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Thk     History    of    lustitutions    cannot    be    mastered, — can 
tcaroely  l>e   approached, — witboat  an  effort.     It  affords  little 
of  the  romautic  incident  or  of  the  picturesque  grouping  which 
constitute    the   cbami    of   History  in    general,   and    holds  out 
Email  tempt-utiuii  to  the  mind  that  requires  to  be  tempted  to 
the  study  of  Truth.     Rut  it  has  a  deep  value  and  an  abiding 
interest  to  those  who  have  courage  to  work  upon  it.     It  pre- 
sents, iu  every  branch,  a  regularly  developed  scries  of  causes 
&nd  cousequeuces,  and  abounds  in  examples  of  that  continuity 
1  of  life,  the  realLsatiou  of  which  is  necessary  to  give  the  reader 
a  personal    hold    on  the   past   and   a   right  judgment   of  the 
present.     For  the  roots  of  the  present  lie  deep  in  the  past, 
and  notluug  in  the  jmst  is  dead  to  the  man  who  would  lenrii 
how  the  jiresent  comes  to  be  wlmt  it  is.     It  is  true,  Constitu- 
I  tionol  History  has  a  point  of  view,  an  insight,  and  a  language 
^of  its  own;    it  reads  the  exploits  and  cliaracters  of  men  by 
»  different  light  from  that  shed   by  the  false  glare  of  arms, 
•Ad  interjirets  positions  and  facts  in  wonls  that  are  voiceless 
to  those  who  have  only  listened  to  the  trumpet  of  fame.     The 
fvorld's  heroes  are   no  heroes  to   it,  and  it  has  an  equitable 
'  consideration  to  give  to  many  whom  the  verdict  of  ignorant 
posterity   and  the  condemning  sentence  of  events   have  con- 
signed   to   obscurity  or  reproach.     Without    some    knowledge 
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of  Constitutional  History  it  is  absolutely  imposfible  to 
justice  to  the  chariictera  aiul  positiuns  of  the  actors  in  the 
great  drama;  absolutely  impossible  to  understaud  Ihc  origin 
of  ])arties,  the  developmeut  of  principles,  the  growth  of  nutiuns 
in  spit*  of  parties  and  in  defiance  of  principles.  It  alone  can 
tench  why  it  is  that  in  politics  good  men  do  not  ulwiiys  think 
alike,  that  the  worst  cause  has  often  been  illustrated  with  the 
most  heroic  virtue,  and  that  the  world  owes  soran  of  its 
greatest  debts  to  men  from  whose  very  memory  it  recoils. 

In  this  department  of  study  there  is  no  portion  more  valu- 
able than  the  Constitutional  Histoiy  of  England. 

I  would  fain  hope  that  the  labour  spent  on  it  in  this  book 
may  at  least  not  repel  the  student,  and  that  the  result  may 
not  wholly  disappoint  those  friends  in  England,  Germany  and 
America,  by  whose  advice  it  was  begun,  and  whose  sympathy 
and  encouragement  have  mainly  sustained  me  in  the  under- 
taking. To  them  I  woald  dedicate  a  work  which  must  stand 
or  fall  by  their  judgment.  And  I  would  put  on  record  my 
grateful  feeling  for  the  unsparing  good-will  with  which  my 
work  in  other  departments  has  been  hitheito  welcomed.  A 
more  special  debt  I  would  gladly  acknowledge  to  the  two 
Scholars  (the  Dean  of  Christ  Church  and  the  Bev.  G.  \V. 
Kitchin)  who  have  helped  me  with  counsel  and  criticism 
M'hilst  passing  the  book  through  the  Press;  to  whom  I  am 
specially  drawn  by  their  as^sociation  with  my  early  Oxford 
ambitious,  and  whose  patient  kindness  an  acquaintance  of  now 
nearly  thirty  years  has  not  exhauste<l. 
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Kkttil  Hall, 
CArittmoM  Day,  1873. 
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INTHODtTCTlON. 


I.  ronsUtntioDAl  Hiatory. — 2.  lU  Gennui  origin; — in  France. — 3,  In 
S|>ain. — J.  In  German;. — 5.  In  England. — 6.  Analogy  of  Language. — 
7.  Of  Beligiun. — 8.  Of  Law. — 9.  Remit  of  the  conipariKin. 

1.  Thk  growth  of  the  English  Conatitution,  which  is  the  Ei.nMini.* 
suhject  of  this  book,  is  the-  resultant  of  three  forces,  whose  tiouAi  lifo. 
reciprocal  inlluonces  are  coni^tant,  !>ubtle,  and  intricate.  Tlit'se 
are  the  national  character,  the  external  history,  nu<l  the  insti- 
tutions of  the  people.  The  direct  aDRl3'sis  of  the  combination 
forma  no  portion  of  our  task,  for  it  is  not  until  a  nation  has 
arrived  at  a  cousciousucss  of  its  own  identity  that  it  can  W  said 
to  have  any  constitutional  existence,  and  long  Ixsfore  .that 
moment  the  three  forces  liave  l)Ocome  involved  inextricably ; 
the  national  character  has  been  Ibmied  by  the  course  of  the 
national  history-  quite  as  certainly  as  the  national  history  has 
been  developed  by  the  working  of  the  national  charncter;  and 
tlie  institutions  in  which  tlie  newly  conscious  nation  is  clothed 
may  be  either  the  work  of  the  constructive  genius  of  the  pi'ow- 
race,  or  e^iniply  the  result  of  the  discipline  of  its  external 
story.  It  would  then  bo  very  rii^b  and  unsafe  to  Btt<>rapt  to 
positively  to  any  one  of  the  three  forces  tlie  causation  of 
particular  movement  or  the  origin  of  any  particular  measure, 
to  the  exclusion  of  the  other  two ;  or  to  argiie  back  from  result 
to  cttUae  without  allowing  for  the  operation  of  other  co-ordiu«it« 
and  rceijirocally  acting  factors. 

But  it  does  not  follow  that  cautious  speculation  on  matters 

VOL.  1.  u 


C'oHsHfutioNol  Ilmforjf. 


[niAT. 


PrtMininnry 


origin  of  ihfl 
Xngtish. 


of 

muilc  rwctm 
In  Kurojw 


of  Interest,  which  are  in  tliemeelves  prior  to  the  start  ing-p>int, 
would  be  tlirown  away ;  and  some  such  ijuestione  must  neces- 
sarily be  discuscied  in  order  to  complete  the  examination  of  the 
subject  in  its  inti-grity  by  a  coiHpariiion  of  its  devolopmont  with 
the  corresponding  stagca  aodcotitemporary  phenomena  of  the 
life  of  other  nations..  Of 'these  questions  the  most  important, 
and  perhaps  the  oiily  necessury  ones,  foi'  all  minor  matters  may 
be  corapreheji(W^  under  tliem,  are  those  of  nationality  and 
geographical  position ; — who  were  our  forefotJiers,  whence  did 
the^-  conie,  what  did  they  bring  with  them,  what  did  they  find 
oh .  tlit-ir  arrival,  how  far  did  the  process  of  migration  and 
settlement  aifect  their  own  development,  and  in  what  measure 
was  it  indebted  to  the  character  and  previous  history  of  the  laud 
they  colonised  t 

Such  a  form  of  stating  the  questions  suggests  at  least  the 
character  of  the  answer.  The  English  are  not  aboriginal,  that 
is,  they  are  not  identical  with  the  race  that  occupied  their  home 
at  the  dawn  of  history.  They  are  a  people  of  German  descent 
in  the  main  constituents  of  blood,  character,  and  language,  but 
most  especially,  in  connexion  with  our  subject,  in  the  possession 
i  of  tlie  elements  of  primitive  German  civilisation  and  the  common 
germs  of  German  institutions.  This  descent  is  not  a  matter  of 
inference.  It  is  a  recorded  fact  of  history,  which  these  charac- 
teristics bear  out  to  the  fullest  degree  of  certauity.  The  ron- 
sensus  of  historians,  placing  the  conquest  and  colonisation  of 
Britain  by  nations  of  German  origin  betweun  the  middle  of  the 
fifth  and  the  end  of  the  sixth  century,  is  confirmed  by  tlio 
evidence  of  a  continuous  series  of  monuments.  Tliese  show 
the  unbroken  possession  of  the  laud  thus  occupied,  and  the 
growth  of  the  language  and  iiist  itutions  thus  introduced,  eil  her  in 
piurity  and  unmolested  integrity,  or,  where  it  has  be<'n  modified 
by  antagonism  and  by  the  admixture  of  alien  forms,  ultimately 
vindicating  itself  by  eliminating  the  now  and  more  strongly 
developing  the  genius  of  the  old. 

2.  The  four  great  Htalea  of  Western  Christendom — England, 
France,  .Sjmin,  and  (iemiany — owe  the  leading  principles  which 
are  worke<l  out  in  their  constitutional  history  to  the  siune 
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sourc*.  In  the  regions  which  hiid  lieen  thoronf?hly  iiK'orjK)rnted 
with  the  lloulun  empire,  every  vestige  of  primitive  iiidiirenoiig 
cultivation  had  l>een  crushed  out  of  existence.  lioraiui  riviliaa- 
tion  ill  its  turn  fell  l)efore  the  Oernmiiic  rnces :  in  Hiituin  it  liad 
perished  slowly  in  the  midst  of  a  peri8hin)jr  people,  who  were 
able  neither  to  maintain  it  nor  to  substitute  for  it  anythin^j;  of 
their  own.  In  Gnul  and  Hpiiin  it  died  a  Bomcwhnt  nobler  deiith, 
and  left  more  lading  influences.  In  the  greater  piirt  of  Oer- 
uiAuy  it  had  never  made  good  its  ground.  In  all  four  the  con- 
structive elements  of  new  life  ore  Imrbarian  ur  Germanic, 
though  its  development  is  vaiied  by  the  degrees  in  which 
the  original  stream  of  influence  luw  Wen  turned  aside  in  it« 
course,  or  affected  in  purity  and  consistency  by  the  infusion 
of  other  elements  and  by  tlje  nature  of  the  soil  through  which 
it  flows. 

The  system  which  has  for  tlie  lust  twelve  centuries  formed 
the  history  of  France,  and  in  a  great  measure  the  character  of 
the  French  people,  of  which  the  present  condition  of  that  king- 
dom \*  the  logical  result,  was  originally  little  more  than  u 
simple  mhiptntiun  of  the  old  German  polity  to  the  government 
of  a  ion<|uered  race.  The  long  sway  of  the  Romans  in  (Jnul 
had  re-created,  on  their  own  principles  of  administration,  tlie 
nntion  which  the  Franks  conquered.  The  Franks,  gradually 
uniting  in  religion,  blood,  and  language  with  the  Gauls,  retained 
and  developed  the  idea  of  feudal  subortlination  in  the  organi- 
sation of  government  uniuodified  by  any  tendencies  towards 
kpupular  freedom.  In  Fnince  accordingly  feudal  government 
Ftuns  its  logical  career.  The  royal  power,  that  centml  force 
which  partly  has  originated,  and  partly  owes  its  existence  to  tiie 
onquett,  is  first  limited  in  its  action  by  the  very  agencies  that 
I  necessary  to  its  continuance  ;  then  it  is  reduced  to  a  shadow. 
The  sliftdow  is  still  the  centre  round  which  the  complex  system, 
spite  of  itself,  revolves:  it  is  recognii-ed  by  that  system  us  its 
Dlilary  unfeguard  against  diiiruption.  and  its  witness  of  nutional 
identity;  it  snrvivos  for  ages,  notwithstiinding  the  attenuation 
■  ility.  by  its  iticajmcity  for  niLschief.  In  course  of  time 
Ml  it*<df  loses  its  original  energy,  luid  the  contriil  force 
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gradually  gatliers  into  itself  dU  tin?  members  of  the  nationality 
ill  detail,  tluis  concentniting  all  the  jtowerH  nliich  in  earlier 
stnipgles  tlieylmd  won  from  it,  and  incorporating  in  itaelf  those 
very  forces  which  the  feudatories  had  imijosed  us  limitations  ou 
the  sovereign  power.  So  its  character  of  njomiiial  suzerxuaty 
is  exchanged  for  that  of  absolute  sovereignty.  The  only  eheclu 
on  the  royal  power  had  l)ceii  the  feudatories  ;  the  crown  lias 
outlived  them,  absorbeii  and  assimilated  their  functions  ;  but 
the  increase  of  power  is  turned  not. to  the  strengthening  of  the 
central  force,  but  to  the  per^sonal  intfrest  of  its  possessor. 
Actual  despotism  becomes  systematic  tyranny,  and  its  logical 
result  is  the  explosion  which  ia  called  revolution.  The  consti- 
tutional history  of  France  is  thus  the  summation  of  the  scries  of 
feudid  development  in  a  logical  sequence,  which  is  indeed  un- 
paralleled iu  the  history  of  any  great  state,  but  which  is 
thoroughly  in  harmony  with  the  nationat  character,  forming  it 
riiawcirking  and  formed  by  it.  We  see  in  it  the  Gcrmau  system,  modifiiHl 
jiibiu.  by  its  work  of  foreign  conquest  and  deprived  of  its  horae  safe- 
guards, on  a  field  exceptionally  favourable,  prepared  and 
levelled  by  Itomnn  agency  under  a  civil  system  which  was 
capable  of  speedy  amalgamation,  and  into  whose  language  most 
of  the  feudal  forms  readily  translated  themselves. 

3.  In  Spain  tof>  the  |>enimnency  of  thu  tieruianic  or  of  the 
kindred  ViaigoUiic  indueuces  is  a  fact  of  the  first  historical 
imiKirtance,  Here,  ujkjii  the  substrattim  of  an  indigenous  race 
conquered,  crushed,  re-ci-eated,  remodelled  into  a  Roman  pro- 
vince more  Roman  than  Rome  itself,  is  sujierinduced  the 
conquering  race,  first  to  ravage,  then  to  govern,  then  to  legia- 
hite,  then  to  luiite  in  religion,  und  lastly  to  lead  on  to  dcliver- 
from  Moorish  tyranny.  The  rapidity  with  which  S{>aniis}i 
history  unfolds  itaelf  enables  us  to  detect  thmughout  its  course 
the  identityof  the  ruling, constructive  nationality.  The  N'isigolliic 
element  is  kept  to  itself  at  first  by  its  heresy ;  h«ioTf  the  new- 
OCKS  of  its  couversiou  ha«  given  it  time  to  unite  with  the  con- 
quwed  nation,  it  is  Coived  into  the  jKiKitimi  of  iv  delivcivr.  The 
Muoriah  cunqaest  compels  uuiou,  sympathy,  amalgamutioii,  but 
still  leaves  the  apparatus  of  government  in   the  hands  of  the 
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Visigofhic  kings  and  nobles;  tJio  common  law,  tlie  inBtitutions, 
the  names,  ivre  Oennanic.  Although  the  history  of  SjKiiu,  ii 
cnuHide  of  seven  centuries,  forces  into  existence  fomis  of  civil 
life  and  expedients  of  administration  which  are  peculiar  to  itself, 
they  are  distinctly  colourwi  by  the  pertiimciouii  freedom  of  the 
primitiTe  customs;  Uie  constitutional  life  of  Castille  is,  in  close 
^K parallel  or  in  marked  contra»t,  never  out  of  direct  relutiou  with 
^^■thttt  uf  Germany  and  Kn^^laml,  as  that  of  Ariigon  is  in  direct 
I  relAtion  with  French  and  Bcottish  history.  To  a  Qenuan  race  of 
^Hsovereigns  Sjiaiii  finally  owed  the  subven-iou  of  her  national 
^^K.liystcm  iiud  ancient  freedom. 
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4.  In    Germany  itself,    of  course,    the  development   of  the  o«m«i 
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'klieu  race,  for  Germany  is  never  cou(iuered  but  hy  Cicrinaiis ;  tii-iui  Hu.  j 
there  is  much  migration,  but  there  is  much  abo  that  is  un- 
touched by  migration :  wliere  one  tribe  litis  conquered  or 
colnnii-efl  the  territory  oi'  fiuother,  there  feudal  tenure  of  laud  // 
and  jurikdiction  prevails :  where  the  ancient  race  reoiains  in  its 
old  seats,  there  the  olod  subxiKts  and  the  free  [>oIity  witii  which 
the  alod  is  ini^eparably  asiKK-iated.  The  imjteriul  BVisteui  has 
urigiuated  other  changes ;  there  are  Bwabiaus  iu  Saxony,* 
Saxous  iu  Tburingiii :  feudal  customs  in  each  case  follow  the 
trnure,  but  where  the  feod  18  not,  there  remains  the  alod,  tind 
even  the  village  community  and  the  mark.  In  the  higher 
iinnt.'es  of  civil  order,  a  mixed  imjierial  and  feudal  organi.«atiou, 
hich  like  the  >S{>uuish  has  iiu  exact  {lurallel.  retains  a  varying, 
now  substantial,  now  shadowy  existence.  The  im]>eriul  tradition 
luis  subetituted  a  fictitious  for  a  true  bond  of  union  among  the 

uutions  of  the  German  land.  To  the  general  reader  the  « 
constitutional  struggle  is  merely  one  of  nationality  aguiiiBt  im-" 
{■erialisui ;  of  the  papal  north  against  the  imperial  south ;  but 
under  tluit  surface  of  turmoil  the  lower  depths  of  national  life 
aiid  constitutional  organitni  heave  constantly.  Bavaria,  Saxony, 
Fmacouio,  Swabia  have  their  national  ixjlicy,  and  preserve 
tiicir  ancient  uiodificationB  of  tlie  still  more  ancient  customs. 
The  weakness  of  the  imprial  centre,  the  absence  of  eentriil 
Lebture    and   judicature,    allows    the    continued    exiHt.-nco 
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of  tho  most  primitive  forms ;  the  want  of  cohesion  prevents 
at  once  tlu-ir  developmi-nt  and  tiieir  extinction.  So  to  deeper 
study  the  wonderful  fertility  and  variety  of  tlie  local  inglitutious 
of  Oermauj'  jires-ents  ft  field  of  work  liewildering  and  even 
wearying  in  its  abundunce :  nnd  great  as  might  be  the  reward 
of  penetrating  it,  the  student  Btrnys  oft"  to  a  field  more  easily 
iimciinbjf  to  j)hihi!i(i]>hic  treatment.  Thi'  constitutional  history 
of  Ut'rninny  is  the  liiirdeBt,  aH  that  of  France  In  the  easiest,  kuIj- 
ject  of  Listorioal  study,  As  a  study  of  principles,  in  continuous 
and  uniform  devel<i]iraeut,  it  lacks  both  unity  and  homogeneoua- 
ness. 

5.  England,  although  less  homogeneous  in  blood  and  cha- 
racter, is  more  mi  in  unifurm  jind  progressive  growth.  The  very 
diversity  of  the  elements  which  are  united  within  the  isle  of 
Biituin  serves  to  illustrate  the  strength  and  vitality  of  that  one 
which  for  tiiirtteu  hundred  years  has  maintainetl  its  position 
either  unriviillcd  or  in  victorious  supremacy.  If"  its  hittory  is 
not  the  perfectly  j>ure  development  of  Gennajuc  princijiles,  it  is 
tlie  nearest  existing  approach  to  such  a  development '.  England 
gained  its  sense  of  unity  centuries  before  Germany :  it  developed 
its  genius  for  government  under  influences  more  purely  indi- 
genous :  sjiared  from  the  curse  of  the  iniperi.il  system  and  the 
Mezentian  union  with  Italy,  and  escaping  thus  the  practical 
aTieyauce  of  legislation  and  judicature,  it  deve!o])ed  its  own 
common  law  free  from  the  absolutist  tendencies  oi'  Roman 
jurisprudence  ;  and  it  grew  equably,  harmoniously,  not  merely 
liy  virtue  of  local  effort  nnd  jtersonal  privilege. 

In  the  four  great  nationalities  the  Germanic  influence  is  the 
dominant  principle:  in  England,  Gennany  and  France  directly ; 
whilst  in  Sjxiin  all  formative  jwwer  is  traceable  to  tlie  kindred 
Gothic  rule.  The  smaller  states  share  more  or  less  in  the  game 
general  chiuiicteristica  ;  Portugal  with  Spain ;  Scandinavia  with 
Germany  and  England,  with  whose  institutions  it  had  originally 
everytliing  in  common,  and  whose  development  in  great  things 
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,  and  iu  small  it  seews  to  linvf   followed    with  few  variations, 
traiuilatiug  their  cou8titutioiial    systems  into  langtiiige  of   its 
own.     In  Italy  the  confusiou  of  nationalities  ib  moat  complete,  '■■'r- 
mod  there  Roman  iustitutious,  owing  perhaps  to  tlie  rapid  siic- 

'eettion  of  conquerors  and  the  shortliveduesii  of  their  organisa- 
tions u  contrasted  with  the  permanency  of  the  papal-imperiul 
system,  subsi&ted  with  the  least  change.  Yet  there  ul:>o,  the 
Northern  States  through  the  German,  and  the  Southern  through 
the  Norman  connexion,  both  moreover  liaving  gone  through  the 
crucible  of  Lombard  oppres^siou,  retain  marks  of  Teutonic  in- 
fluence. The  iustitutiouH,  national  uiul  free  in  one  lupect, 
feudal  and  absolutist  iu  anotiier,  testify,  if  not  to  the  penuanence, 
at  least  to  the  abiding  impressions  of  the  association.  The 
republican  history  of  the  North  and  tlu;  feudal  system  of  the 
South,  the  municipalities  of  Lombnrdy  and  the  parliaments  of 
Naples,  are  much  more  German  than  Ronuin. 

6.  Nor  do  the  great  nationalities  return   a  different  answer  Kftct  of  Um 

,  .  ,    ,  1  1  i.  Oumuuj  unit 

when  interrogated  by  more  convincing  tests  than  that  of  ex-  GoUiUoon- 
teniai  history,     ii  language  be  appealed  to,  and   language  is  Uaguagc, 
by  itself   the   nearest   approacti  to  a  jierfect  test   of  national 
extraction,  the  verdict  is  in  close  accordance.     The  impact  of 
barbarian  conquest  split  up  the  unity  of  the  Latin  tongue  as  it 
did  that  of  the  Latin  empire  ;  it  destroyed  its  uniformity  and 
broke   up   its  constructional   forms.     But   iu    the    breaking  it 
created  at  least  three  great  languages — the  French,  the  Spanish, 
aiid  the   Italian ;  each  poBsessing  new  powers  of  development 
which  the  Latin  had  lost,  and  adapting  itself  to  a  new  literature, 
fertile  in  beauty  and  vivacity,  far  surpassing  the  efl'ete  inanities 
tluit  it  Bupertieded. 
was  Oennaiiie 

iuflnence  in  other  things.  The  poetry  of  the  new  nations  is 
tliat  of  the  leading  race  :  iu  South  France  and  Spain  Visigothic, 
in  North  Fmnce  Norman,  even  in  Italy  it  owes  all  its  sweetness 
amd  light  to  the  freedom  which  bus  breathed  from  beyond  the 
Alpik  In  these  lands  the  barbarian  tongue  has  yielded  to  that 
of  tba  conquered ;  iu  Spain  and  Fi-unce  Iterause  tlie  dispio- 
pcrtioD  of  the  numbers  of  the  two  niccii  was  very  great ;  Ijotb 
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Frauks  aud  Visigotha  lisd  become  Romanised  to  a  certain 
extent  before  the  coiu|uegt ;  aud  the  stru^'gle  with  t)ie  uutivc 
])CO|ileB  assumed  iu  neither  case  the  character  of  ext<'riMiiiatiun. 
In  Italy  the  succession  of  masters  was  too  mpid  to  allow  a 
change  of  langungo  to  come  into  question  among  the  greHter  and 
more  abiding  part  of  the  people.  Of  the  Oemiana  of  Genuftuy 
and  tlie  English  of  early  times  it  is  scarcely  necessary  to  speak, 
for,  whatever  may  have  l>eeu  the  later  modifications,  the  influence 
of  the  Latin  of  the  fifth  century  on  the  lauguiige  of  either  must 
have  l)een  iniiuitesimal.  No  European  tongue  is  more  thoroughly 
homogeneous  in  X'oeabulary  and  in  structure  than  that  known  as 
the  Anglo-Saxon  :  it  is  as  j)uj-e  as  those  of  Scandinavia,  where 
no  Roman  influences  ever  jjenetrated,  and  no  earlier  race  thiui 
the  German  left  intelligible  traces.  Early  and  medieval  Oermuu 
are  also  alike  una<lulterated.  Tte-JUUiloiO'  between  language 
and  institutions  is  iu  these  cases  direct :  ii)  Spain  and  France 
the  outer  garb  is  Roman,  the  spirit  and  life  is  Germanic :  one 
influence  prcjicuiderntes  in  the  language,  the  other  iu  the  polity ; 
and  the  auuilgiinuition  is  complete  when  the  Gaul  has  learned 
to  cull  himself  a  Frenchman,  when  the  Goth,  the  Suevian,  the 
Alan  and  the  Vandal,  are  united  under  the  name  of  Spaniard. 

7.  The  most  abiding  influence  of  Rome  is  that  of  religion ; 
the  Roman  church  continues  to  exist  when  the  old  imperial 
administration  lias  perished.  Spain,  Gaul  and  Italy,  even 
Western  Britain  and  Western  Gennany,  retain  the  Christianity 
which  Roman  missions  have  planted.  Yet  in  this  very  depart- 
ment the  imixjrtauce  of  the  new  sprinjf  of  life  is  specially  con- 
spicuous. Spain  alone  of  the  four  nations  owes  nothing  to 
German  Christianity.  Her  religious  history  is  exactly  aiuilogous 
to  tliat  of  her  language  :  after  a  centurj-'a  struggle  the  Visigoth 
and  the  Suevian  Ijccome  Catholic.  In  France  and  Wj-stern 
Germany,  which  hud  been  Christianised  mainly  under  the 
imperial  influences,  and  liad  developed  an  independent  theology 
during  the  Roman  i)eriod,  the  influx  of  the  Franks  and  their 
subsequent  couverition  ])roduced  a  complex  result.  The  C'hris- 
tiooiiy  which  hud  stood  out  aguiust  Visigothio  indlflerenoe  or 
iutolerauce,   withered  under  Frank  fatroaage.    Hie    secular 
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adencjes  of  tlie   imperkJ   reli^ous  adrainiatratiou  expanded 

der  tho  Merovinginn  imitatora.  aud,  had  it  not  been  for  the 

formation    begun    by    Boniface   and   worked    out   under    the 

spices  of  the  Karoliiijjs,  the  Galliotn  church  might  huve  biimJc 

tl)e  level  of  the  Italian   or  the  Byzaiitine.     But  the  same 

Austruian  inflaeuces  which  revivified  the  coniposite  nationality, 

ireaihed    new    life    into    the   fiiiutiug   church,    dniwiug    from 

uglaiid  and  the  converted  NortL   new  models  uf  study  and 

ievotion.      The   labours   of   English    missionaries    in    German 

y  heljied  to  consolidate  and  complete  in  Iwth  church  aud 

the  Germanic  empire  of  the   Karoliugs.     The  Austrasian 

omination  was   more   purely  Germanic    than    the   Neustrian 

ich  it  superseded.     Cliarles  the  Great,  a»  the  refonuf  r  of  the 

urch  and  founder  of  the  modern  civilisation  of  Fnuice,  wa^ 

a  German  king  who  worked  chiefly  by  German  instruments. 

8.  In  tlie  domain  of  Law  the  coniparisou  in  equally  clear,  inili 
'he  number  of  possible  factors  is  srnull :  the  primitive  codes  ofionui-n  um 
the  conquerors,  the  Koman  law  nndtr  which  tlie  conquered  were  ^r  tin.  i 
ring,  and  the  feudal  customs  which  were  evolved  from   the 
elatious   of  the   two   races.      For    there    remain    no   original 
estiges  of  the  indigenous  laws  of  Spain  and  Gaul,  aud  it  is 
from  Irish  and  Welsh  remains  of  comparatively  late  date 
kt  we  find  that  the  Celtic  tribes  had  any  laws  at  all. 
The  common  law  of  Spain  is  throughout  the  medieval  pcrio<l  *\^n. 
iiic  in  its  base:  although  the  written  law  of  the  Visignths 
aded  on  the  Theodosian  code  aud   the  so-called  Itoman 
■tiTes  lived  by  Roman   law,  tlie  fueroa  which   contain   the 
»ry  jurisprudence  are  distinctly  akin  to  the  customs  of 
tnd  and  Germany;  the  wergild  aud  tlie  system  of  compur- 
■tiou,  the  primitive  elements  of  election  aud  repri'sentntion, 
clearly  traceable '.     It  is  not  until  the  fourteenth  century 
lliat  tlie  civil  law  of  Justinian  supersedes  the  ancient  cuHtoui!<, 
and  tlieu  with  its  invai'iable  results. 

Medieval  France  is  divided  between  the  feudal  customs  of  the  >"'">" 


in,  Hintory  of  Si«iin  and  Portugal,  iv.  109-118:  from  E.liiili. 
...  f)\  (»n  iirtiole  attributtxl  Vj  Sir  V.  i'nlgnve).  I'nlgntre, 
alth,  pp.  uS-i.u,  ic.     I>m,  Siiiieralition  dud  Force,  p.  65. 
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North  and  tin-  personal  luw  of  the  Kouth,  which  loit  yta.^  chiefly 
based  on  the  Theodusinu  and  earlier  Roman  jurisprudence.  The 
former  territory  is  more  Frank  in  jjopidntion,  ncurcr  to  tl»e 
German  home,  and  bears  more  rlistinct  murks  of  KaroUugiau 
Icfc'iBluticjii ;  the  latter,  bi'fore  the  Fi-aiik  conijuest,  has  borne  the 
i<uccessive  waves  of  Visigothic  and  Burgundian  invasion,  and 
has  strengthened  through  them,  or  imparted  to  them,  ito  owu 
legal  svBteni  as  devehiped  under  the  Romans.  But  feudal  custom 
far  more  than  Roman  law  is  the  characteristic  jurisprmience  of 
French  history  :  and  of  the  great  expositionB  of  feudal  custom, 
the  Grand  Ctmlumier  of  Normandy  and  the  Coittunieii  Je  Beau- 
<eaiiii»  aie  from  Northern  France  :  the  Conaiirtniliiies  Feuditrum 
were  compiled  by  Lombard  lawyen*  from  the  acts  of  the  Fnm- 
coniaii  and  Swabiiiu  enij)erors ;  the  Vctut  Auclor  dr.  BenefieiiM 
wi-ote  in  Ea*teru  Ciermany ;  and  the  Assizes  of  •lenisulcm  are 
Iwsed  on  the  work  of  a  Flemish  or  Lolhariugian  lawgiver'. 
Tlie  ci-seuce  of  feudal  law  is  cuiitoni,  and  custom  escapes  tlie 
jealouKies  and  antipatliics  lliat  absail  law  imposed  by  a  le^LitlatiTe 
centre:  it  grows  and  extendb  its  area  by  imitation  rather  than 
by  authority :  and  the  scientific  lawyer  can  liorrow  a  custom  of 
feudal  jurisprudence  where  he  caunot  ventui*e  to  lay  down  a 
principle  of  Hoimm  law.  Hence  tlie  uncertainty  of  detail  con- 
trasted witli  the  uniformity  of  principle  iu  feudal  law. 

Germany,  except  in  the  few  C'a]>itularies  of  the  Frank  sove- 
reigns, has  no  cential  or  common  written  law ;  even  the  Cupitu- 
larieb  are  many  of  them  only  \<k-a\  iu  their  operation  :  she  does 
not,  except  by  way  of  custom,  adopt  the  Roman  civil  law  ;  her 
feudal  law  i?,  like  the  feudid  law  elsewhere,  based  on  the  Frank 
castuinalK.  Her  common  law,  whether  sought  iu  the  juri>-pru- 
druce  of  the  Alemanni,  the  Frank.4  and  the  Saxons,  or  enunciated 
in  the  Sachsenspiegel  and  the  Schwnlienspiegel,  is  priniitiye, 
juiit  as  all  her  lower  range  of  institutions  may  be  (aid  to  hv^ ;  it 
subsist  M  but  it  does  not  deveIo]>. 

England  hsis  inhcrite<l  no  portion  of  the  Roman  legislation 

except  in  the  form  of  scientific  or  professional  axioms,  introduced 

at  a  late  jiuriod,  and  through  the  ecclesiastical  or  scholastic  or 

'  Bougnot,  AmIms  do  Jonualani,  vol.  1.  pref.  pp.  uxlii.  aq. 
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f  int^ruational  university  studiew.  Her  comiuon  law  is,  to  a  fur 
[greater  extent  llian  is  commonly  recognised,  ljase<l  on  usages 
l»nterior  to  the  influx  of  feudality,  that  is,  on  strictly  primitivK 
I  custom  ;  and  wlmt  she  has  that  is  feudal  may  be  Irttced  through 
Fmak  stage  ef  development  to  the  common  Genuanic 
rees'. 

9.  The  result  of  tlus  comporisou  is  to  suggest  the  proiialiility  o«ii»i»i 

tliat  the  polity  developed  by  the  German   i-aces  on  British  soil 

the  purest  product  of  their  primitive  instinct.     With  the 

[exception  of  the  Ootliic  Bible  of  Ulfilas,  the  Anglo-Saxon  re- 

[  mains  arc  the  earliest  specimens  of  Germanic  language  as  well 

l«s  literature,  and  the  development  of  modem  English  from  tiie 

[Anglo-Saxon  is  a  fact  of  wnence  as  well  iw  of  histoiy.     The  Tii*  QiTiwin 

I  institutions  of  the  Saxons  of  Gennany  long  alter  the  conquest  of  tii..  inirmiu 

l]intniu  were  the  most  ])erfect  expoueut  of  the  system  which  iiw  Enitii 

f'Tat-itus  saw  and  descrilied  in  the  Gennania  :  and  the  polity  of 

Ltlieir  Icinanien  in   England,  though  it  may  be  not  older  in  its 

Imouuments  than  the  Lex  Salica,  ia  more  entirely  fi-ee  from 

[Ilonian  iuHaences.     In  England  the  common  germs  were  de- 

l^eloped  and  ripened  with  the  smallest  intermixture  of  foreign 

Iclenieuta.    Not  only  were  all  the  successive  invasions  of  Britain, 

Ik-hicli  from   the   eight  li  to  the  eleventh   century  diversify  the 

bistory   of  the   island,   conducted    by  nations  of   common   ex- 

tioii,  but,  with  the  exception  of  ecclesiastical  influence,  no 

foreign  interference  that  was  not  German  in  origin  was  admitted 

1*1    all.       Lauguugc,   law,   custom   and    religion    presen'e  their 

innl  conformation  and  colouring.     The  German  element  is 

paternal    element    in  our    system,    natural    and    jwlitical. 

logy,  however,  is  not  proof,  but  illustration  :    the  chain  nf 

'  is  to  be  found  in  the  progrestive  persistent  development 

'nglish  constitutional  history  from  the  primeval  polity  of  the 

uOilDOu  fatherland. 


'  Bnurner,  in  UultxenJoriTa  Kuc>clo|iiuUe,  pi>.  iid,  Ji'J. 
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lU.  The  earliest  glimpses  of  the  socml  and  jjolitical  life  of 
our  forefathers  are  derived  from  Caesiir,  who  has  iii  one  {mus- 
age  of  the  t'omineiitiiriea  coiiipre8.sed  into  u,  few  lines  all  that 
he  could  asceilaiu  about  tJie  Germans  in  general :  and  iu 
another  deBcrilMss,  with  very  slight  variations,  the  Suevi,  whotu 
he  believed  to  Iw  the  greatest  and  ujo.st  warlike  of  the  kindred 
triljes.  After  contrasting  the  religion  of  the  Geimaus  with 
that  of  the  Gauls,  and  praisiug  the  industr>-,  cliastity  and  hardi- 
ness of  their  lives,  which  he  describes  as  divided  littweeu  hunt- 
ing and  the  ntudying  of  arms ',  he  proceeds  to  remark  that  tliey 
do  not  devote  themselves  to  Lusbaudry,  but  live  chiefly  ou  milk, 
eheeise  and  flesh.  No  one  has  a  fixed  quantity  of  land  or  boun- 
daries that  may  lie  called  his  own,  but  the  uiagistrates  and 
dtiefs  assign  atmually,  and  for  a  single  year's  occupancy,  to  the 
several  comuiunities,  larger  or  smaller,  whom  the  tie  of  common 
ndigioui  rites  or  consanguinity  has  brought  together,  a  pnrtiim 
of  htud,  the  extent  and  situation  of  whicli  they  fix  according 
to  circumstiuices.  The  next  year  they  compel  tliem  to  move 
elsewhere.  Of  this  institution  muny  accounts  are  given  ;  one 
reason  is  that  the  people  may  not  !«  induced  by  habitual  em- 
de  ilellu  0«lli('o,  vi.  i|. 
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pIovnKnt  in  hnsbandry  to  exchange  for  it  {he  purBnit  of  anns  ■  Rauouf 
another  that  they  may  not  devote  themselves  to  the  accumula- 
tkm  of  estates ;  that  the  more  powerful  may  not  expel  the 
meaner  from  their  possessions;  that  they  may  not  be  led  to 
build  hoases  with  too  g^eat  care  to  avoid  heat  or  cold;  that 
they  may  prevent  the  growth  of  avarice  and  through  it  the 
creation  of  factions  and  dissensions;  and  that  the  general 
body  of  the  people  may  be  kept  contented,  which  can  be  the 
case  only  so  long  as  every  man  sees  himself  in  mateiial  wealth 
on  a  level  with  the  most  powerful  of  his  countrymen '. 

Of  the  several  political  communities,  nations  or  states  as  they  iwiaUon  < 
may  be  called,  the  greatest  glory  is  the  extent  of  unpeopled  t«rritori<» 
land  which  surrounds  their  territory,  and  which  they  have 
devastated.  They  regard  it  as  a  peculiar  proof  of  prowess  that 
their  old  neighbours  have  fled  from  their  settlements  for  fear  of 
them,  and  that  no  new  comer  has  ventured  to  approach  them. 
There  is  policy  moreover  in  the  plan ;  it  is  a  guarantee  of 
public  security ;  sudden  invasion  is  an  impossibility. 

"When  one  of  the  states  engages  in  war,  offensive  or  defensive,  Want  of 
special  officers  are  chosen  to  command,  with  power  of  life  and  central  or- 
death ;  in  time  of  peace  there  is  no  common  or  central  magis- 
tracy,  but   the  chiefs  of  the  several  divisions,  '  principes  re- 
giunum  atque  pagorum,'  administer  justice  among  their  people, 
and  do  their  best  to  diminish  litigation  ^     Predatory  expedi- 
tions undertaken  beyond  the  borders  of  the  particular  state  do 
not  involve  any  infamy ;  on  the  contrary,  they  are  openly  re- 
garded as  expedient  for   the  training  of   the    young,  and   for 
the  encouragement  of  active  enterprise.      One   of  the  chiefs  Wuiika  ej 
offers  himself  in  the  public  assembly  as  the  leader  of  such  an 

'  Ca«««r,  de  Bello Gallico,  vi.  22  :  '  Agricultarae  non  atudent ;  majorque 
pan  eonini  victas  in  Iscte,  caseo,  came  consktit ;  neque  quisquam  aip-i 
modum  certain  aat  finea  habet  proprios ;  sed  magiatratus  ac  principes  in 
annii«  tingnlis  gentibug  cognationibaaque  hominum  qui  una  coierunt, 
qoantam  et  quo  loco  visum  est  agri  attribuunt  atque  anno  post  alio  tran- 
Mre  oognnt.' 

'  Caeaar,  de  Bello  Gailico,  vi.  23  :  '  Cum  bellum  civitas  aut  illatuin  de- 
fcndit  ant  infert,  inagiBtratos  qui  ei  boUo  praogint,  ut  vitae  necisque 
habeant  potestntem,  deliguntur.  In  pace  iiuUuB  estconmiunia  magistratuB, 
•ed  principes  regionum  atque  pagorum  inter  auoa  ju«  dicnnt  oontrovermaa- 
qoe  miDnimt.* 


14 


OttiiiwrlM'iM 
tif  (jemuuiM 


I  Th^Sneri; 
llicir  lriU»l 
itivUluUN 
noA  mllluiy 
»y«tem. 


CKtalDA  of 

UlKt 


CoM*(i(u/i'mal  lliotory. 


[CIIAI*. 


expedtt  ion  and  call«  ou  volunteers  to  join  kim ;  as  soon  as  tlin 
announceroeiit  is  nmde,  tliose  wurriors  who  approve  the  eaiiM 
HUii  the  mull  rit<e  (i]i  iind  ]iro)ni»o  t)ieii'  nit],  uniiilxt  the  tipiibuM 
of  the  a8spiiihled  people.  If  any  of  tlioie  who  are  pledged 
betray  their  engagement,  they  are  regarded  as  deserters  and 
traitors,  und  no  frust  is  ever  after  reposed  in  thcin. 

The  rights  of  hoapitjility  are  held  stiered  ;  it  is  strictly  for- 
liiddfU  that  any  nhould  injure  the  strangers  who  for  any  reason 
wlmtever  may  visit  them  ;  they  are  considei'e<l  as  snored ;  every 
house  is  open  to  tiiem,  and  every  one  will  share  his  fare  with 
them '.  There  hud  been  a  time  when  the  Gauls  were  sujierior 
in  prowess  to  the  Germans,  and  even  threw  their  colonics  across 
the  Rhine,  but  matters  were  now  altered  ;  the  Germans  had 
retained  their  simjilicity,  poverty  and  hardihood,  the  Gauls  had 
grown  so  used  to  defeat  that  they  bad  ceased  to  claim  equality 
in  valour'. 

The  description  of  the  Suevi  is  in  one  or  two  points  mora 
circumstantial;  their  normal  condition  seems  to  be  war,  ag- 
gression for  the  jiurjx)se  of  conquest :  they  have  a  hundred 
territoiial  divisions,  or  pagi,  each  of  which  furnishes  to  tJie 
host  a  thousand  champions ;  tlie  rest  stay  at  home  and  provide 
food  for  themselves  and  for  the  warriors'.  After  a  year's 
service  the  warriui'S  returu  home  and  till  the  land;  their 
places  ara  supplied  by  the  husbandmen  of  the  previous  year ; 
MO  agriculture  and  warlike  discipline  urc  perfectly  maintained. 
But  private  and  peparute  cKtates  of  land  do  not  exist,  and  the 
term  of  occupation  is  restricted  to  the  year.  Like  the  kindred 
tribes,  the  Snevi  find  employment  in  bunting,  live  on  animal 
food,  and  possess  great  strength  and  jwwer  of  endurance  *.    They 

'  C»eaar.  <lc  Bcllo  Ritllico,  vi.  j  J.  '  Ibid.  ri.  14. 

*  Just  ik«  in  A1frc<l's  war  witli  tlx!  Diuioa  in  .\.l>.  894  lie  divided  hia 
fnrre  into  two  IhIiUm,  ki  tlut  onu  Imlf  wiw  conatAntly  At  home,  Ihu  other 
hair  in  llie  field,  Cliron.  Sax.  a.d,  894.  Ct.  Hnnwe,  Od.  !ii.  14.  vv. 
J 1-16. 

•  Cueimr,  Ar  lUllo  rJallion,  iv.  i  :  'Hi  centiii.i  '  '  ''  tnr, 
ex  (jiiibiia  i|iK>t:tuiii9  iiinj.;iilii  Uiilia  :tmi*toruii>,  !  Iiu 
rdiifii"'  •  '■'  li""i  "■■i  .i..ii.i  i.v,.,...rui,i.  ...  -tu,  I  ,iia 
in\:  r:i, 
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hLk)  an-  priiiui  of  having  no  nei^blx>urs;  on  one  side  (ievastiiteil 
territory  for  six  buudrcd  miles  testifies  to  their  victorious  migiit 
and  forms  a  burricr  against  invasion,  on  another  side  lies  a 
tributary  nation  which  they  have  rfduccd  to  ingignificance  in 
point  of  power '. 

This  sketcli,  drawn  by  one  of  the  greatest  statcyraen  of  the 
world,  has  a  value  of  its  own  ;  and,  as  a  first  iittenipt  to  clia- 
i-acterisc  the  mcc  from  which  we  spring,  it  1ms  ii  special  in- 
terest. But  the  details  arc  scarcely  distinct  enough  in  them- 
selves to  furnish  a  ti-ustworthy  basis  of  theory,  and  evt-n  when 
interpreted  by  later  notices  they  contain  much  that  is  obscure. 
Caesar  wrote  from  the  information  of  Oallic  trilws  who  natur- 
ally exaggeratetl  the  qualities  of  their  triumplmnl  rivals;  and 
he  himself  dwells  chiefly  on  the  points  in  which  the  Oermiins 
differed  from  tlie  Gauls.  To  this  must  be  ottrilmfed  the  streta 
laid  on  the  equality  of  the  common  lot,  on  the  discouragement 
of  party  struggles  and  personal  litigation,  and  on  the  tempe- 
rance »nd  voluntary  poverty  which  must  have  especially  stnick 
bim  in  contrast  with  the  neighbour  nation  which  was  now 
rapidly  becoming  mercenary,  and,  in  the  decay  of  liberty,  de- 
voting itself  to  the  acfjuisition  of  wealth. 

1 1.  The  general  impression  deiived  from  the  outline  is,  that 
the  tribes  whom  Caesar  knew  by  report  were  in  a  state  of 
transition  from  the  nomadic  life  to  that  of  settled  cult iviit ion. 
The  nations  had  their  defined  territory  sun'ounded  by  a  belt  of 
unpeopled  or  subject  land.  But  within  the  national  area,  the 
cuttoms  of  pastoral  life  still  jirevailed  ;  the  smaller  connini- 
oities  moved  annually  in  search  of  fresh  pasturage  ;  they  cul- 
tivated only  enough  land  to  supply  the  year's  provision  of  com, 
clunking  their  occupancy  every  year,  and  having  ftCcordin!»ly 
no  permitnent  homesteads  or  substantial  dwelling-houses'.  The 
tie  which  united  these  traalK-r  pastoral  communities  was  simply 
that  of  kindn-d  ;  not  (h:it  the  social  organisation  depended  on 
uothiivg  else,   for   the    mainteunncc  of  the  comnion    pence   and 

I  Okcar,  lie  Bello  GftUico,  iv.  j ;  cf.  vi.  33. 

•  9»B  BelhniAnn-HoHweg,  CivilprmKiSw,  iv.  79.  Kenilile,  Snxmut,  i,  ^o, 
III  Will  th«  textinKifiy  of  Cae^r  im  tkia  piiinl: ;  trn.  on  the  wliiilu  ipieiition, 
Waiu,  Dentfclie  Vcrfuaimgs-GeiK-hichtv  (Kiel,  i8«o\  i  97- '07' 
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lit*  fMlmiiiiiitration  of  juBtioe  were  provided  by  tho  tribal  magig- 
trncy,  Wul.  tlittt  tliv  idttati  of  Bi'ttlud  homes  and  the  obligations  uf 
ftcrmain'iit  rieiKliIwurliood  were  realised  only  in  the  form  of 
r<<lulioniilii(i.  Kxccpt  for  war  tlie  ti'il)!il  communities  tud  uo 
KCnernl  or^aiiicatiou  ;  in  war  they  followed  leaders  chosen  and 
«np«twf  red  f<ir  tlin  particalur  occasion.  The  predatory  exj*- 
ditiuni)  wliich  under  the  iipprovnl  of  the  stale  were  carried  on 
\ty  voluiitarr  leader»,  were  not  managed  through  thf  machinery 
of  the  otate,  or  by  warriors  who  were  permanently  attached  to 
their  captaitiB  ;  th<<y  volunteered  and  were  Xyamsi  by  hanonr  to 
tlirir  leodtrrit  only  for  the  particular  expedition'.  In  national 
warn,  like  tho«e  in  which  the  Suevi  lived,  the  whole  population 
took  part  in  active  service  and  in  reeerve  to  nlteniAtr  years ; 
and  their  armies  weie  arranged  according  to  the  eonttagttto 
wtiieli  reprcMruted  the  tribal  sub-divisions,  lie  only  jndkial 
oviguiMtioD  was  that  of  the  sub-divisions  ;  their  cna^iistnteB  •!• 
lotted  the  land  annually,  and  ndmiui<itered  jnstioe:  biit,tkMi^ 
tbcre  was  no  central  magistracy,  there  wbs  »  MwtiuBal  eoBaeO 
wfaicli  determined  on  wars  nod  pcac«,  and  gave  pMie 
to  volunteer  entcrpriscR. 

It  is  obvious  that  such  ii  state  of  tlitnfB  aiM  be 
that  the  determination  of  the  territonal  boBad*  of  tlir  aatioa 
is  nut  permauently  coui^istcnt  witli  iutsval  ttmaJam  Mgiw- 
tions,  but  can  only  allow  thvoi  so  lai^  m  tbe  ana  is  «Mfl]jr  ten 
wide  for  its  inhabitants.  Nor  is  it  MoottisU*  tkat  war  dbodd 
lie  the  i^ole  occ\iputiou  of  any  tribe  «k  laiwA^mtttA  ia  citiiiM- 
tion  as  the  general  d(ecri[Aioa  inpUoi.  IW  aeoeait  ef  tba 
Suovi  can  be  true  only  uf  tbe  {MpdalMa  barteng  •■  Oaal  « 
on  tlie  empire,  vhicb  vcre  kifft  «■  titt  Aimmnm  by  tbe  aew*  of 
the  approAch  of  tbe  RoBMkitt,  or  itb*  adB  rfaoMl  %  ihe  craA 
nugmtorr  w»t«  vlucli  bad  b^gaa  it* 
before.     Of  tW  tribes  «i 

diiwtly.  aad  naa  ei^y  a*r  bmm.  A*  Imik  A«Mlt  Aat  tbeir 
pJitiol  aM 
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umiiily  in  tho  lie  of  kindred  and  local  connexion  under  nume- 
rous cbiefo  wiio,  whether  clioren  by  the  conimuuitics  or  inherit- 
ing power  from  their  fathers,  were  tudepentlent  one  of  another, 
anited  only  by  tribul  name,  and  of  equal  rank  in  the  trilml 
council.  We  must  look  to  Tacitus  fur  the  filling  in  of  detuilb 
A8  well  aa  for  the  clearer,  broader,  and  more  definite  elaboration 
of  the  outline '. 

12.  TiicituB  wrote  oljout  a  century  oud  a  half  after  Caesar. 
Daring  this  period  the  Romans  had  lieen  constantly  in  collision 
with  the  Germans,  ojid  the  knowledge  they  now  jrassessed  of 
them  must  have  been  direct,  abundant,  and  explicit.  The 
Gerutauia  is  an  inestimable  treasury  of  facts  and  generulL'u- 
tloiis,  but  it  is  not  without  many  serious  difficulties,  aritting 
pnrtly  from  the  different  stages  of  civilisation  and  political 
organisation  which  tiie  several  triltes  must  be  supposed  to  liava 
reached.  In  attempting  to  com]>ress  into  a  general  sketch  tlie 
Dtain  features  of  so  large  a  family  of  tribes,  the  historian  is 
Karcely  able  to  avoid  some  inconsistencies.  No  one  now  bo- 
lieTes  liim  to  have  intended  the  Uermania  for  a  satire  on  Rome, 
•a  was  once  suspected  ;  yet  it  is  possible  that  his  eye  was  caught 
in  some  instances  rather  liy  the  points  in  which  the  Gennan 
institutions  were  contrasted  with  the  Roman',  than  by  those 
which  expressed  their  essential  character.  But  of  the  general 
faithfulness  of  tiie  outline  we  have  no  doubt  :  the  little  incon- 
natencies  of  detail  serve  to  jtreservc  additional  facts ;  and  the 
generality  of  statement  enables  us  to  obtain  the  idea  of  the 
common  Germanic  system,  which  is  approximately  true  of  it 
at  every  stage  of  its  early  development,  although  there  nuiy 
De^'er  liave  been  a  time  at  which  the  whole  description  in  its 
exact  details  was  true  of  any  portion  of  it. 

Germany  as  described  by  Tacitus  was  a  vast  congeries  of 
trHies,  indigenous  and  horaogeneous  throughout ;  speaking  the 
Luiguage,  worshipping  the  same  gods ;  marked  by  common 


Tliii  Our. 
maniA  of 
T*oj(u«. 


E'  c>n  the  rrUliun  lietween  ('n<<8&r  nnd  Tacitus  in  thin  [Kiint  «eo  JSeiisK, 
«  (Viit«;heu  iind  .lie  Niichl>»r«Uiriinie,  pji.  51  sij. ;  IVthumim-Hollweg, 
rUprucev,  iv,  71.  -ji.  . 

•  WmU,   DeutBcha    Verfii«ung«-(Jc»cliicliee,    i.    J  I.      See   aliio   QuiK)t, 
tilikatioa  in  Krauce  (ml.  ilailitt),  i.  41S. 
tXiUl.  0 
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physical  characteristics  and  by  common  Lnsiitutions,  but  having 
no  collective  name  iu  their  own  tongue  and  no  collective  orgtuii- 
satioii '.  They  were  singularly  free  from  the  commixture  of 
blood  with  foreign  races ' ;  their  primitive  traditions  a>ul  my- 
Oommnn  tliology  Were  ultopctlier  liieir  own.  Tliey  had.  as  in  Caesar's 
(jorman  iJfe^  time,  their  own  breeds  of  cattle,  and  their  only  wealth  wan  the 
possession  of  herds'.  Money  and  merchandise  were  of  little 
account  with  them,  They  had  no  cities,  nor  even  streets  in 
their  villages  ;  their  buildings  were  rudely  put  together  from 
rough  undressed  materials  *.  Their  chastity  and  regani  for 
marriage,  the  plainness  and  simplicity  of  their  dress,  their 
general  temperance  and  sobriety,  are  still  strongly  marked. 
In  most  of  these  points  there  is  no  difference  between  the 
accounts  of  the  two  great  historians  ;  but  in  the  time  of  Tacitus 
the  love  of  hunting  has  declined,  and  the  warriors  spend  the 
seasons  of  peace  in  laay  enjoyment ' ;  they  have  begun  to  use 
wine  and  that  not  in  motleration,  and  they  have  become  in- 
veterate and  business-like  gamblers  '.  Agriculture  of  a  simple 
deicription,  and  for  the  growth  of  wheat  only,  would  seem  to 
have  increased  ;  and  the  freemen  and  slaves  alike  have  settled 
homes.  Local  organisation,  too,  is  either  much  more  largely 
developed,  or  forms  a  more  prominent  part  of  the  general 
description. 

It  would  be  rash  to  uffirm  that  these  latter  particulars  prove 
a  definite  progress  in  civilisation  since  the  days  of  Caesar ;  but 
iu  some  respects  such  an  advance  was  a  necessity.  The  increase 
of  population  and  the  extension  of  settlements  involve  the  dimi- 

'  Tac.  Gennania,  oc.  1-3.  On  tlie  origin  of  the  nuna  GannanU  nee 
W»iu,  I).  V.  G.  I.  Jjsq".  he  rejeote  all  German  deri\  i  '  '         \tAe» 

that  it  U  ori^'inolly  Gkllic,  the  name  given  (u  Tiu  llir 

Gauls  (int  to  the  Tiingri  and  afterwania  Ut  all  thi-  1..:.  ..\  .  Tlje 

meaning  uiay  lie  eitlit-r  '  go<Ml  ftlmuters '  (Griuun,  G«8c)iicbte  tier  i)eut*cheu 
S|>riclie,  p.  787),  or,  according  to  other  wrileni,  'East-mrn'  or  '  neigU- 
boiim.' 

*  Tae.  Germ.  c.  4:  'Ipae  eorum  opintonibos  aocedo  qai  CenoMilaa 
populoi  uulliii  aliis  alinruiii  natiuuum  coniibiid  iiifict^j*  propriam  ct  ifai' 
oeraiii  ct  laiitiiin  sui  ciimileni  gentcm  eititiue  arbitrur,' 

*  Tat.  (iimii.  c.  5:  Cnaar,  de  Bello  Uitlliiv,  vi.  i6;  Criinni.  Ijucbidile 
der  Ii(<ut«cheii  Spiaclic,  \>\>.  18-4]. 

*  Tac  Germ.  c.  16.  •  Ibid.  cv.  15.  11 

*  Tae.  Oerm.  c  24. 
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tiution  of  the  iiumWr  of  uninials  of  chnse,  aud  mny  account  for 
Jhe  disuse  of  hunting  iiiid  the  Absolute  necessity  of  eiilarjfed 

ricultnre.  The  continuous  struggle  with  the  Itoraans  may 
account  alike  for  the  creation  of  a  more  purely  military  spirit 
Binoug  the  warriors,  and  for  the  misuse  of  their  scarce  and  un- 
grateful seasons  of  leisure.     But  further  than  this  it  is  scarcely 

ifc  to  go;  aud  it  is  unadvisnble  to  nnden'alue  the  quantum  of 

ri Ligation  which  had  bf-en  attained  in  the  time  of  Caesar,  in 
order  to  point  more  graphically  tlie  bearing  of  TacituH's  enco- 

inn)'.     With  all  the  drawbacks  he  mentions,  there  can  be  no 

ibt  that  the  general  tone  of  society  and  morality,  so  far  as  he 
knew  it,  was  far  higher  in  Germany  than  at  Rome,  '  plasque  ihi 
boni  mores  valent  quara  alibi  buniie  leges'.'  It  is,  however,  on 
points  of  social  aud  jjolitical  orgttnisation  that  our  greatest  debt 
to  Tacitus  is  owing. 

1 3.  AltJiough  the  pursuit  of  agriculture  is  now  general,  the  Coini.i.i^ 
wealth  of  the  Germans   consists  chioHy  if  not  solely  in  their  m  lamt. 
herds  of  cattle :  for  these  the  vast  tracts  of  forest  aud  uueucloscd 
land  afford  abundant  pasturage,  and  for  the  purpose  of  pasturage 
no  partjciilux  appropriation  of  the  soil  is  needed.     The  wide 
forestfl  and  untilled  phiius  are  common  property.     But  there  is 

it  yet  apparently  any  separate  ownership  even  of  the  cultivated 
True,  we  read  no  longer  of  the  annual  migrutiuns  of 
(amilics  or  small  communities  from  one  portion  of  the  territory 
of  the  tribe  to  another.  Tiie  village  settlements  are  permanent,  nu»r«ofc 
and  Uie  dwellings  subHtantiiil  and  extensive.  But  the  arable  «,ttiiiuieDU 
land  is  occupied  by  the  community  as  a  )x>dy,  and  allotments, 
changed  annually,  are  assigned  to  the  several  freemen  according 
to  their  estimation  or  social  iraportauco\     The  extent  of  waste 

'  Kiebuhr  thoui;lit  that  the  Germana  of  TmHui'b  time  were  not  more 
DMinliKd  than  tlie  Weatphaliftit  and  Lower  Saxon  peaaaDta  of  hU  own 
lime.  Waatx,  Deutsche  Verfoaiiugs-Ueachichte,  i.  33  ;  Betbrnann-Hollwei;, 
nTflnroeen,  iv.  71,  73. 

•  Tao.  GcinD.  c.  \():  'Nemo  enim  Dlic  viUa  ridet,  nee  corrampere  et 
n.miKiii!  lamilum  vocator,' 

11.  c.  36;  'Agri  pro  namero  cultorum  ah  iinivertin  in  vice* 

ipantur,  qnos  moT  inter  M  secuuJuin  (lijfnationeni  partiiiiitur'    "■ 

I  •:  I  ,'  •  in  vices '  be  retained  and  the  annual  chanjfc  ot  allolnit-nt 

\.  I,  this  pawage  mii»t  be  trannlatofl, '  The  fielda  ore  alUrnatcly 

occujttal  \fj  the  whole  body  of  cQltiv:itor»  acinmling  to  their  niiinber,  and 
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laud  prevents  any  difficulty  iti  the  supply  of  diviisible  arcn 
The  urnble  iireH  is  changed  every  yeiir.  and  there  is  Hhutidnuca 
over  ' ;  for  thoy  do  not  attempt  to  utilise  by  liiboar  the  whole, 
]>roductive  power  or  extent  of  the  lanB,  iii  planted  orchai 
divided  nit'iidowB,  or  waleied  gardens ;  the  oidy  tribute  levied 
on  tlic  Miil  is  the  crop  oCcorn'. 

Still,  property  ui  laud  can  scarcely  be  said  to  lie  altogethe. 
uukni/wu'.  The  villagers  chotise  places  for  their  homesteatU 
lis  liie  tujiply  of  water,  wood,  or  pasture  tempts  tlicni.  Their 
liuildingg  are  not  crowded  upon  one  anotlier':  in  collectivi 
villages  or  in  solitary  farnisleadt!  each  iiiitn  has  his  own  hu\i8ii 
ajid  a  »])ace  of  ground  surrounding  it.  Even  if  this  armnge- 
meut,  as  Tacitus  states,  is  tiie  reeiult  of  their  dislike  of  ueigl 
Inturs  or  fif  their  fear  of  fires,  it  is  unnecessary  to  limit  it  by 
such  conHideralioiii! ;  the  homestead  of  tiic  ridi  and  poor  frceniou 
(dike  must  have  included  granaries,  cow-houses,  and  Btack- 
yardb*.     And  in  this  no  one  but  the  owner  could  luivc  any 

llirac  tlipy  »ftcrwiir(li!  diviile  ainonj;  tlieni«lvc8  *cc<>rHin(;  to  tlwir  imli-l 
viiliial  wtiuiiitiou.'  Bui  J)r.  Waiu,  with  gocij  MS.  mitliority,  prefers  to] 
read  rirt«,  anii  to  uudtrstiiud  the  htat^iitent  lu  rvfvrritijL;  to  initial  oocupa- 1 
titin; — 'The  lauds  are  occupied  hy  the  collective  tuwnchifw  according  tuJ 
the  nuiu1>er  of  cultivator*,  and  these  tiiey  afterwar<)s  divide  aiiiouj,'  them- j 
Drive*  ^the  cullivatorg)  accdrding  to  their  estimation.'  The  piwitage  ill 
c<infea»t'dly  one  of  great  difiiciilty.  See  fur  nu  account  of  the  very  numc-l 
mug  inlrriiretationa,  Waitz,  D.V.G.  i.  140-148,  See  also  G.  L.  vun  Maurer, 
Eiulcitg.  pp.  5,  6. 

'  T»c.  Genu.  c.  id :  •  Arva  per  anno<  mutant  et  superest  agar.'  S«« 
Kvnililf,  Saxon.s,  i.  40,  and  p.  14  above. 

'  Tive.  Gerui.  c,  j6. 

'  I'rivate  iHimeuion  of  land  is  regarded  ais  introducwl  after  the  Volker- 
uandrrung  (Uethuiann-Hollweg,  Ci\nlproceiM,  iv.  15';,  and,  in  regioiu  not 
.itfcctcU  hy  that  change,  at  a  developuient  ixins^juent  on  the  iniprovc- 
iiienta  of  agriculture,  and  atrictly  rej,nih>led  )iy  JealouK  custom.  Bethnutau- 
Hollwcg,  Civilprocem,  ii.  16;  CI.  L.  von  Maurer,  Kinleitg.  pp.  93  mj.  ; 
I'lllg^l>^e,  Commonwealth,  pp.  71,  9.^,  &c. 

*  Tac.  Ucrni.  c.  16:  '  Xullai  Licrmanoruin  populis  urbes  habitari  aatia 
notum  Mt ;  ne  pati  ijuideni  inter  Be  junctaa  Acdua.  t'ulunt  diicreti  te 
diversi,  ut  foiiH,  iil  campim,  ut  neniua  plavoit,  Vico*  looaiit  nou  in 
noalruui  uiorem  conexis  et  cohnerentibus  aedifii'iis;  Kuani  qitiiique  ilomuinj 
spati't  circumdat,  »ive  attversui  *wi»iw  it,'ni«  rt*in»Nl!nui,  «iv«  inwMtiii  fu*di*i« 
canili.'     The  houHFs  ill  the  vil!  ' 

lin»M»  are  built  u|u>rt  wherev' 

tha    villogi-life    and    the  twpm.'i'    ..mii-iin     ...r.».i,    ..|.|..,..i.i.v;.       .., 

D.  V.  IJ.  i.  114-116, 

*  See  Waitz,  U.  V.  (i.  i.  118.     Taeitun  flicrm.  c.  16)  mcntiou>  aiib 
naan  ■torthouat*. 
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right.  It  is  possible  (Iiat  it  coutaiiieJ  laiul  ciinuv'ii  to  fiirnisli 
hny  for  the  winter,  for  Tacitus  meiitiouH  iio  aiinuiii  re-a|)jx)rti(.iii- 
iii«ut  of  mei\dow-f^ouu(l,  altlmugli  it  is  mori?  ])rul>ai*le  that  that 
W118  nlldtted  on  the  same  principle  as  the  nralile.  But  on  imy 
hyjiothesis  the  freeman  had  complete  and  »evenil  projM-rty  in 
his  homestead  ;  he  had  a  definite  share  in  the  anilile  fichl, 
itioally  assigned  by  the  community  itself,  varying  in  i-ituation 
\<\  qu;ility.  but  permuuent  in  every  other  particular  ;  and  he 
Imd  an  uudefiued  but  j)roportiouate  riiiht  to  the  UHe  uf  the 
common  woodH  and  jmstuix-s'. 

In  this  very  {general  statement  it  may  be  thou;^ht  possible  to 
traces  u  distinct  advance  on  the  liuid  system  described  by  Cnesar  ; 
the  mimud  stage  has  ceased',  the  communities  have  settled  seats 
and  citch  man  his  own  home.  It  is  however  uncertain  whether 
the  tribes  which  Caesar  describes  a.s  nomad  are  the  same  as 
those  which  Tacitus  describes  a-s  settled;  it  has  Ijeen  contended 
that  I'aesar  misled  Tacitus  and  that  Tacitus  uiisunderstood 
Caesar.  But  the  mere  intei'pretation  of  the  relation  lietween 
^^^le  two  authors  dues  not  affect  the  uuiteriul  truth  of  Tacitus's 
^^Kcture.  The  memlier  of  the  community  had  a  fixed  share  of  a 
F'lfttlVpiig  area  of  cultivated  land,  a  ]>roporti(inate  share  in  the 
*     foniTnou  pasturage,  (uid  a  house  and  homestead  of  his  own '. 

14.  But  was  this  absolute  equality  in  tlie  chanicter  of  the 
hold  on  land  a  sign  of  social  eijuality  in  other  relations^  of  life? 
Although  there  is  B]iparently  no  difference  in  the  political  status 
of  all  the  fully  qualified  freemen,  there  are  unmistakeable  grades 
of  class  and  rank.  There  are  distinctions  ot  wealth,  iilthou^'h 
wealth  consists  of  cattle  oidy.  There  are  distinctiou.s  of  bloml, 
some  are  noble  and  some  are  not;  and  of  status,  there  are 
HoiiTri,  nujtniii,  liherli,  and  »ervi*.  There  is  furthi-i'  a  distinct 
■my  of  official  personages,  jrrincijtes,  duces,  tacrrdotes,   rryes ''. 

'  W»iU,  D.  V.  G.  i.  U9-I3J  ;  G.  L.  von  M»urcr,  Einleilb'.  |>|>.  iS'J'.''^- 

'  WiiiU,  r>.  V.  O.  i.  36. 

'  The  wlinle  property,  lioiueutciwl,  arable  anJ  puture  togctlier,  lx>re  llie 
BUD*  of  Hube,  liolia,  iu  (jenuany ;  and  was  tt>e  liitfiit,  terra  faniiliae, 
maatnic,  oawate  or  hiJi-  of  the  Ant;lo-.Saxoiu.  See  Cr.  L.  vou  Maurer, 
Kinleitt;.  pp.  1 16-134. 

'  TW<.  (iertn.  cc.  7,  14,  jj,  44;  Grinun,  Kcchtaallertbiimer,  pp.  JJ7, 30S. 

'  T»c.  Genn.  cu.  7,  10,  II,  14,  Ac. 
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Of  these  difTei-ences,  tliut  liustnl  upon  weulth  docB  not  require 
discussion,  excej)t  so  far  as  it  implies  a  pre-cmitipiico  which 
would  1«  marked  iiy  a  larger  allutweiit  of  arublo  land,  aud  the 
possession  of  n  larger  hnniestead.  Tacitus,  iu  the  oiisc-uro 
passage  in  which  he  dcscrilies  the  ai»portioiiraent  of  the  land, 
mentions,  as  one  uf  tlie  princiiilus  uf  partition,  Ihu  Ji<j7uttio\  by 
which  possibly  he  means  the  estimation  of  the  individual  re- 
cipient. The  annual  re-nllotnient  involvo.i  an  etiuality  of  sub- 
divisions, but  does  not  preclude  the  possibility  of  two  or  more 
sulMlivisions  being  assigned  to  the  same  person.  The  wealth  in 
cattle  involves  of  BfceEsity  n  pioj)ortiouate  enjoyment  of  pasture 
and  meadow,  and  the  employment  of  servile  cultivators  implies 
an  inequality  in  the  shares  of  the  arable  which  they  cultivate 
for  their  respective  mutters.  And  the  privilege  which  ijf  ne- 
cessity is  granted  to  the  lich  mnn,  can  scarcely  Ijc  withheld 
from  the  nobleman  or  magistrate  who  may  demand  it,  if  he 
Iiossesses  servants  enough  to  cultivate  a  larger  sliare  than  that 
of  the  simple  freeman.  ISut  the  inequalities  in  the  use  or 
]i08sessiou  of  the  laud  iuTolvc  no  inequalities  iu  social  and 
political  rights'. 

Till'  distinction  between  the  iuibilt$  and  the  iivjenw  must  be 
taken  in  its  ordinary  sense:  the  noliility  can  be  only -that  of 
descent,  either  from  ancient  kings,  or  from  the  gods,  or  from 
the  great  benefactors  and  military  leaders  of  the  race  \  It  ig 
on  the  ground  of  nobility  thnt  the  kings  are  chosen  in  the  trittes 
that  have  adopted  a  monnrcliicnl  government ' ;  pre-eminent  no- 
bility, like  great  age,  entitles  a  man  to  respectful  hearing  in  the 
tribal  councils,  and  to  special  rank  in  the  eomitaltu  of  Uie 
niagit<lliite  to  whom  he  attaches  himself ';  but  it  confers  no 
political  piivilege,  it  involves  no  special  claim  to  the  office  of 


< 


'  Above,  p.  19,  n.  3.  T»ff  Oerin.  c.  26  ;  •liffiiitnlfm  iot'iriiiim'a  naJiii^  ; 
dltjimtiom  m  tlie  coiiiuiou  i>iif ,  uUiuli  \»  ke|<t  by  MuUenhuff,  Miitjr  nintn  Uie 
deserved  fjivdur  uf  the  divider*  ;  ifev  tw'.ow,  p.  36,  n.  3. 

*  Wnitz,  I).  V  l>.  i,  1(^8,  199.  KcuiMe  ;^xoD8.  i.  I3j'm«iiu  toconfoand 
ll>u  nMlin  willi  tliw  prinrcji:     See  t'>o  Griimn,  R.  A.  p.  jSo. 

•  lit'tlmmniillollwek;.  C"ivil|iriH.-tf»»,  iv.  Sj.  Lf.  Tac.  (ierui.  c.  13.  'mat;n» 
|inlruin  iiicriU  ;  '  Wait*.  1).  \'.  I),  i.  169-173  ;  llriiiim,  U.  A,  pp.  j6j  nj. 

'  T*c.  tiarui.  c.  7  :  '  U»grn  xx  iiubiliutv,  dticet  ex  virtutc  riimunt.' 
'  JUd.  cv.  »/,  I  J. 
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magistnit*  or  leader  in  war',  or  to  the  right  of  ha\'iug  a  comi- 
tatiis  or  following  such  as  belongs  to  the  magistrate.  The 
ingenu%u  or  siuiple  freemAn  is  in  every  point  except  descent 
the  et|ual  of  the  noble.  But  it  may  be  questioned  whether 
freedom  or  nobility  of  birth  implies  in  itself  the  possession  of 
political  rights.  The  young  men  are,  until  they  are  admitted 
to  the  use  of  arms,  raemliers  of  the  family  only,  not  of  the 
state '.  When  they  come  to  years  of  discretiou,  and  the  voice 
of  the  nation  permits  it,  they  are  formally  invested  with  a 
shield  and  spear  either  by  the  magistrate,  or  by  father  or  kins- 
man, in  the  aiiscmbled  Council.  This  investiture,  or  emancijia- 
tion  as  it  may  be  deemed,  may  entitle  them  to  an  honourable 
place  in  the  host,  but  scarcely  to  a  voice  in  the  Council  until 
they  have  obtained  by  inlieritance  or  allotment  their  share  in 
the  common  laud*. 

On  this  jKiint  however  Tacitus  is  silent.  Xor  can  wc  dis- 
cover  from  his  words  whether  the  liherti  or  frecdmen,  whom  he 
mentions  as  constituting  un  important  element  in  the  tril>es 
that  are  governed  by  kings  ',  possessed  more  than  merely  per- 
8<^inal  freedim.  It  is  most  improbable  on  all  analogies  that 
they  possessed  any  political  rights. 

The  unfree  or  servile  class  is  divided  by  Tacitus  into  two":  Th.iiarvii<i 
(lue  answering   to  the   eoloni  of  Roman  civilisation,  and    the 


Th«  frwd- 
m«n. 


'  Tm  DKMt  of  the  prinfip'i  meutioned  in  Tocitiu  arc  uf  noble  birth : 
Iwnee  it  it  ar^ed  that  Doliilit;  ^iivo  a  preauiuptive  if  not  exclusive  claim 
to  office.  See  Bethinann-HoUweg,  L'ivilproceaa,  iv.  90.  Waiti,  D.  V.  0. 
i   236,  maintaiss  that  there  is  no  auch  cniuiexion,  and  it  cannot  lie  proved. 

'  Tac.  Germ.  v.  13  :  '  Ante  hue  domiu  pari  videntur,  mox  reipublicae.* 

'  WaiU,  U.  V.  G.  i.  347,  348 ;  Sohm,  PrHukische  Beicha-  und  Gerichta- 
verfaasung,  pp.  545-558. 

*  Tac.  Genn.  c.  35  :  'Lil>erti  non  multum  supra  terroa  aunt,  raro  ali- 
quiid  Qioiiientuiii  in  dumo,  iitinqiiam  in  civitate  ezeeptia  dunitaxat  iia 
^'enlil'UR  <iuae  rei;nautur.  Ibi  eniin  et  super  injjennoa  et  auper  nobilea 
•acwndunt.      Cf.  Waitz,  D.  V.  ti.  i.  153. 

'  Tac.  Gemi.  i.~c.  34,  ij :  't!etcris  aervia  non  in  noatriun  inorem  deacriptia 
ter  (amili&ui  ininiuteriia  utunttir :  auaiii  quiai{ue  sedem,  auoa  penatea  regit. 
Frtimeuti  modum  dnininua  aot  pecoris  aiit  veatia  ut  colono  injungit,  el 
tervua  hacteuua  purct;  cetera  doinua  ofEcia  uxor  ac  liberi  exequaulur. 
Ycrberve  servum  ac  vinculia  et  upere  coercere  rarum ;  occidere  aolent, 
Don  diaciplina  et  oeveritate,  aed  iuipetu  et  ira,  ut  inimicum,  niai  quod 
iinpiine  eav'  See  Griiiun,  R.  A.  pp,  300,  301 :  G.  L.  too  Maurer,  Hufver- 
f»m^.  i.  5  »q. 
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other  to  slaves.  Of  the  former  each  man  has  a  house  and  home 
of  Lis  own.  He  pays  to  iiis  lord  u  iiuiiutity  of  corn,  of  cattle, 
or  of  clothiug  ;  he  must  tlierefore  hold  lunil  on  which  to  grow 
the  com  and  feed  the  cattle,  and  this  land  is  of  course  a  portion 
of  his  lord'^?.  Possilily  the  more  di|<nified  and  richt-r  freenifu 
cultivate  all  their  lands  by  these  means ;  Imt  if  the  analogy 
tiiociiiutji.  with  the  Iluiuau  edoni  holds  good',  the  servu»  is  pernoiwlly 
free  exce]it  iii  relation  to  liis  lord  and  his  land,  neither  of  which 
he  can  forsake.  His  condition  is  not  a  iiard  one;  ho  is  very 
rarel}'  beaten  or  forced  to  lulx>ur ;  but  if  his  lord  kill  him,  as 
sometinu's  mny  l)e  done  iu  passion,  it  id  done  with  impunity  ; 
no  satisfacti'in  oan,  it  would  seeni,  be  recovere<l  by  his  family. 
The  origin  of  this  servile  chiss  may  be  found  in  tlie  subju- 
gation, by  the  tril>e,  of  the  former  occupiers  nf  the  land;  a 
procetis  which,  in  the  noumdiu  and  wailike  phase  of  public  life 
that  had  now  passed  away,  must  have  been  by  no  means  un- 
c^iiunion.  itnd  which  may  have  even  created  a  subject  jwpu- 
lation,  cultiviitinfi;  the  land  of  tile  tli1>e  iu  imaiediute  ilepi-ndence 
ou  the  slate  or  king.  There  is  no  reason  to  suppose  tlial  th« 
depressed  population  were  other  than  fleinian  in  origin,  al- 
though of  coui-sc  unconnected  by  auy  tribal  lie  with  their 
mnsters.  Kven  the  sons  of  the  ]K)orer  freemen  may  be  snp- 
pofed  to  have  taken  service  ns  cultivators  under  the  richer  mon 
or  ou  the  public  lands'. 

The  secoud  class  of  servt  contained  those  who  had  lost  the  r 
freedom  by  gambling  ;  pofsibly  also  prisoners  of  war :  of  penal 
ser\'itude  there  is  no  distinct  trace.  This  cannot  have  been  a 
large  Imdy :  the  gamblers  wore  generally  sold,  the  possession  of 
such  victims  being  no  credit  to  the  owner*. 

The  j/n'itcif€s,  or  oflicial  magistracy,  have  of  course  pre- 
eminence iu   dignity  and  .privilege.     They  are  elected  in  the 

'  Skviguy  liiis  L'lJlwlisl  tttid  arr»ii)p-il  all  the  materi&lB  for  llic  Iitxtory  of 
the  mtuuuM  ill  A  |Ci|wr  IrnutilHtbi!  in  tbo  Philological  Mutwiiin,  ii.  117:  Ue 
rxrpfully  jKiiiiU  nut  th»t,   not  v.  -  >  clone  aii»K->ify,   thm  i*  nn 

hintnrical  connexion  wbateror  I  iCunuui  coloui  unJ  the  Geroun 

»«rf»;  jip.  144.  14J.    Jv-enlaii  Wmiz,  i'.  >  .G.  i.  153  mj. ;  H.  I..  Tun  .Mfturor, 
H(if»orf»».^'.  i.  i'-i',  i^i-l!^'- 

*  Tbv.  (leriii.  r.  14 :  *  S«rvo8  nimllliiiniii  biijin  p*r  oomuncmiB  tmlnuti 
ai  tc  i/noque  pmlon  viotoriae  cxtulvaot.' 


I 
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fttioiial  assemlilics.  and   receive  (i    iirovLsioii    in   the   shape   of 
oluntary  ofleringH  or  ilistiiu-t  votes  of  com  iiiifl  cattle,  luutle  by 
tie  state  itself'.     Sucli  votes  imply  the  existence  of  sojuo  state 
Dtnain   or  pulilic   liuid,    the   cultivntioii   of   whicli   musi    Imve 
fii  performed  by  sent'  or  coloni ;    and  tlie  uuturnl  tendency 
'  such  uti  arrangement  would  be  to  aunex  some  portion  of  the 
erritfiry  as  au    official  estiite   to   the  dignity  of  the  jm'neejiii. 
It   in  clear  tliat  it  had  not  reached  this  stnge   in    the   age   of 
citiw*.     Outside  of  his  official  authority,  the  chief  or  ouly 
■ivilege  of  the  jirincfj)*  wns  the  rii^ht  of  entertaining  b  oomt- 
ttu*. 

This  was  a  body  of  wurlikc  compnnionH,  who  attached  them-  tim cMiia 

wives  in  the  closest  manner  to  the  chieflnin   of  their  choice. 

ITiey  were  in  many  cases  the  sons  of  the  nobles  who  were  iini- 

tious  of  renown  or  of  a  perfect  education  in  ftrms.     The  jnin- 

^ttps  provided  for  them  war-horses,  urnis,  and  hucIi  roiijj;li  e<|iiip- 

ment  as  they  wanted.     These  and  ]ilentiful  entertiiinnient   were 

cepted  iiuitead  of  wnges'.     In   the  time  of  war  the  eomile^  lu  ot  ih» 
Bught 


for  their  chief,  at  once  his  defenders  and  the  rivals  of  ihc  pHMi-iv. 


prowess.     For  the  jrrinctiii   it  was  a  disgrace  to  be   sur- 
for   the   eomitai  it   was  a   disgrace  not   to  equal   the 


'  EBgontur  in  iiadeni  coueiUU;'  Tac. (ierm. c.  u.    'MosevtoivitalibaH 
»c  viritim  conferre  prineipibua    quoj  pro  liniiore   ai?o<|.tiiiu   etiftiu 
nitaUbut  lubvenil;'  ibid.  c.  15.     Tliin  in  tlie  uri^'iit  ol  tlie  Haluniliu 
le   Knukish,  and  (lerbapii  uf  the  feuriii-fiillum  uf  tli«  An^'lo.Sax<ju, 
kinn     Kenible,  Haxuiiii,  ii.  ^1. 
^   »W»iU,  t).  V.  G.  i.  J73. 

Wbelber  the  right  of  romitiilut  viii<  ntt(u<bed  to  the  utlicc  of  kiug  and 

i'ii«»7M  is  11  iuatt*T  of  dis|iiile;  ISclliinaiin-Hollwcg,  ('ivil|iroi:e«.<,  iv.  93. 

I  (D.  v.  (J.  i.  344   ];,:;)  r«^rd»  it  as  exclusively  mi.     Konrad  Maiiri-r, 

iag  that  in  iin  early  "tagc  of  •iK'iety  the  companions  and  frte  mrvnnta 

the  f/riiicfjit  would  be  thi.-  Huno,  inclines  to  regard  lli«  comilen  of  iliu 

-anfr/w  a>  ivirreirjKinilidi;   with    the  siervauti  of   private   persons  ;     Kril. 

•*  396-403.     However  tliia  may  be,  it  is  enouyh  for  our  pur- 

"^  that  it  w»»  only  tlie  prinerpt  who  could  givo  a  pnblic 

Oler  to  hitf  coiniltn, 

'  Exigunt    eniio    prineipu   «ui    lilx-nilitato   ilium    belltttoreni    ei|uiira, 

cruenl&in    victric«iii|Uo    (ranieaui.      Noin    epulao    el   <|iinni|uniu   in- 

largi  tiuuen,  appiu-iitUH  pro  atipondio  codunt.'     Tae.  fienii.  e.   14. 

r-bopK  and  «pear  were  the  gKt  of  the  <»ri»fr;/«  an^l  the  origin  of 

aier  heriot. 

'  PriuL-ipea  pro  victoria  pujpiaut,  ouiuites  pro  priucipe."     Tao.  Genu. 
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exploits  of  their  leader,  and  per])etual  inCuity  to  retire  rrom  the 
field  oil  which  he  Iiad  fullcH.  They  were  Itomid  hy  the  closest 
ohligatiou  to  defend  aud  pri)tect  liim,  and  to  n»cribe  to  his 
glory  their  own  hrave  deeds'.  In  the  body  thus  composed, 
tliere  were  jjrudes  of  rank  determined  by  the  judgment  of  the 
l>rtncfp»- :  and  a  higli  place  in  the  comitntua  was  an  object  of 
ambition  to  the  noble  youth  just  as  much  as  the  pussesstou  of 
a  nuiueruui<  and  spirited  body  of  retainers  was  to  his  patron, 
who  found  that  his  dignity,  strength,  glory,  and  security  de- 
pended in  uo  gmall  degree  on  the  cliaracter  of  his  followers. 
Tlie  princrps  who  entertained  such  a  coni[mny  was  renowned 
both  abroad  and  at  home ;  ho  was  chosen  to  I'eprescnt  his 
nation  as  amlmsiiador ;  he  was  honoured  with  special  gifts ;  and 
gometiraes  the  terror  of  his  name  would  put  an  cud  to  war 
Tbairani-  before  blood  had  l>een  fhed.  War  was  the  cliief  if  not  tlie  sole 
employment  of  the  eomiua :  wlien  there  was  peace  at  home, 
the  youth  sought  opportunities  of  distinguishing  aud  enriching 
themselves  in  ilistaut  warfare.  In  the  times  of  forced  and  un- 
welcome rest  they  were  thoroughly  idle;  they  cared  neither 
for  fanning  nor  for  hunting,  but  spent  the  time  in  feasting  and 
sleej) '.  The  cotnitaltm  is  one  of  the  stiangei>t  but  most  lasting 
features  of  early  civilisation,  partly  private  and  partly  public 
in  its  churacter,  and  furnishing  a  sort  of  su]>plement  to  an 
otherwise  iraj>erfect  orguni^atton.  Ti»e  strong  and  close  bond 
of  union  Unis  described  by  Tacitus  can  scarcely  be  the  same 
iustituliou  as  the  voluntary  and  occasional  adhesion  to  a  mili- 
tary  k-ader,   which   Ciiesur    mentions    in    connexion    with    the 

'  T«o.  Oenn.  c.  14 ;  '  Com  ventuin  in  ociem,  turpe  princiin  virtutc 
viari,  liir|>e  etiuiilnlui  virtiit«iii  iirincipin  lion  ulaiMiuiirc.  Jmm  veto  in- 
faiii«  ill  omueui  vit&iii  ar  |)rolii'(wtiin  aiijwnlitem  principi  auo  ex  acie 
rrceMii»o.  Ilium  defcDiUTe,  tiieri,  Aua  quo<)u«  furtia  facts  gloriite  ejiu 
NM'guore  {iravci|>tiuin  eaciauitutuni  eat.'  Vi'tiii  uiulerntanib  this  to  imply 
an  iictiinl  oatli ;  D.  V.  li.  i.  373,  374. 

'  Tac.  (.ierm.  cc.  13,  14.  The  iliHiciiU  paa^nge  'Insigniii  noliilitas  nut 
mo^na  |ialruiii  uerita  principin  rlignatioiiciu  vtiuu  ikdoleieentulm  unigiuuit ' 
isooiuiiienlcd  on  at  gret,i  length  b;  Wuitz,  I>.  V,  C.  i.  18]- 190  ;  and  Sobm, 
¥r.  R,  O.  V.  pp.  55;-,<i!i8  ;  l»'tli  of  wbum  g;iTe  a  trunailiTe  iroie  to  di'jtu- 
Hi/nrm.  Kfiiililu  tninalatd  '  prineipin  <li|{iuktluneiii  aui^'iuuil,'  'i;iva  the 
rank  of  priiirei*  ;*  S^ixuum,  i.  if)f). 

•  Tac.  Irunu.  e.  if  ■  »  |m»vftj.>(,  which  docs  nut  refer  exclii.iiv»!lv  ti>  ihr 
tVMt'/tat, 
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aggrewive  expeditious  of   iiin   own   time  ' ;    Ijiit   the   one  may  The  ,rin 
liuve  jfrowii  out  of  tlie  other.     Glorj-  aixl  IkioIv  ntcm  to  Imve  "" 
been  the  chief  end  of  tJie  expeditions  organitted  by  botJi,  oiid 
,  tiie  tie  of  personal  honour  and  attachment  the  cmnmou  lx)nd  ; 
but  in  Caesar's  account  the  leadership  is  not  restricted  to  the 
Sicial  magistrate,  and  the  eu(;agriiient  of  tlie  follower  is  for  a 
iiigle  canipaigu  oidy.     Tliat  the  relation  to  the  /irmerjiii  im- 
plies  i>enoual   dependence   is  clear:    no   one  need  bluyh,  says 
itUB,  to  be  Eeeu  among  the  eomilet^  \   but  the  fact  that  it 
necessary,  fiom  the  Uoimin  point  of  view,  to  say  fo,  in- 
Tolye3  of  necessity  some  idea  of  diminution  of  status.     It  may 
ijuebtioned  whether  any  one  in   this  relation  would  lie  re- 
tied  as  fully  competent  to  take  purt  in  the  delilierations  of 
be  tribe,  but  it  is  scarcely  reasonable  to  AuppoEe,  b«  has  liecn 
sometimes  niaint^ained,  that  a  position  of  so  much  honour,  iiiul 
BO   much   coveted,  could  only  be  obtained   by  the  i^acrilice  of 
iom'.     But  the  importance  of  the  eomitatu*  lies  mainly  in 
the  later  history,  and  in  its  bearing  on   kindred   hut  diiitinct 
developments. 

Of  the  priests  of  the  German  races  we  learn  little  more  Tim  iiriuti 
from  Tacitus  than  that  they  formed  a  distinct  class  of  men  who 
presided  at  the  sacrifices,  took  the  auspices  for  public  under- 
takings, proclaimed  and  enforced  silence  in  the  assembly,  and  in 
llie  nnme  of  the  trod  of  war  discharged  the  office  of  judge  and 
executioner  in  tlie  host*. 

It  is,  however,  in  relation  to  the  ad  ministration  of  govern- 
Bcjjt  that   the   notices  of  the    Gennonia   have  their  greatest 
llue, 
]  5.  There  was  not  in  the  time  of  Tacitus,  any  more  than  in  t'^'  ''.''»' 
ftt  of  Cneear,  any  general  centre  of  administration,  or  any 


t'»«»ar,  lie  Bello  Callico,  vi.  J3  ;  above,  (  II.      The  ijea  of  Sybel  anil 

tlieni  tlinl  <Jiie«aT  detcribHii  an  earlier  foi-m  of  the  iualitutiiiu  ia  rejeottxl 

Waitz,  D.  V.G.  I.  38a-}84  ;  K.  Maurer,  Krit.  Ueberechau,  li.  418. 

Tac.  (icrm.  c.  1 3  :  '  Nee  rub<ir  inter  coiuite.'  aspici.' 

'  Tliia  »eem»  to  be  Kenible'a  view  ;  Saxonn,  i.  173  ;  '  it  is  clear  tliat  the 

iilt«  of  fre<<iium  ia  eiilirtjy  lo«t,'  being  replaced  by  that  uf  honour.      It  ia 

|r«ntircly  rcjeeteil  by  Waiti,  D.  V.  G.  i.  374,  and  K.  Maurer,  Krit.  Ueber- 

c.  iierm.  cc.  7,  10.  11 ;  Wait*,  D.  V.  O.  i.  175-279. 
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federal  bond  auioug  tiio  Heveral  tribes.  The  great  kindred  rucei: 
httd  common  reltgiouH  rites  and  sudctuarioR,  but  this  bond  of 
connexion  seems  to  hnve  involved  no  oommou  politioul,  military, 
or  admiuib'trativo  organiKutioii '.  EncL  nation  had  n  cunAtitution 
of  its  own.  In  some  there  vraa  a  king  with  kindred  nobility 
and  of  course  a  personal  cfunitulni,  the  patron  of  frovdmen  and 
serfs*.  But  the  king  wuh  by  no  meiins  vested  with  iiTesponsible 
or  unlimited  powers ^  He  w«8  elected  from  the  '  body  of 
the  nobles,  for  strictly  hereditary  succession  was  confined  to 
private  projwrty :  he  Imd  not  the  sole  command  in  war;  that 
was  engrossed  by  the  duces,  who  also  owed  their  position  to 
election,  determined  by  the  renown  they  Imd  already  earned, 
and  sustained  by  the  willing^  ol)edieuce  of  their  companions  in 
arms'.  He  might  take  a  leading  part  in  council,  but  others 
i|uaUfied  by  age,  nobility,  honour,  and  eloquence  had  a  not  in- 
ferior claim  to  be  heard''.  He  received  a  portion  of  the  finrs 
imposed  in  the  courts  of  justice,  but  he  did  not  appoint  the 
Judges'.  His  position  was  dignified  and  important,  us  im- 
personating the  unity  of  the  tribe  and  implying  a  dominion 
more  extensive  thiiii  that  held  by  the  otiii-r  nun-monarchical 
communities;  but  unless  he  were  personally  endovved  with  the 
gifts  or  reputation  of  a  military  leader,  it  could  lie  one  only  of 

'  T»c.  licmi.  c.  39  :  '  Vctu»ti».-iu)oi»  *e  uobiliMimos(|iie  SiieTnnim  Scm- 
iianej  luuinurant,  l*^ileii  antiquiUitia  rvli^one  tiruialur.  .Statu  tempore 
in  aylvaxu  auj^uriia  patrum  ct  |inHoa  rormiitmo  baoraiii  umnea  i.*ju3<leni 
aanguinu  popiili  lega^iimibiiK  coeunt,  oaeiKHjuc  publioe  hoinin«  celebrant 
liarbari  ritui:  liorreiicla  priumnlia.' 

'  Tac.  Genu.  cc.  7,  2j.  The  uuence  of  Gerinau  kiog^ip  waj  not  in  tlic 
wimuiand  of  tbo  hoi^t,  or  in  tlie  Icailership  of  a  comifatun^  or  in  the  union 
of  several  tribes  under  one  KCi'ptre,  or  in  an  autliorily  more  etlicieat  lli&n 
tlmt  of  the  priiice/jt ;  but  in  it«  huredilnry  character,  or  in  the  choice,  liy 
the  people,  of  a  ruler  from  a  diitinct  family  ;  Waitx,  I).  V.  O.  i.  309-318  ; 
K.  Maurer,  Krit.  Uelierachau,  ii.  419-413.  Thia  heruditory  character  it 
ahMilutvly  imKineiatenl  with  the  ^upp08itio^  that  royally  ori;;iuat«<l  in  the 
eomilniut :  and  ia  in  dibtiuct  cotilrtut  with  the  elective  (iriuciple  applied 
in  the  ca»e  of  the  princiiitt. 

'  Tac.  Germ.  c.  7  :   '  Kec  regibaa  infinita  aut  libera  poteata*.' 

*  *  Ducea  ex  virtiitc  Buinuiit  .  "'  ■' - '''■•'■.-•■''■"•:(  iinperio, 

Ni  prompt!,  ai  conspicui,  ai  ante  .  •  ;'    Tac*. 

Genu.  c.   7.     Woitu   however   1.  _  •    re|;alnr 

gcocral  for  the  nuiuarcliic  tribea ;   L>.  \'.  ii.  i.  533  m\. 

*  Tac.  Germ.  c.  1 1  ;  aee  below,  p.  30,  n.  1. 

*  '  Pan  nmlotae  regi  rel  civitati,  pan  ipai  qui  rlndloatar  vel  |>rr>pini|ula 
ejiu  cx^/n'tar:'  Tin;  Genu.  c.  ti. 
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simpir  honour.  There  was  no  such  relation  l)t(witi)  hiin  iiu<l 
the  prinrijKK^  as  there  whs  between  the  jtrincip'H  iiiiil  their 
eomi'te* ;  the  jirineipe.i  fouglit  not  for  hiui,  hut  for  victory,  «ud 
the  only  treaeou,  except  that  which  consisted  in  the  betruviil  of 
the  voliintiiry  tie,  was  that  which  was  comraittod  agniiiHt  tiie 
nation  '. 

We  may  uuderHtiiud  thiit  a  tribe  which  hud  adopted  nionArchy 
must  gmdually  have  niodifietl  these  conditions  ;  that  n  king 
strong  enough  to  uinintain  his  position  at  all,  must  hiive 
gathered  the  chiefsi  of  the  land  into  a  eomilatus  of  his  own.  Bui 
there  is  no  sign  as  yet  that  this  was  done :  nor  is  there  any 
indication  that  the  king  txercifed,  except  in  the  case  of 
auguries  \  any  such  sacerdotal  iuOuence  as  in  ancient  times 
might  Im.>  supposed  to  console  a  sovereign  whose  power  hore  no 
pro[>ortion  to  his  dignity.  But  it  ia  not  ea^y  to  argue  with 
certainty  from  the  wordt!  of  Tacitus,  that  those  tribes,  in  which 
the  power  and  pre-eminence  of  the  priiicijmi  were  of  so  great 
im|>ortance,  were  really  subject  to  kings  at  all. 

For  a  verj-  large  pro[)orti<in  of  the  tribes  dispensed  altogether  rimrantratt 
with  royalty  :  the  state  or  civila»*  was  a  sufficieut  centre,  and  tionSiui ' 
the  tie  of  nationality  a  sufficient   lionil  of  cohesion.     In  these  whether"' 
slill,  as  in  Caesar's  time,  the  princijien  chosen  in  the  national  or  nor ' 
cooacils  acted  independently  of  one  another  in  peace,  and  in  war 
•  •iieyed  the  leader  whose  valour  marked  him  out  for  election. 
I'lider  this  system  the  state  received  the  jjoition  of  the  mulcts 
wliich  in  the  monarchies  fell  to  the  king' :  there  is  no  evidence 

'  Nor  were  the  »oIn7«a  the  kiii^'ii  eomtlatut :  but  the  ((aestion  belong* 
lo  a  Ukter  iti^je.      Waitz,  D.  V.  G.  i.  ,^92  Eq. 

*  '  PrtHiiturcD  et  truurugna  srboribuH  aoipendunt,'  kc- ;  Tm.  Germ, 
e.  I}. 

*  T»o.  Genn.  c.  10 :  '  Preuoa  (sc.  eqim*  sacro  ciirru  nacenloa  nc  rex  vel 
(irincepi  civitatiii  couiitaolur,  biunitUBi|UC  ac  fremilna  obaerraut.' 

'  Tacitus  luec  the  word  ciritiu  tu  exproHs  lliti  tribe  iu  itn  conittitiitional  11.1- 
|Kci,  in  the  Germanin,  cc.  8,  10,  1 2,  13,  14,15,  19, 15,  jo,  41  ;  and  Aiinnlus, 
i  37.  Oriu  is  aLio  n»ed  in  the  tarae  H-Dse,  but  nut  (O  pa^ut,  which  alway.'i 
<ri'.ii:?>  a  piibdivimnn  ;  as  in  C'ausur,  de  Kellu  Gollico,  1.  i],  '  Oinniii  civitiM 
ll^Lclia  in  qiiattuor  im^tio  divisa  est.'  VVailz,  I).  V.  O.  i.  103.  .S<ihiii 
I  Kr.  K  G.  V.  |i|i,  18  ciirerully  wurks  uut  the  |>ii«itl<iu  tliut,  whireaH  the 
unity  <if  the  German  rnce  waa  one  of  Ijlood  and  reUirion  only,  thi*  trilial  or 
,1...  .„.,i„  ..vi,,i,i(jj  in  ^g  oouneiU  was  jwUtical,  and  that  >'f  tlm  jMigi  ur 
I  judicial  orgnniBatiun. 
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The  tiriMcifa  (liat  the  elcctiou  of  the  princijiea  wa«  influenced  by  the  heitxlitarj 
principle',  or  Ihnt  their  status  involved  any  of  tht-  honours  of 
royalty.  In  thf  inonnrchicnl  tril>cs  it  in  probable  timt  the  king 
may  have  gruduiiUy  ap])roprlated  the  powers  and  hououra  of  the 
princi/ifs,  but  in  the  nou-mouitrchical  ones  there  is  nothing  to 
show  Umt  \\u'  pritici],eii  were  more  than  the  elective  niaciMtrates 
of  free  and  kindred  communities. 

16,  Under  both  syftems  the  eentrul  power  was  wiehled  hy 
the  national  a8^elDblie8.  These  were  held  at  fixed  tiiuee, 
generally  at  the  new  or  fall  moon '.  There  was  no  distinction 
of  place  or  seat":  all  were  free,  all  appeared  in  arms.  tSilencc 
was  proclaimed  by  the  priests,  who  had  for  the  lime  the  power 
of  enforcing  it.  Then  the  debate  was  opened  by  some  one  who 
Ijad  a  personal  claim  to  be  heard,  the  king,  or  a  ]m'7ice}u(,  or  one 
whose  age,  nobility,  military  glory,  or  elo<juencc  entitled  him  to 
rise.  He  took  the  tone  of  persuasion,  never  that  of  command. 
OpjKisition  was  expressed  by  loud  ithouts  ;  assent  by  the  shaking 
of  sj)ears ;  enthusiastic  applause  by  the  cla»h  of  spear  and 
siiield. 

Of  matters  of  deliberution  the  more  important  were  transactinl 
iu  the  full  assembly,  at  which  all  the  freemen  were  entitled  to 
be  present.  But  the  business  was  canvasse^l  and  arranged  by 
the  princifiea  before  it  was  presented  for  national  determina- 
tion ;  ami  matters  of  less  import  and  ordinary  ruutine  were 
dispatched  in  (he  limited  gatherings  of  the  magistrates'.  Of  the 
greater  questions  were  those  of  war  and  peace,  although  these, 

*  Set)  iklniTe,  p.  33,  n.  I. 

'  Tac.  UiTtn.  c.  11:  'Coennt,  dM  quid  fortuitum  ut  nubiluin  incidit, 
oerlitt  tliebufi,  cum  aut  iuchoAtur  Iuni%  nut  impleiur,  .  .  .  Xlluil  kx  Uhetimir 
vitium  quix)  non  niinul  n«o  ut  j\i.isi  otnvpniuiit,  b<h1  et  ,iller  ct  tertiu*  Aim 

eimcUitione  wietin'i -'     "'liiur.      I't  turbft  plricuit  consiilunt  amukti. 

Silsntium  per  Mici-r  ^  tuin  et  cuenomli  ]u«  eit,  iuificntlur.     M<>x 

TKX  vel  prini-fp.H,  [ir  lujue,  proiit  tiiibiliUu,  pront  lieoux  l>ellr>nini, 

print  {aouniliu  cfl,  liudiuntur,  mictoriUite  sumleudi  luKgit  r|imni  jutien<ii 
IKilutate.  8i  displicuit  teiiteiitin,  fTrinitu  upemautur:  liu  pUuuit  fim- 
uipa<  cuncutiunt.     Hnuoratiistimum  iw-oiisu»  ttenus  ett  AnnU  lauitiic* 

'  I'lrtfilily  Ibcy  armngcil  theiiuclruj),  u  in  ttiu  boat,  in  kiiiilretl*.  WaiU, 
1>.  V.C.i.  349. 

'  Tac.  Oenn,  r.  11:  '  J^e  niiuorihiiii  rebua  priiicipr«  conaultant,  de  ma- 
jnrihus  omnes,  it*  l*inrn  ut  oa  quoi|Uc  quorum  (Mine*  plebem  arhitriiun  Ml 
MyoJ firinc/pot  jMrtrMctvntiir  (v.  I,  |iraatract«atur).' 
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Judicial  Astemhliet, 

ellicr  with  proposals  of  nlUancc  oud  elections  of  inagiBtruteg, 
frequently    discussed    in    the    convivial    meetings    which 
formed  part  of  the  regular  geesion  of  the  council '.     The  magix- 
tes  for  the  administration  of  justice  in  the  jiayi  and  vici  were 
lected  in  the  general  council.     It  also  actt'd,  in  its  sovt-reii^u 
CDpacity,  as  a  high  court  of  justice,  heard  conipkiutE  and  issued 
capital  sentences '. 

The  I'lcal  courts  of  justice  were  held  by  the  elected  princij)e-i 
in  tlie  larger  divisions  or  pwji,  and  in  the  villages  or  vici.  But 
icir  office  was  rather  lliat  of  president  of  the  court  than  of 
dge.  The  ]trineeji»  had,  in  the  jKtifua  at  least,  a  hundred 
\n  or  companions  to  whom  he  was  indebted  not  only  for 
lvio«  bat  for  authority  also':  douhtless  they  both  declared  the 
iw  and  weighed  the  evidence.  Capital  punishnieuts  were  not 
re  ;  hanging  was  the  reward  of  treason  and  desertion  :  the 
toward  and  the  abandoned  person  were  drowned  or  smothered 
under  hurdles :  other  offences  were  expiated  by  fines,  of  which 
le  portion  went  to  the  king  or  the  state,  the  rest  to  the  injured 
rjon  or  his  relations.  The  system  of  compensation  extended 
en  to  the  reconciliation  of  hereditary  quarrels :  homicide 
iself  might  be  atoned  for  by  a  fine  of  cattle :  the  whole  house 

De  recnnciliundia  iiiviceto  iniinicitiia  et  juii^eudiH  affiniUtibun  ot 
adii  priocipibus,  tie  p»i;c  deoiqiie  kc  bello,  plcrumqiie  in  con- 
'firiia  ooDiiult«nt ;'  T»c.  Gc-mi.  c.  u.  Whether  the  custom  of  driukin){  ihe 
fines  fur  nonsttendance,  wliicli  was  n  tinie-bonoureil  practice  in  tlielieniuui 
nuuk-ooorte  iG,  L.  vun  Maurer,  Markvoverfiu'g.  p.  175;,  au<)  utill  prevaiU 
m  Eltflaikl  in  rural  olulu*,  can  be  traotil  to  tliiti  luu^e,  need  nut  be  t\\A- 
iiiMa£  It  certaiul;  seeina  that  the  ninnorial  courts  ttill  support  their 
exifUrace  by  dinner  after  buninesa :  and  so  in  the  time  of  Atheletau  the 
'  bjtt-frUing,'  '  impletio  vasorum,'  wat  an  important  part  of  the  proeeedinjjH 
of  the  locftl  gatheriu^n.  The  vexed  question  of  leot  alft  anvl  church  ulei 
and  the  functions  of  the  alc-taater  onnect  themselvet  with  the  primitive 
finciioe :  and  so  also  the  |Tuild«.  See  LI.  Hen.  I.  c.  81  ;  andCliap.  xi.,  below. 
•  Tac.  Germ.  c.  J  J  :  '  Licet  apud  concilium  accunnrc  quoque  et  di»crinien 
CBftitis  intendere.  Dinlinctio  (menariim  ex  delii-to.  Proditores  et  tranji- 
filgu  arbortbua  Bunjiendunt ;  i^uaviw  et  itubelleii  et  corjKiro  infauieH  cat-no 
•o  palude  injcota  insupor  crate  mtrjuut.  Diversitasaupplicii  illuc  re«picit, 
ujuaiii  -icelera  oatendi  oporteat  dum  puniuntur,  flagitia  abscond!.  Sod 
e\ii>rilii!>i  d>-!icti«  pro  modo  [iwna,  equorum  pecorumque  numero  oon- 
Tirti  .  Para  mulctne  rcj-i  vel  civitati.  para  ipsi  qui  vindlcatur 

Ttl  [.'  im  exmilvilur.'     See  Sohm,  Fr.  K.  O.  V.  p.  5. 

'  Lucrum iir  ai  ii»dem  conciliis  et  principes,  qui  jura  Jier  pnjjrm  vioo«|ue 
lilrint.     Centeni  aiu(,Mili»  ex  plebe  coinitea  ounailium  elmul  et  auotoritaa 
Toe.  Germ  c.  i^. 
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of  tlie  Bliiiii  iiitiii  joined  in  ncccpting  it  nx  an  indemnity,  and  lli« 
brcadi  of  tJie  jmblic  j)enc*  was  huitled  by  li  fixed  share '. 

17.  Ill  war  the  compulsory  maintenance  of  discipline  wiis 
leinp<'i<'(l  urently  by  the  spirit  of  the  comiUitut.  Tlie  lea<kT  of 
the  host  was  tlie  clioseu  champion;  not  necessarily  tlie  king  or 
the  local  inagiBtmte,  but  the  ditx  whoso  prowess  had  earned  the 
confidence  of  the  nation,  mid  who  as  prineepa  wan  followed  by 
the  largest  train  of  companioim'.  From  ench  jm^m  n  haiiflred 
chauipiona  were  sent  to  tlio  host',  just  as  the  hundred  assessors 
wciM  furniphed  to  the  court  of  justice.  Well-trained  infantry 
were  thus  supplied  ;  they  took  the  van  m  buttle  and  were  sup- 
ported by  or  mingled  with  the  cavalrj".  The  chief  burden  fell  on 
the  duces',  who  had  to  set  an  example  rather  than  to  enforce 
command,  ami  on  the  j-rincijifii  with  their  inoiuited  cimtiUn, 
The  maintenance  of  discipline  in  the  field  as  in  the  council  was 
left  in  great  measure  to  the  priests  ° ;  they  took  the  niigiirics 
and  gave  the  sitinal  for  onset,  they  alone  had  jiower  to  visit 
with  legal  iiuuishmeut,  to  bind  or  to  beat.  Otherwise  the 
cohesion  and  order  of  battle  was  kept  nji  by  the  voluntary 
regularity  of  llm  aruied  freemen,  who  urrungcd  themselves,  when 
not  otherwise  tied,  in  families  and  aflinities*.  Three  principles 
at  It-ast  seeiu  to  be  at  wmk  in  this  system ;  the  national  force 
consisting  of  the  diix  and  choi>en  centuries  of  infantry;  the 
professional  warriors  witii  their  trains  of  disciples,  the  priueipf* 
fighting  fur  victory,  and  the  comiUs  for  their  prine€j>»  ;  and  the 

'  The  piu«uig;i-t  that  iUiiBtiitte  this  ore  of  great  iiiip<irt*nce  on  thn  whole 
siiltjert  ol'  Ui'i-iiiHii  criiuiiia)  Jaw;  tJie  ^t^'l,  tlie  tvrrifild^  the  it  it  it  i  lh« 
AouMiu,  the  I'liiiln/i,  ami  ihif /nulun :  Ihc  chnmcter  of  the  peace,  tli'.-  idcn 
of  the  right  of  privnlc  wiir,  the  Do-callmt  feluln-rrrht,  imit  tbo  )H>aitinn  of 
the  king  a»  (■imrdiaii  of  t)iu  ]>cacc,  and  of  the  kiiniretl  •»  sharoni  in  the  feud. 
Tut.  tierm.  cc.  J  J.  Ji,  21.  Waiu.  1).  V.  C.  i.  41H-45J  ;  K.  Maurer,  Krit. 
I'ebcrschAii,  iii.  16-36;  Sohiu,  Kr.  K.  V.  li.  pp.  joj.'loS. 

•  '  Ip»a  litcrimique  faiim  !«  lU  pniHi|.'Htil ;'  T»c.  Oenn.  0.  I.V 

*  lliid.   c.    6:  'In  iinivenoim   iLeHlinuuili   plus  penes    peditem  roliorU; 

tonne  nilxti  pmeliiintiir,   •u.i.,  .f  .     1. ni.  m..  ,i.l  •trem  pugnani  vcIihH' 

tate  ]ieditiim  qiion  ex  "ini'  m  l.icaut,     Delinitiir 

ot    iiiimcnii :    crntcni    c:  : 'c   ilwuiu  intar  »w>* 

voeantur,  ct  qtiinl  priino  ntimtt  ui.  t'uii  jiiui  iionivii  rl  honor  e«l,* 

'  '  8i  proinpti,  td  ooiiiipietil,  ti  aiit<>  ncit^tn  n^'sut ;'  Ibid,  o  7. 
■  Iliid.  <■,  7. 

'  '  Nou  cwua  o«c  fortuita  eonglobatio  Innuam  aut  cunouiu  Etcil,  awl 
fwuiliae  et  praptui|ult«(ca ;'  fbid.  u.  7. 


mnaa  of  the  freemen  arranged  in  fftiuilies  figliting  for  their 
homeBtendij  and  heartlis.  It  i«  to  the  influence  of  the  lust 
Maociation,  according  to  TaeitQs,  that  the  host  owes  its  strongest 
impulse  and  the  confidence  of  earneBt  vidonr,  wlielher  the  iin- 
mediiite  excitement  l>e  the  riviilrv  of  jculous  neighbours  or  the 
urgency  of  common  Lntcreata.  The  host  is  thus  the  whole  nation 
in  arm^. 

1 6.  And  the  nation  in  its  territorial  aspect  is  not  nltogetlier  Pmnnai 
unlike  the  host  in  permanent  eucampmont.  The  paijtu  and  (Lmu- 
nfiru4i  art'  the  divisions  rather  of  the  people  than  of  the  land,  '*"*""""    j 

ad  may  l>e  reasonably  guj)posed  to  have  been  marked  out  with 

refi-Tence  to  the  numerical  arrangement  of  the  host,  and  in  that 

trict  adherence   to  definite    numbers   wliich  appeara   so  con- 

iitly  in  new  or  loosely  scttk-d  communities,  whether  civilised 
or  not..     The  hundred  wairiors  and  the  hundred  judges  of  the 

/iM,  may  on  this  supposition  represent  the  hundred  free- 
'Jies  to  whicii  the/ia^u*  was  originally  allotted,  that  primitive 
iusiittition  of  the  hundred  which  appears  in  every  branch  of 
the  Germanic  race  in  its  earliest  historical  form ;  not  yet  a 
definite  geographical  division,  but  n  social  and  political  one'. 
The  nci  may  be  subdivisiona  in  equal  proportions,  both  of  the 
personalities  and  of  the  tcrritoiial  allotment  of  the  hundred : 
and  their  sulxlivision  by  re-allotmeiit  may  have  been  equally 
symmetricaL  But  it  would  be  wrong  to  state  this  as  more 
than  a  tlieory. 

19.  With  very  few  exc-eptions,  by  way  of  inference,  this 
description  is  a  mere  abstract  and  ]>araphra6e  of  the  language 
of  the  Germania.  Tin-  general  features  of  it  are  clear  if  not 
minute.  It  will  probably  always  be  a  favourite  exercise  for 
l«vmed  ingenuity  to  attempt  to  trace  distinct  reference  to  the 

■  WTutx,  D.  V-  G.  i.  iiS,  understands  tho  hundred  companioni  of  the 

f.r./.f....  ill  JL'ilginent  to  be  the  fully  qunlificd  members  of  the  community  ; 

■  i«iii  !■  to  be  laid  on  the  number,  as  Tacitus  hiuuelf  wmtui  u». 

I .  . .  1  Ihen  »  full  hundred-court,  and  not  a  mere  council  of  MMiaors, 

ta  t«ciiu«  tuppiMed.     PethmannHdllweg   takes   the   name   view    iCivil- 

Eorw,  iv.  lOiV     The  older  view,  regardint;  tliem  as  a  committee  of  the 
eaion,  It  on  the  whole  le^a  likely.     The  principle  that  in  these  courts  all 
[  KatorK  are  judges  is  very  ancient.     See  also  Waiti,  P.  \.  G.  i.  358  ; 
Ian,  Fr.  n.  V.  G.  pp.  6,  7.  ' 
—>*    I.  D 
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later  institutions  of  the  race :  and  it  is  quite  lawful  to  work 
hack,  through  ob^^ous  generalisations  and  comparisons  with  the 
early  phenomena  of  society  in  other  nations,  to  the  primitive 
civilisation  of  the  Aryan  or  the  Indo-Germiiiiic  fiunily.  It 
would  bo  foreign  to  our  present  purpose  to  attempt  the  latter 
task :  and  the  former  can  only  be  partially  undertaken  in  a 
work,  the  object  of  which  is  historical  rather  ihaii  jiliilosophical. 
But  the  words  of  Tacitus  require  interpretation,  und  the  unity 
of  his  sketch  demands,  for  intelligeivt  comprehension,  some 
reference  to  the  early  principles  of  social  development. 
No ]irino))ii«  Among  the  firet  truths  which  the  historical  student,  or 
indeed  any  scientific  scholar,  lenms  to  recognise,  this  is  perhaps 
the  most  important,  that  no  theory  or  principle  works  in 
isolation.  The  most  logical  conclusions  from  the  tmcst 
principle  are  practically  false,  unless  in  drawing  them  allow- 
ance is  made  for  the  con  liter- working  of  other  ])rincipie8  equally 
true  in  theory,  and  fqiuilly  dqieiuleiit  lor  practical  truth  on 
co-ordination  with  the  first.  No  natuml  law  is  by  itself  sufficient 
to  account  for  all  the  plienomt'iia  which  on  the  most  restricted 
WW  range  themselves  within  its  spht're.  And  with  respect  to 
primitive  society,  this  is  especially  noteworthy.  The  patriarchal 
theory,  as  it  is  called,  will  certainly  not  account  for  any  great 
proportion  of  tlie  jihonomciia  of  the  social  system  under  any  of 
its  phases :  yet  there  are  in  the  Germaiiia  some  traces  of  the 
idea  on  which  it  is  based ;  the  union  for  some  jmrposes  of 
sacerdotal  with  royal  functions',  and  the  vast  and  permuneiit 
importance  of  the  family  tie'.  Of  the  four  chief  forms  of 
political  life,  which  in  their  earlier  stages  are  compatible  with 
the  existence  of  a  people  in  the  pastoral,  the  hunting,  and  the 
predatory  stages  of  its  development,  the  most  complex,  that  of 
the  city,  is  expi-essly  excluded  by  the  words  of  Tacitus ;  the 
Germans  had  no  cities',  no  fortified  places  of  resort  or  refuge; 

'  T»c  (^'rni.  c.  lo;  ubove,  p.  39,  n.  3. 

'  Id  reUtion  to  thu  boat,  Toe.  Germ.  c.  7 ;  to  feuds,  c.  }T  ;  lo  inherit- 
ftfioe,  c.  30 ;  the  relationfl  witno>fl  tlie  punieliiiient  of  tliu  unfaithful  wife, 
c.  19  ;  marrUgea  with  alien  untitmii  are  nnusnal,  c.  4.     Wniti,  U.  V.  U. 

»•  5.1i?<>.  _ 

They  te£»rded  them  ni  'uiuniincnta  lervitii; '  Tsc. 
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port«d  idea  of  the  claeaicsl  inunicijiriiity '.  The  lordship, — that  ttcrl^Iu." 
•ijgiutsi-niHnorial  bystem,  in  which  the  lord  of  the  huid  lives  °  "* 
oiijL'  his  free  tenants  and  cultivates  his  proper  ileiiiei^ne  by 
serfe  or  hired  labourers,  pcssessiug  the  original  title  to  the 
whole,  %vtt«te  as  well  as  cuhiviitfd,  witii  jurisdiction  over  and 
right  to  service  from  all  whu  dwell  within  the  lioiuidiirie8, — is 
only  in  very  few  ]>articiilurB  recoucilealile  with  the  sketch  uf 
Tiiritws,  The  village  system  in  which,  the  tie  of  community  of  The  village.^ 
land  not  necessarily  existing,  the  freer  and  simpler  institutiuu 
of  a  comnion  machineiy  for  the  i)re)<ervutiou  of  peace,  the 
^ministriition  of  juiitice,  and  the  fulKlment  of  public  duties 
part  of  a  wider  organinatiou,  is  the  tlirect  and  primary 
bond,  does  fall  in  more  eaxily  with  the  general  toiiour  of 
the  det-cription,  The  viei  or  villages  exi^t  and  luive  justice 
•dmiiiisivred  by  Uie  prineifiea.  But  further  references,  irre- 
>p€>ctive  (if  the  que»tion  of  the  laud,  are  scanty  and  oj)cn  to 
moch  di»cu«tiion.  The  idea  of  the  )Iark  System,  as  it  is  Ths  Muk. 
oftUed,  according  to  which  the  body  of  kindretl  freemen, 
scattered  over  a  considerable  area  and  cultivating  their  lands 
iu  common,  use  a  domestic  constitution  l>ased  entirely  or 
priiuarily  on  the  community  of  tenure  and  cultivatiou,  i«  an 
cfjiecially  inviting  one,  and  fnrniFhes  a  basis  ou  which  a  large 
propoition  of  the  institutions  of  later  constitutional  life  may 
theoretically  be  LmpoEed.  And  there  are  nations  in  which  such 
•  »y*tera  has  ever  been  the  nile,  although  they  are  not  those 
whose  progress  has  made  a  part  of  the  world's  history',  whilst 
the  Ten'  fact  of  their  permanent  insignificance  may  be  regarded 
ana  positive  refutation  of  the  claim  of  their  Mstem  to  inrUide 
•11  the  germs  of  greater  and  mure  active  free  institutions.  JUit 
this  system,  in  its  bare  simplicity,  is  scarcely  consistent  with 

'  S«  tliin  worked  out  by  G.  L.  von  Maiircr,  SliiJtcverf»8«g.  i.  I,H4  »n. : 
ks  rei»rU  llie  iden  of  KuniMi  tnuDicipalily,  of  the  iiiBnonul  •)Ht«m,  of  tliu 
f<w<*«iii,  or  of  llie  guild,  as  the  origin  of  city  life  among  llieOenuMW, 
1  it  to  the  ifiiH: 

lua  to  India.  Sir  H.  S.  Maiiie'n  Lecture*  ou 
n,  i8;i  ;  and  on  the  jVir,  or  UiixniMi  Villii((-» 
, .    :....vr..-i.^...  '..  ..Uace,  Kuiwia,  c.  viii.  (ip.  I7y  m. 
I)  2 
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tlie  giMieral  sketch  of  liie  G(?i-niauin,  aiul  totally  tiifiiifKciont  as  i 
key  to  tlie  whole.     The  (Sermnn  cniuniiinitie.s,  although  thcj 
hold  tlaMi'  land  iu  common,  aru  scarcely  described  in  thottnof  ua 
Hgriculliiral    ])eoplc :    while  the  innrk   system    is    wholly   and 
futin-ly  nil  agi'icultural  one,  and  must,  if  it  had  existed  iu  it 
integrity  in  Tucitiis's  time,  have  impressed  il«  lending  featur 
more  distinctly  ujjon  his  memory.     Nor  can  a  mixture  of  lh€ 
KysfeiUK   of  the   lordship,   the   village   and    the   mark,   claim   » 
greater  probability ;  we  have  no  one  of  the  throe  in  its  com- 
pleteness and  cannot  be  warranted  in  supposing  the  eo-exiBtenc<)^| 
of  all.  ^ 

TiiB  .iotch  It  is  only  by  viewing  the  description  of  the  Roman  historian 
>viiuiii>  ih«  B8  referring  to  a  stage  and  state  of  society  in  which  the  causes 
i'ipi<«i,f  later  are  at  work  which  at  different  periods  and  in  different  regions 
develop  all  the  three,  that  any  a])pi"oach  can  be  safely  luaile 
townrdii  bringing  it  into  relation  with  the  facts  of  hi^itorical 
tiociology.  We  have  not  the  mark  system,  but  we  have  the 
principle  of  common  tenure  and  cultivation,  on  which,  in  India, 
the  native  village  cominuiiities  still  maintain  a  primitive  prnc' 
tice  much  older  probably  than  the  Oermania,  and  of  which  ve 
distinct  vettiges  exist  still  iu  our  own  countrj',  in  Switzerland, 
and  iu  Gerniany '.  Wc  have  not  the  village  system  in  its 
integrity,  but  we  have  the  villages  themselves,  their  reUtion 
to  the  jXKji,  and  through  them  to  the  cin'os,  and  the  fact  that 
they  were  centres  or  subdivisions  for  the  administration  of 
jusli(>e.  We  have  not  the  manor,  but  we  have  tlie  noblemou,, 
we  have  the  warlike  magistrate  with  his  attendant  eomii 
whose  services  he  must  find  some  way  of  rewarding,  am 
whotfe  energies  he  must  even  in  peace  find  some  way  of  em-^ 
ploying.  The  rich  man  too  has  his  gr>»«t  house  and  court, 
and  his  family  of  slaves  or  dependents,  wlm  may  lie  only  less 
than    free    iu    that    tliey    cultivate    tlie    land    that    belongs   t 
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'  S«o  t)fr1owr,  pp,  }.l-58.     It   uppoitn  rajili  to  make  lli 
ptiri!  oiiil  tiiniilf,  tliv  l>ii>i«  <if  (icrumnie  snuii-ty.     N»  dmn 
iinl   4iiilv   villngrf,    but    hiinilruiln,    nmt    fI'H    i-r.>.r    i.r 
<ioiniUMii    liiudo,  tnit   it  fl4>rH  iwit    follow 
rolntiona  wrre  liiw<e<t  upon  it;    nml  tlie  i    _ 
J«  jit  praimi  decidedly  Agsiiut  tlio  theory. 
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iuio(her.  We  dtiie  not  say  that  we  Lave  a  j>erfrcl  Hlndial 
system,  although  tlie  land,  so  fur  aa  it  may  be  helil  in  severalty, 
ii»  held  slodially:  we  cannot  say  that  we  hare  feudality,  for  the 
tie  between  the  lord  and  his  depeudent  is  distinctly  not  one  of 
which  land  is  eitlier  the  exponent  or  the  uatciial  basis. 

But  we  have  germs  and  traces  of  all.  The  militan'  princept 
but  to  conquer  and  colonise  a  new  territory,  and  reward  his 
bllowers  on  a  plan  that  will  keep  them  faitliful  us  well  us  I'ri'e, 
and  feudalism  springs  into  existence.  The  members  of  the 
village  society  have  but  to  commute  ^thcir  fluctuating  .shares 
in  the  annual  redistribution  of  laud  for  a  fixed  allotment  with 
definite  duties  incumbent  upon  them  as  indei)endent  owueri--,  and 
we  have  the  alodial  system  of  village  life ;  let  the  warriors  of 
the  tril*  sink  their  predatory  ardour  in  the  fulfilment  of  im- 
mediate duties,  cultivate  tlieir  land  and  live  on  tho  pnxluce  of 
it,  and  tliey  will  probably  fall  back  iiito  the  simplicity  of  the 
primitive  mark  life,  out  of  which  they  emerged,  and  into  which 
their  descendants,  in  many  cases,  when  civilised  and  innnniiised 
by  the  arts  of  peace,  chose,  in  the  prospect  of  freedom  and  arcial 
independence,  t-o  return. 

If  the  free  village  organisation  seems  to  recommend  itself  as 
the  most  a<lequate  explanation  of  tbe  facts  recorded,  it  must  bo 
remembered  that  its  plausilnlity  depends  on  its  obscurity  and  in- 
Jefiniteuess.  It  may  contain  or  it  may  exclude  tlie  principle  of 
common  tenure  and  cultivation  ;  it  may  include  or  exclude  liie 
ofttatea  of  the  rich  men  and  their  slaves,  the  halLs  ui  the  iirincipes 
and  their  companions.  We  can  affirm  little  more  than  tliat  tho 
rinu  was  a  community  of  common  cultivators ;  a  centre  or  a 
niUlivision  of  the  jxiyujt  for  the  purposes  of  (Kilice  or  judicature. 
Oji  the  analogy  of  the  pagus  we  may  infer  that  it  furiiis<lied  in 
it«  eldei-a  a  body  of  asbcssors  to  as.iist  the  j>rincij>»  on  the  beiicli 
of  justice,  and  in  its  young  men  a  contingent  towards  tiie  chosen 
cenliirie>  of  the  ho(.t.  All  Iteyond  tliis  b  theory,  or  derived  from 
interpretation  by  later  facts. 

The  looseness  and  unjointed  character  of  the  upper  organisa- 
tion is  by  itself  suflicicnt  to  prevent  us  from  accepting  a  sym- 
niitrlcal  Uieory.     If  the  villages  and  the  jtaiji  are  arranged  on 
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Ti«  tiiroo      one  principle,  tlie  sui>rcnit;  authority  seems  to  he  cxen^isud  al 
of  kinlitrd,     Ic'iist  on  throe.   The  kinfr  in  the  niounrcliic  statei  does  little  mor 
uid  inmiiui  thfin  represent  the  unity  oi   race ;  ho  bus  u  primncy  ol   uunout 
"""**"      but  not  of  power ;  he  reigns  but  does  not  govern.     The  nation 
council  under  the  elective  jtrincijieii  is  sovereigji  in  jx»ace,  but  il 
war  its  powers  are  vested  in  the  dux ;  and  yut  the  authority  > 
the  dux  over  his  eomiUs  does  not  rest  on  the  election  of  thd 
nation,  but  on  the  personal  tie  by  which  they  are  bound  to  him.' 
Just  80  in  each  subordinate  jMirtiou  of  the   fabric,  the   three 
principles  of  the  kindred,   the  community,  and   the   persona 
influence,  complement  and  complicate  each  other's  action.     Thd 
lower  organisatiouK  are  more  coherent  tluin  the  U|ip<-r,  lx<cau84J 
it  is  more  possible  for  them  to  exist  uiunixed,  or  iu  persoiu 
union  :  the  kindred  may  be  the  comnnmity,  and  the  p-rsonal  and 
oflicial  influence  of  the  wise  uian  or  champion  amy  be  united  iu 
the  chief  of  the  family  settlement.     But  even  here  the  cohesive 
force  way  h*;  exaggerated.  i 

It  is  no  part  of  our  ta.sk  to  attempt  here  the  liigher  |>oint 
view  and  the  bioadcr  generalisations  of  the  philosii])hio  analyst 
It  is  a  tempting  scheme  which  invites  us  to  distinguish  clearlj 
the  organic  functions  of  the  race,  the  state  and  the  canton, — tht 
mnifuis,  tlie  jxijrufu^  or  etciUis  and  the  j>ayu«, — the  atamm,  tht 
vciUt  an<I  the  hurulertiehaft. ' ;  to  recognise  the  cunnnon  religiou^ 
rites  as  the  fole  bond  of  union  in  the  first,  the  assembly  of  th« 
host  as  the  sole  exjiression  of  political  uuity  in  the  second,  and 
tlie  judicial  assembly  of  the  hundred  as  the  proper  function  uf 
the  third  of  these  assocuitions.  And  it  is  |>erhupH  a  needless 
caution  that  withholds  its  assent  from  a  theory  which  only  &ill 
to  produce  conviction  because  it  is  too  sharply  detino<l  and 
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Byrometrical.  In  the  nuin  Buch  a  theoi-y  i&  true,  iilthough  it 
cuniiot  be  applied  confidently  or  uiiiver»filly  in  minute  porticulurs. 
Ever)' tribe  and  every  group  Laa  its  own  history;  the  migratitig 
])opulut  may  retain  only  its  religrious  unity,  and  the  gi"owing 
fiaijujs  may  become  a  eiritas.  So  tin-  I'uiiflious  of  tlie  host  mid 
of  justice  may  be  united  in  one  nsHembly,  or  by  a  reverse  proceas 
the  village  may  acquire  jwwerH  of  militarj'  and  judicial  ad- 
miiiistrutiou.  Some  such  cluinges  and  developments  will  show 
themselves  as  we  proceed. 

The  conclusion  tliat  such  a  survey  suggests,  especiallv  with  a  n<iiwnt]< 
view  to  later  history,  ia  this :  A  great  family  of  tribes  whoKe 
institutions  are  ull  in  conmion,  and  their  bonds  of  political 
cohesion  so  ujitrustworthy,  are  singularly  capable  of  entering 
into  new  combinations ;  singularly  liable  to  be  united  and 
disBolvcd  in  short-lived  confederations,  and  to  reappear  uuder 
new  names,  uo  long  as  they  are  without  a  great  leader.  Yet  in 
that  very  community  of  institutions  and  languages,  in  the  tinn- 
ncEB  of  the  common  bu^is,  and  the  strength  of  the  lower  organi- 
sation, if  a  leader  can  be  found  to  impress  on  them  the  need  of 
unity,  and  to  consolidate  the  higher  umchinery  of  political 
action  into  a  national  constitution,  instead  of  smull  aggregations 
iuid  tumultuary  a«sociations,  they  {xjssess  a  basis  and  a  spring  of 
life,  from  and  by  which  they  may  rise  into  a  great  homogeneous 
people,  !>yminetrically  organised  and  united,  progressive  and 
thoroughly  patriotic. 
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^0.  ApfiearkDce  of  the  Fmnlu  nnd  8»xoiu. — 21.  The  Ai>gle«  and  Jatoa. 
— 22.  Snxuna  iii  Germany  iw  d«cribed  by  Bede,  Nith»rd,  Rudolfj  uid 
Hocbald ;  &iid  noticed  in  the  C'ttpilularitw. — 28.  Notices  of  the  .\nglea  in 
G«nuauy. — 24.  The  uuirk  ayptem  and  conimon  hiubandry. — 25,  Eurly 
syalem  Uluotrated  by  Die  .Salinn  law.  — 2t>.   Further  iUastratioiu. 

20.  For  neai-ly  two  hundred  years  after  the  age  of  Tucitua 
very  little  is  known  of  the  internal  history  of  the  Oernmn  tribes, 
and  nothing  new  of  their  political  institutions.  From  the 
facility  with  which  the  latter,  when  they  reajijieur,  may  be  made 
to  harinouise  with  the  account  of  the  great  liistoriau,  it  ia 
almost  necessarily  inferred  that  tliey  had  continued  without 
change  ;  nor  is  there  any  occatiiou  to  presume  a  development  in 
the  direction  of  civilisation.  The  Germans  of  Caesar'B  time 
were  very  fur  from  Wing  savages,  liut  those  of  tlie  fourth  century 
were  atill  a  very  long  way  from  the  conditions  of  modern  society. 
How  very  long  the  institutioua  of  a  half-civilised  imtion  way 
remain  stationary  wo  have  both  in  the  East  and  in  the  West 
very  itliuuilaut  evidence. 

During  these  centuries,  at  various  periods,  the  Roman  empire 
was  alarmed  and  ithaken  by  the  appearance  on  her  bordt-rs  of 
nations  great  in  maBs  and  strength,  as  their  j>rodecessors  had 
been,  but  bearing  new  names.  In  t))0  reign  of  C'aracalla  Rome 
first  heai-d  of  the  Ootlui  and  Alemanni';  a  little  more  than 
half  a  century  latvr  tliu  Fninks  apfiear ;  and  about  the  same  time 

'  AeL  Sparliaua*,  tVuiuiiJU,  c.  lo:  Zaiua,  Die  I)eut«oh«u  mid  die  Nautt. 
tanrULniiue,  pp.  304,  401. 


I 


Nev  Kumfx. 


41 


the  Saxons,  who  Imd  been  named  and  placed  geofrraphicully  Iiv 
Ptolemy,  make  their  first  uiark  in  iiistory.  They  are  Ibund  em- 
ployed in  naval  and  piratical  expeditions  on  the  coasts  ol'  (Jaul 
in  A.D.  287  '. 

Whatever  degree  of  antiquity  we  may  be  inclijie<l  to  ascrilie 
to  the  names  of  llieFe  nations,  and  there  ia  no  need  to  put  a 
precise  limit  to  it,  it  can  scarcely  be  sujiposed  that  they  sprang 
fi-oui  tusiguiiicance  and  obscurity  to  strength  and  [lower  in  a 
moment.  It  is  far  more  probable  that  under  the  names  of 
Fniuk  and  Saxon  in  the  foui'th  century  liad  been  sunk  the 
many  better-known  earlier  luimea  of  tribes  who  occupietl  tlie 
same  seats;  as  the  Signmhri.  the  Salii  und  the  Uhii  were  all  now 
known  aa  Franks',  so  the  Cherusci,  the  Marsi,  the  Dulgibini, 
and  the  C'hauci '  may  have  been  comprehended  under  the  name 
of  Saxons.  The  untious  of  the  GeiTnunia  hod  no  common  name 
recoguised  by  themselves,  and  were  content,  when,  ages  after, 
they  had  realised  their  utiity  of  tougue  and  descent,  to  spenk 
of  their  language  simply  as  the  Lingua  TheutLscu.  the  language 
of  the  people  *  (theod).  The  general  name  by  which  the  Romans 
knew  them  was  one  which  they  had  received  from  their  Gallic 
neighbours.  Much  of  the  minute  and  ub.scure  nonienolaturc  of 
the  early  geographers  had  pi-obably  a  similar  origin.  Tlie  free- 
men of  the  gentea  and  cognationts  might  not  care  much  about 
Uie  eolWtivc  uiune  with  which  perhaps  a  casual  combinatiun 
Hoder  some  great  warrior  had  temijorarily  endowetl  them.  So 
long  as  they  retained  amongst  themselves  their  family  or  gentile 
nunes,  it  mattered  little  whether  the  foreigners  called  them 
Ingaevonea ''  or  Cherusci,  Germans  or  Saxons.     It  is  possible 

■  Eutropiui,  ix.  13;  Zeun,  p.  381  ;  Grimm,  Geaoh.  der  D.  Spr.  p.  635. 

'  Grimsu,  GmcIi.  der  Duutacbeii  Spr.  ji|i.  .sio  aq. ;  Zeuas,  pp.  310,  319. 

'  Grimm,  Oeflch.  der  Deutttcbua  Spr.  pp.  614,  634. 

•  Wlience  the  name  '  Deiitscli.'  Zeiim  deriven  it  rather  from  tlie  ruot 
"f  '  Jeutrn ,' to  explain,  »o  tbnt  theolitc  ahould  inc-oii  '  Hgiiiticant.'  Hut 
the  root  of  lht<Hi  aud  ileulcH  i>  tlie  HHiiie.  See  Max  MttUer,  Lecturra  nn 
the  Seieuee  of  Lanj^nige,  ii.  J30  ;  Criiiitn,  Gencli.  der  Deut»cben  Spr. 
p.  ;^  ;  Wikitz,  D.  V.  O.  i.  30.  AU  decide  agaiiut  the  connexion  wiUi  Uie 
Trvtonta.    The  word,  m  applied  to  language,  occun  first  A.  n.  786. 

'  Grimm's  identification  of  the  Ingaevone*  with  the  Saxons,  of  the  Iicae- 
loiuii  with  the  Fmnks,  and  of  thi-  Uenninonea  with  thoTliurinpauf  ii  con- 
tcuieot:  Href,  to  hi«  ediliou  of  theGeriiiuiia,  p.iv  ;  Geaoh.  d«r  Dcutsi-hen 
V  pj'-  SiJ,  8^9,  830,  832  ;  Waitx,  IJ.V.  G.  i.  1 1,  i  a  ;  Max  MuUer,  Lccluroi 
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that  l!ie  sudden  prominence  of  new  names  sometiiucs  signifiedj 

the  acquisition  of  douiinion  by  a  ritiing  tribe;   that  tiM  lat«r| 

career  of  the  Fruiiks  inny  be  but  the  fulfiliiieut  of  n  destiny  thai| 

had  Ijeguii  to  work  centuries  eai'lier ;   it  is  not  impossible  that 

confederation  of  free  and  neighbour  tribes  luuy  have  beconia 

known  to    the   worhl  by   n  collective   name  which  they  were^ 

scarcely  conscious  of  bearing':  nor  is  it  unlikely  that  in  some 

cases  the  collective  name  itself  testifies  to  a  series  of  rapid 

linuortanm    subjugations  and  annexations.     But,  however  this  may  be,  thai 

(xiiioctive      I)euriug  of  the  common  name  was  iu  itself  a  long  stei*  towar " 

political  unity:  tlie  Saxon  communities  might  have  uoyearuiU){] 

towards  it  themselves,  but  when  they  found  that  their  neigh- 

Ixjurs    treated    them    as    one,    they    would    find    it    gradually 

necessary  to  net  as  one.     It  is  needless  for  iis  to  attempt  uuw 

to  generalise  on  the  widely  varying  causes   that   led   to  tliis^J 

constitution  of  the  later  nationalities.     Some  liad  originated  ia^| 

the  necessity  of  defence  against  Home,  some  iu  the  tempting 

pi'os[)ect  of  rich  booty ;    the  later  ones  perhaps  m  the  turmoil 

wliich  accomiianied  the  great  upheaval  in  Central  Aaia  that  first 

Tiioy  are  nr.t  threw  the  Ooths  upon  the  empire.     It  is  safer  to  ascribe  themi 

fnmdui       in  general  to  some  such  external  cause  than  to  supjxtsc  thewi 

foaaniUau.     to  have  proceeded  from,  or  even  to  have  evinc«d,  a  tendencjrJ 

'towards  political  union.     The  very  causes  which  made  combina-j 

I  tion  easy  would  seem  to  preclude  the  possibility  of  any  con-j 

■Ttw  Saxuui.^  Bcious  active  tendeucy  towards  it.     'Wbilat  the  uatioiis  uu  tli 

Lower   Rhine  were  all   Ijecoming   Franks,   tliose    between    the] 

■Khine  and  tbe  Elbe  wei*e  becoming  Saxons;  the  name  implied  I 

•8  yet  no  common  orgauiaatiou,  at  the  must  only  an  oucasionalJ 

combination  for  attack  or  defence. 

'rii«Anr><»        21.  In  close  neighlK)urhood  with  the  Saxons,  iu  the  middle 

of  the  fourth  century,  were  the  Angli,  a  tribe  whose  origin  iai 


501,  },oi.  'I'liere  U,  I  b«lirre,  un  etyioulo|^al| 
III  of  tlie  IngavTonna  wiUi  ths  jbij)  of  thai 


i»ii  the  Sciencr-iif  T.hm.mui 

ol>ji?cli<in  U>  ■ 

AoKleo  kiitl  \]i  ij<l. 

'  Wiiitz,  1>.  V.  (i.  i.  ),(i^,  tvyaeVt  the  iilea  of  anytliiiig  likci  fnliunl  i:»n«ti* 
Iritloiw  ill  tlicHa  enrly  tiuim.     Kiit  »  luii^  alliMine  nmy,  for  fiireign  luttiun«,l 
t«i<ily  Iwar  the  ii|>|iearikiine  nf  »  eonrodenttion,     Sm«  t\*t  Uriiiim,  G«aiili.] 
tier  Vputgchrii  Spr.  ji.  <;  1 S. 
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moi-e  uncertain  and  the  np|iliciitioti  ot  wlioeo  uoiue  is  itill  more 
H  matter  of  qiirsiion.  If  the  name  belongs,  in  the  ]Mif;e!i  of  the 
Bereral  geographers,  to  Uie  same  nation,  it  was  sittiatctl  in  the 
time  of  Tucitus  cost  of  the  EUh;  ;  in  the  time  of  Ptolemy  it 
U!U<  founil  on  tlie  niidiile  Elbe  l>etween  the  Thuriiigiaim  to  the 
Eooth  and  the  Vorini  to  the  north ;  and  nt  a  hiter  period  it 
was  forced,  perhaps  by  the  giowth  of  the  Thui'ingiun  powir, 
into  the  nock  of  the  Cimbric  peninsula.  It  may  however  be 
reaaonubly  doubte<l  whetlicr  this  hr]>othesiB  is  sound,  and  it  is 
by  DO  means  cloar  whether,  if  it  Ije  so,  the  Angli  were  not 
connected  more  closely  with  the  Thuringiaus  than  with  the 
/fiaxous'. 

To  the  north  of  the  Angli,  after  they  had  reached  their 
Schleswig  home,  were  the  .lutes,  of  whose  early  history  we 
know  nothing,  except  tlieir  claim  to  be  regarded  aa  kinsmen  of 
the  Goths,  and  the  close  himilurity  between  their  descendante 
and  the  neighbour  Frisians''.  All  these  tribes  spoke  dialects  of 
the  language  now  known  as  the  old  low  German,  in  contrast 
with  the  Suevic  or  Swabian  tribes,  whose  tongue  was  the  basis 
of  the  high  German,  and  with  tlio  Frank,  whose  hinguage,  now 
almoet  entirely  lost,  seems  to  have  occupied  a  middle  position 
between  the  two'.  That  of  the  Goths  was  outside,  but  still 
akin  to  all  the  three  varieties. 

It  was  by  these  tribes,  the  Saxons,  the  Angles,  and  the  Jutes, 
that  Southern  Britain  was  conquered  and  colonised  in  the  fifth 
and  sixth  centuiies,  according  to  the  most  ancient  testimony. 
Rede's  assertion  *,  although  not  confirmed  by  much  independent 
authority,  is  not  opposed  by  any  conflicting  evidence ;  and  such 
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*  Grimm,  Clesch.  iler  Deutacben  Spr,  pp.  641,  641. 

*  IW1    -   --^  -,lfi. 

*  L".i  !i.  der  I^uUchen  Spr.  pp.  ,S3S-S47.     The  Mklb«rg  glowws 

oa  Uie  „  ^  .;i  aeeiii  to  be  tho  chiuf  if  nut  the  only  relicii  of  the  primitive 

Frank  tongue.  I>r.  Kern  (Hung,.  18691  traciai,  in  tht«e,  ixiiiits  of  aflinity 
to  the  ancient  Low  Gerinnn  of  the  Netherlands,  Kud  K.  J.  Clonient, 
Ponehungcn  filler  daa  Recht  der  Saliachen  Fninken  ie'l.  Zoepfl,  1876), 
«ryne«  in  f»Toor  of  »  Friiian  rtUtionship.  This,  if  provtd,  would  much 
i^-  iin[Kirtance  of  bII  parallelH  drawn  lietween  Frank  a:id  Anglo- 

Biit  tlie  quention  in  very  far  from  deciniun. 
I...V.  Ux:!.  1.  15. 
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argumeuts  an  can  be  <;utbc-red  from  language  aiid  iustilutious 
are  iu  thorough   liarinoii}'   with  it. 

Of  the  three,  the  Angli  almoBt  if  not  altogetlier  pass  away 
into  the  niifjiiition  :  the  Jutes  and  the  Saxons,  ulthoiiffh  migra- 
ting in  greiit  nuiiiliers,  liad  yet  an  iiujxjrtant  part  to  phiy  in 
their  own  homes  and  in  other  rei;ions  Ijcsides  Britain  ;  the 
forraiT  lit  a  later  period  in  the  tniiii  niid  under  the  nauje  of 
the  l)mies  ;  the  latter  in  German  iiis'tory  from  the  eighth  cen- 
tury to  the  present  day',  The  development  of  the  8a.\ons, 
however,  was  niori;  rapid,  and  is  nuich  more  fully  illustrated 
by  history  in  England  than  in  tieniiany  ;  and  the  truces  of 
Anglian  institutions  iu  their  ancient  home  aru  of  the  most 
iusignificnnt  chanicter. 

22.  There  are  several  notices  extant  of  the  social  and  political 
condition  of  the  continental  Saxons  at  the  time  when  they  first 
came  into  collision  with  the  Frank  en)pire,  and  when  their 
conversion  was  first  attempted.  Thct^e  seem  to  nhow  that  they 
had  remained  until  then  altogether  free  from  Roman  influences, 
and  from  any  foreign  intei-raixture  of  blood  or  institutions. 
They  had  preserved  the  ancient  features  of  German  life  in  their 
purest  fonns.  Of  these  witnesses  Bede  is  the  most  aucient. 
He  wrote,  wliilst  they  were  still  uuconquered,  from  the  report  of 
the  Kngli.'^h  mi.Hsionaries.  They  are  not  only  uncomiuered,  but 
unconsolidated.  '  These  same  old  Saxons,'  he  writes,  '  luive 
not  a  king  but  a  great  number  of  satraps  set  over  their  nation, 
who  iu  luiy  case  of  imminent  war  cast  lots  equally ;  and  on 
whomsoever  the  lot  falls,  hiiu  they  all  follow  as  leader  during 
the  war;  him  they  obey  for  the  time;  but,  when  the  war  is 
over,  all  the  satrai)8  again  resume  their  equal  power ".'     Except 

'  The  n»me  of  Anibrone!>,  piven  by  Nenniua  ru  eijuivklent  to  '  Alii- 
Saxonen,'  and  applied  to  Uie  Nortlminbriana  of  the  seventh  century  (M. 
H.  IS.  p.  76),  ia  found  in  Livy  and  I'lutarch  in  conm-xiou  with  the  Ten- 
toutiM.  Zeu»a  (We  Dcutdchen,  &c.  pp.  \yi,  iji)  colleuts  the  psBUges 
where  the  name  occurti,  and  cunjectures  that  it  wa>  a  traditional  name  of 
the  jieople  known  later  as  SaxouH, 

'  Uiat.  Eocl.  V.  10 ;  '  Ni>n  enim  habent  re^em  iidem  Antiqui  Saxonei, 
Bed  Hatrapaa  pliirinioa  suae  genti  praepooitoa,  qui  ingruente  belli  articnlo 
inittuDt  aequaliter  fortes,  et  queincunque  sora  oatenderil,  huno  tempura 
belli  ducem  numei  seqnunlur,  huio  obleniperant ;  peracto  aiitc^ni  l>ella 
rurflulu  at.ijualiif  putentiae  umnes   fiunt   aatrupae,  *     The    wurii    ilucein   is 
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the  metliixl  of  selection  hy  lot,  iiisteofl  of  election  by  merit, 
tLis  description  is  iu  close  hurniony  witii  that  of  Tacitus.  The 
military  leader  is  chosen  for  the  time  only  :  his  Biiccess  does  not 
make  him  a  permanent  ruler  or  king:  the  union  of  the  gmln 
or  nations  is  teniporarj'  and  occasional  only  ;  when  the  emer- 
gency is  over  each  tribal  ruler  is  independent  as  before,  In 
connexion  with  the  muic  story,  the  venerable  hintorinn  deBcrii)Cs 
one  of  these  satraps  as  acting  with  summary  jurisdiction  on  tlie 
iidiabitanta  of  a  wsu*  which  was  under  the  mediate  government 
of  a  villieus^.  King  Alfred  when  he  translated  Bede  hud  no 
difficulty  iu  recognising  in  the  satrup  the  ealdorman,  in  the 
villit-os  the  tungerefa,  iii  the  vicaa  the  ttttt»eij>e  of  his  own 
land ;  possibly  the  same  names  were  used  in  both  the  con- 
tinental and  the  insular  Saxonies'. 

Tlie  next  historical  witness  is  Nithard.  The  grandson  of  the 
Charles,  Hriting  about  a.d.  843,  describes  the  nation 
llis  grandfather  had  converted  11s  one  of  most  ancient 
nobility  and  moat  brilliant  military  skill.  The  whole  race  is 
divided  into  three  ranks,  edhilingi  •or  nobilea,  frilingi  or  in- 
•}tntiilf«,  lazzi  or  mrvileg^.  It  was  by  promises  made  to  the 
frilingi  and  the  lazzi  that  the  Emperor  Lotliar  gained  their  aid 
against  his  brothers:  he  undertook  to  restore  to  them  the  old 
Uw  under  which  they  had  lived  Wfore  their  conversion.  Tims 
encouraged  they  rose  against  thi;ir  lords,  and  having  expelled 
thi-m  nearly  all  from  their  country,  lived  under  their  ancient 
law,  each  man  as  he  pleased.  In  the  division  of  noble,  free 
and  uufree,  which  is  preserved  also  in  a  Capitidary  *  of  a.u, 

tnn»latc<i  liy  Alfred  '  to  heretogftu '  nnd  '  to  la<lthoowe ; '  Smith's  Bede, 

'  'Qui  venienten  in  provinciam,  iiitraverunt  hoii|iitium  ciijii.*l»m  villici, 
IKlieruutqiie  *b  eo  ut  transniittereulur  aJ  aatrspsni ; '   Hiat.  Ecct.  r.  10. 

'  '  tHt  hi  fSik  on  eald  Seaxan  comon.  (Sa  eodon  hi  on  iiuuies  tuu|,'t^rcritn 
■grttMrn,  and  hine  W-don  tliat  he  hi  oniende  to  Bain  ealdonnen;'  .Smith'* 
\kAe.  p.  6J4. 
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NiUinrd,  Hint.  iv.   1 :  '  Saxonca  . 
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ii  .4.1  1h  ILi  (.nmijitininii  ranltis  indioiis  iiaepc  claniurunt.    Qna<?  gens  oninin 
liniliUB  divisa  c(in.si«titi  nnntenim  inUjr  illi  siini  eilhilingi,  Kunt 

M  --unt  qui  laati  illoruni  lingua  dicuntur  ;  Latiiiii  vem  lingua  hfio 

•uul,  u,.liilt«,  jngenuiles  at(|uo  servile*.' 

•  ra|>iti|lan  Saxonioutu,  art.  3:    'Item  plaotiit  omnibut  8axonihu8  ut 
^^oque  rranoi  secundum  legem  lolidoi  (luindecim  solvere  debent.  ihl 
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797,  «8  the  nnbilis,  the  intfenun^  and  tlie  /ittM,  we  hnve  n  clnArj 
mninienatice    of  TaciiusV   distinction    of  tlir    nobilis,   tiy   in- 
geiiuus,  mill  the  sprvus  or  culonus — the  eorl,  the  ceorl  nwl  tho] 
la't  of  the  Kentish  law8  two  centuries  earlier  in  date. 

R<hIc  and  Nithuixl  Ijoth  Htate  the  luctg  exifitiug  iu  their  own] 
day ;    l)Ut   we    liuve   two    verj'   valualile   evidences   of   a   niucli  I 
eiirlier  condition  of  things  from  writers  of  later  date,     Rudolf, 
the  author  of  the  Traiislalio  Sancti  Alexaiidri.  writing  ul)out 
A.n.  863,  deMril)e8  the  Saxons  of  the  early  Frank  empire  as  nj 
nation  *  most  unquiet  and  hostile  to  the  seltlements  of  ueigh- j 
hours,  hnt  at  liome  j)eaceahle  and  bentvolcntly  mindful  of  the] 
interests  of  their  own  pcoplo.     Of  the  distjnotiouf)  of  race  and 
nobility  they  are  most  tenaciously  cai-eful :    they  scarcely  «Ter1 
(and  here  the  writer  quotes  tlie  Oerinania)  allow  themselves  toi 
iHi  infected  by  any  marriages  with  other  or  inferior  races,  and 
try  to   kee})  their  nationality  apart,  sincere   and    unlike    any 
other.'     Hence  the  universal  prevalence  of  one  phytical  ty|>e. 
'  Tlie  race  consists  of  four  ranks  of  men,  the  noble,  the  free, 
the  freedmen,  and  the  servi.     And  it  is  by  law  establi^lied  that 
no  order  shall  in  contracting  marriages  remove  the  landiuarkti  | 
of  its  own  lot;    but  noble   mu-t  miirry  noble,  freeiniui  free- 
woman,  frt>edn>an  freedworann,  serf  handmaid.     If  any  take  a  I 
wife  of  different  or  higher  r»nk  than  his  own,  he  has  to  expiate 
llie  act  with  his  life'.'     '  They  used  also  roost  excellent  laws  for-^ 
the  punishment  of  evildoers,  and  ha<I  taken  pains  to  cultivate 
many  Institutions  beneiiciHl  and   accordant    with  naturnl  Inw, 
which  might  have  helped  them  in  the  way  to  true  bliss,  if  they  ] 

nobiliorea  S&xoneii  solidn*  duodecim,  ingeoui  qainqiic,  llll  qumtuor  0001- 
jwDAnt.'  In  nrt.  ;  :  '  Si  quir  tie  nobiliorihiia  lul  plncittnii  maiinUuii  Teiiiru 
coiitemj>ftent,  eiilttloii  qtiutiiiir  cotuporiAt,  in^'t-nui  iIikm,  Itti  uiiiiin.*  Pi*rts, 
LegK-  i.  7 J,  76;  V.  87,  yo  ;  Buret,  i.  71,  72  ;  Buluzo,  i.  199,  joo.  See  Ricbv  ', 
liofen,  Zur  Lex  Siixomiiii,  |i.  346. 

'  '  Qu.'ituor  ii:itiir  ditteruiitiis  gena    ilU  Siuonum  coiitl.'^it,    noMllum  | 

~   " "  '  I'tim 

4.111' 

•m- 

Se«  Wjiiljt,  I 
.•j<):  I'cni. 


soUioet  et  lil>cn<ruiii,  HIxtUituiu  uliiiii;  utrvoruiti.     Et  iil  U. 
ut  nulla  )jara  io  copiihiiuliii  ci>iijti|^M  prnpriita  anrt't  ti^rn 
»ed  nobilia  nobilein  ducAt  iiiorem  et  liber  libentm,  '  ' 
libcrtae   et   mjrviiB   Hiniilne.      Ki    vero   qiiiipUm    li. 

gruentom  ct  (jeiicru  |iraei>tnntlor«in  duxvri'  ..  . 

compunat;'  Kiidolf,  IVan-il.  S.  Alrx.;  fn  il,  6; 

D.  V.  n.  i    iiH.  ''J5I   nii:lillnifeti,  Ziir  Ix  ■  i,|i.  j 
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hatl  not  been  ignorant  of  their  Creator  and  nlieus  from  the 
truth  of  His  worahij).'  Whatever  this  statemont  loses  by  the 
close  imitation  of  the  wordH  of  TAcitus,  it  more  than  gniug  by 
the  dear  ideiitificatiou  of  the  Saxons  as  peculiarly  answering  to 
his  account  of  the  Crernmus  genenilly. 

Hacbttld,  the  biograidier  of  S.  Lebuiii,  writing,  in  the  middle  Hn.^h«j<r. 

,  ,  llMCTtptir,)! 

of  the  tenth  centurv,  of  the  Suxons  of  the  eifjhth,  draws  tlu' ■•f  tiwoM. 
fulluwing  remarkable  picture.  'In  the  nation  of  the  Saxou.^ 
ui  Uie  most  ancient  times  (here  pxiKted  neither  a  knowledge  of 
the  most  High  and  Htyiveuly  King,  so  that  due  reverence 
sliould  be  paid  to  His  worship,  nor  any  dignity  of  honour  of 
any  earthly  liing  by  whose  providence,  tinj)artiality,  and  in- 
dustry the  uation  might  l>e  ruled,  corrected  and  defended, 
The  ra4:e  was,  as  it  still  is,  divided  into  three  orders;  there  are  Tiisirna 
there  those  who  are  called  in  their  tongue  Edlingi ;  there  are 
Frilingi ;  and  there  are  what  are  called  Laski ;  word8  that 
•re  in  Latin  nobilm,  iiigetiui,  and  setijiUs.     Over  each  of  their  g""™- 

.  .  uiout, 

local  divisiuns  or  jhkji',  at  their  own  pleasure  and  on  a  plan 
which  in  their  eyes  was  a  prudeirt  one,  a  single  prinoejm  or 
cliieftain  presided.  Once  every  year,  at  a  fixed  season,  out  of  •»"'  ".nn'wi 
each  of  these  local  divisions,  and  out  of  each  of  the  three  orders 
teverally,  twelve  men  were  elected,  who  having  u.sst-inbled  to- 
gether in  Mid-Saxony,  near  the  Weser,  at  a  place  oUlcd  Marklo, 
licld  a  common  council,  delibi^rating,  enacting,  and  pul)li^hing 
lueasures  of  common  intercut  according  to  the  tenour  of  a  law- 
adopted  by  themselves.  And,  moreover,  whether  there  were  an 
alarm  of  war  or  a  prospect  of  steady  peace,  they  consulted 
together  as  to  what  must  be  done  to  meet  the  case'.'  The 
Saxons  then  La  the  tenth  century  could  look  back  on  a  tinio 
wlien  they  were  tinder  this  primitive  constitution.     The  ordeis 

'  *  Sunt  deniqae  il>i  qui  illornm  lini^iiik  E'lUngi,  aunt  qui  Frilingi.  Himt 
i|Ui  LjtMi  iliuiuitur,  •iiiml  in   l.iitiiia  xuiat   linijiia  iiobiles,  iii^cMiui,  ntque 
,  lervilM.     Pro  &uo  vero  Hbitti,  coiuiilio  qu<N|t)c  ut  kiM  ndeLiAliir  prudenti, 
uU>  po^a  principcti  praecrant  Mn;;nli.     Slaltiio  quoi|U<t  ttmixim  anni 
rt  tiiiguli«  \iitgvi,  »t<^iie  ex  ii»ileiii  ordinibu*  tri|)iirtiti«  «iiit;illuthii, 
iiu  elect!  ct  in  unum  coUecli,  in  ine<lia  Saximia  §ecuii  llmnen 
I  \i  locum   Marklo  nnncupati.m,  exerctbant  fforiuralo  concilium  ;' 

•>    1..  nuioi,   Peru,  Scriptl.  ii.  361  ;  Suriua.  .\A.  SS.  iv.  fo.  90.     'rho 
word*  are  of  couiTe  from   Nitluard:  above,  p.   45,  note  3.     S«« 
,  Geacli.  dor  L>cut!>chcu  Spr.  p.  O38. 
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«t  MCB  w«r»  what  tbej  laid  bren  in  the  dnj-s  of  Tacitus,  although 
tW  MiTtW  rkMi  kad  got  m  new  name  and  a  far  su}M-rior  cod- 
dkiMt,  vliidi  g»re  ihem  bohm  share  even  of  pnliticnl  power. 
Stin  the  frimiijitt  mled  each  bis  own  pofftu,  and  the  national 
eoaaeQ  wm  iicU  oaee  a  year.  That  council  alone  expressed 
Ae  ■atimial  unity;  tlicn  was  no  king;  each  chieftain  ruk-*!  by 
tfcr  tautioa  of  t^  Bation.  Hifl  aosembly  was  a  represtiutative 
cwuaeil  of  the  most  perfect  kind ;  and,  stated  bimply,  nmt't 
kat«  been  as  moch  in  adrauce  of  the  constitutional  Byntem  of 
wther  covntries  in  the  tenth  century  as  it  had  been  in  the 
v^hkh :  for  the  iloaUe  principle  of  representation,  local  and  by 
orders,  involvea  the  double  clmructor  of  the  ^atheritig :  in  one 
asptvt  it  is  an  assetnbly  of  estates,  in  another  the  coDceutratiou 
of  local  machinery:  and  in  either  it  is  a  singular  unlicipntion 
«if  |wlities  which  have  tlieir  known  and  historical  development 
cfntitriee  later,  It  may  indee<l  l)e  reasonably  doubted  whether 
such  a  cumplt'te  nud  syniniet  rical  system  can  have  pxisted ;  it 
would  Ik?  as  startling  a  phenomenon  if  it  existed  only  in  the 
brain  of  tlic  Frank  monk,  as  it  would  be  in  proper  history '. 
Nor  have  vre  any  distinct  information  alxiut  it  from  any  utlier 
w>urce. 

niii.iMii,4>i>  *«  The  Capitularies  of  Cliarles  the  Gi-eat,  the  Lex  Saxouiun, 
|iitaUui<>.  anil  other  uionunicnts  of  later  Saxon  jurisprudence  down  to  the 
Snchsenspicgel,  jirest-rve  a  few  traces  of  primitive  law,  and 
furnitJi  now  and  then  contrasts  and  analogies  that  illustrate  the 
institutions  of  Englaud,  It  would  be  premature  in  this  place 
to  eiihirgo  ujion  these.  The  particulars  in  which  they  coincide 
with  the  ti'aditions  of  the  historians  already  quoted  are  suffi- 
cient to  show  the  main  point**  that  are  now  of  importance,  the 
primitive  clmrnctt-r  uf  the  jwjiity,  the  careful  exclusiveuess  of 
the  l>ure  .Sjixou  race,  the  existence  of  the  general  assemblies, 


'  Wiiitz,  1^'  V.  O.  i.  If7,  Tfift,  nlliiws  thftt  tb«  paasa^  u  atu>|iicioui, 
liiit  ileo.Hiia  l">  liilliiw  Sohinim»nn  in  rejcctiiij;  it  »llai|relli(>r.  H(n  aUo 
vol,  iii  i>  114.  Ki'litluiftMi,  Ziir  Ijex  Saxonmii,  up.  J77,  a7K,  rcRanb  it 
^  .  "v  witli    rrforonce  Ui   tiin   liH,  Iim      "  l.jl 

H    'II 

111     ill.       .HIIUOII      M 

fyhuJiiOil. 


I,  up.  177,  a7 
,    witli    rrforonce  Ui   tlin   till,  Iim 
tlieni  did    not   provnil   in   till"   •!■ 
i..  i    S»xonmii,  PiirU,  Lcgg.  v.  46,  it 
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and  the  threefold  division  of  t-Iasscs,  with  the  fxoeptiouiil  position  iiiii.tn 
of  the  lowest  of  the  thret-.  The  Capit  ulittio  ile  part  ilms  Saxoiiiao,  iuti'i".ril!' 
issued  inimedinfely  ftft*"!'  the  coiiquust,  nnd  during  the  profess 
of  conversion.  i8  strictly  devoted  to  eccleaiasticul  re^nlationa. 
Amongst  its  clauses  are  two  which  direct  the  contribution  of  tho 
I'ltvt  towjin.1*  the  niuiutenunee  of  the  clergy  on  the  same  principle 
06  that  of  the  rio&i'/urand  ingenutu  '  ;  the  lilug  is  fijied  for  neglect 
of  haptLsm,  for  tninfgression  of  the  l«w  of  marriage,  and  for  tlm 
observance  of  heathen  rite?,  and  in  n  fixed  proportion  ;  he  pays 
half  the  mulct  of  the  in'/enuiu,  a  fourth  of  that  of  the  noble'. 
Another  clause  forbids  the  Saxons  to  hold  any  public  assemblies 
nuleas  authoris-ed  by  a  royal  J/ifstm;  and  in  this  may  lie  traced 
a  possible  reference  to  the  free  untioual  gatherings  meutiouetl 
by  Uucbald  ;  for  the  count,  as  the  king's  deputy,  is  still  allowed 
to  hold  picas  and  do  justice  in  his  own  government  '.  The 
SaxoD  Capitulary  of  a.d,  797,  which  places  the  noble  Saxon  in 
the  point  of  pecuniary  mulcts  ou  a  level  with  the  Frank  and 
regulates  the  exercise  of  supreme  jurisdiction,  again  recognises 
tlie  |)06ition  of  the  lid.  When  the  noble  pays  four  solidi,  thu 
ingenuus  pays  two,  and  the  litus  one  *.  The  same  conclusions  Vrt-im  tiie 
.ttay  be  diawn  from  the  Lex  Saxonum,  which  funiis.Iie9  liesidea  nam. 
Mme  interesting  coincidences  with  the  earliest  English  code  in 
regard  to  payment  for  personal  injuries.  The  wergild  of  tho 
tiohleman  i-i  1440  shillings,  that  of  the  litus  izo;  tho  com- 
[xtsition  for  the  murder  of  a  slave  is  36.  The  lord  of  the  litiit 
answers  only  for  actions  done  at  h'la  command ;  in  other  cases 
the  lilus  must  prove  his  innocence  like  a  freeman:  a  littu  of 
llie  king  may  buy  a  wife  wherever  he  pleases ".     In  each  case 

*  *  CifiitnlaUo  de  partibua  Saxonike,'  Pertz,  Legg.  i.  50 ;  v.  34  aq. ;  ficret, 

il '       ^"  ■     . .  i.  181  ;  nrlt.  If,  17,  JO,  31 :  '  Inter  I30  hominw,  uobilcji  et 

iilit«ret  litos,  aervum  et  ancilUiii  eiJem  eccliniHr  trihuant;' 

'«»f    .;,   .  ..iU,  I.eyi;.  V.  40,  41.      Richthofen,  p.  Jl6,aMigna  A  I).  777  «  tlie 

itix  <jt  UiU  Bcl :  I'crt*  fixes  a.  d.  7S5  ;  Waitz,  A.D.  783  ;  Boret,  ajj,  775-790. 

'  t-'api".  ly,  »o,  31  ;  Peru,  Let'B-  *■  4'-  4'- 

'  Cap.  34  it  thi«: — •  Inlfnliiimot  ut  omne«  Saxonts  generaliter  wm- 
T«ntai  publico*  nee  faciKnt  nisi  forte  misiius  nostcr  de  Yerl)«  uiwlro  eon 
coKrcgare  fec-eril.  Se«l  unuimuiwiuc  cuni«a  in  "uo  iiiinisteriu  plncita  Et 
(i^tta*  facint ;  et  hue  a  sactnlotibuB  considcretur  ne  iiliter  faciiit.'  Pi-rtx, 
L/*g.  T.  46;  liorcl,  i  70.  Cf.  Kiclilliufen,  Ziir  Lex  Siixunuiu,  p.  171. 
'  AlKire,  p.  4ii,  note  4. 
'  Ux  Sixonuiii,  I'crtK,  Legg.  v .  54,  56,  75.     The  wergild  ia  I  io  »hillii>g»i 
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the  litufi  iip]>cnr8  to  lie  rlistiuctly  recoguisocl  us  a  mvinber  of  t 
uatioii;  he  is  valued  for  tlie  wergild,  sun)mone<l  to  tlie  plac-itiinii 
taxed  for  the  cliurt:h,  uUowed  the  riglit  of  cumpurgatioii  au( 
choice  in  marriage.  It  is  probable  from  other  evidence  and  on 
analogy  that  his  Bervices  furnished  part  of  tht-  military  reaourci 
of  his  country  '.  Instead  of  being  a  mere  dr|)endent  with  ui 
political  rights,  the  remnant  of  a  conquered  alien  peojde',  he 
free  in  relation  to  every  one  but  his  lord,  and  simply  unfree 
c\iltivatiug  land  of  which  he  is  not  the  owner.  The  slave, 
servus  or  knecht,  is  in  a  very  different  [iliglit.  In  this  it  may 
well  he  we  have  a  proof  of  the  freedom  of  the  ancient  lifi 
notwithstanding  the  preponderance  of  the  nobiles  :  liberty 
more  j)enetrating  and  moi-e  extensive  than  elsewhere,  and  thi 
condition  of  the  liti  has  iiu  t^mall  importance  in  it.s  bearing  ui 
the  history  of  the  colonisation  of  Britain. 

23.  Of  the  history  of  the  Angli  unconnected  with  that  ol 
England  we  have  no  details ;  but  a  code  of  laws  ia  extant 
dating  perhaps  from  the  ninth  century,  and  entitled  '  Lex 
Angliorura  et  Werinorum,  hoc  est  Thuringorum'.'     It  seems 

wp.  l6.  See  also  co.  17,  18,  36,  50.  'Lite  regis  liceat  nsorem  emere 
abicQBque  voluerit,  sed  non  lioeat  uUsm  feminain  vender«  ; '  op.  65,  p.  8j. 
Richthofen,  Zur  L«x  Saxoiuim,  pp.  331  tq  ,  tixea  the  diite  of  thU  code  be- 
tween A.D.  777  »nd  x.t>.  7<)7  ;  perbitpa  in  .\.D.  7S5. 

'  See  WaiUt,  D.  V.  G.  iii.  lij.  He  regards  the  high  pceition  of  tha> 
■dalings  an>l  tku  superior  condition  of  tlie  lazzi  as  Saxou  pecuUarilieiJ 
Tliey  were  an  essential  part  uf  the  Saxon  poople,  iv.  299.  A  cose  in 
which  they  went  to  the  boat  ii  given  iv.  joS  ;  aev  altoiv.  454.  Richthofen,  1 
liowever,  ap.  Ferti,  I/eg<.  v.  jj,  56,  inaista  aoinewhat  atrongly  on  thftJ 
aervile  condition  of  the  litoB,  and  maintains  that  bi«  lord  bad  tra 
iloniintHffl  over  him. 

'  It  ie  argued  that  the  Saxon  laxii  were  not  pare  Germans,  froni  th^ 
words  of  Nitharil :  '  Scluvi  propter  affinitAlvin  Saxonibiis  qui  tv  Siellingn 
nominaverant ;'  Hist.  iv.  2.     Robertson,  ^Scotland  under  lier  !•'.'>'•''   Vi 
ii.   J35.     But  both  friliugi  and  lazri  were  nanitHl  StcUinga,  .n 
docs  not  imply   actuiil   consanguinity.     They  were   more   pr  : 
remainsof  a coDqueredThuringian  population.     See  Waitx,  I).  V.(i.  1.  157^ 
The  name  ilazzos  — slow  or  luyl,  according  to  Grimm,  R,  A.  pji,  305,  jof 
signifies   condition    not   natiounlity.     Kern,   however,  connect   the  liVa 
witli  the  L«ttio  or  Lithuanian  rac^o,  and  regards  it  as  equivalent  to  slava  j 
Ul»«M:n,  lie.  p.  S.  I 

'  £dit«al  by  Merkrl  in   1851  ;  (.'anci,ini,  vol.  iii.  ;  Liudeulin>g,  pp,  489* 
4K6,  and  tiiuiilv  by  the  Jtiohthcifeni)  in  11*75  ;  IVrlx,  F.-l-    v     i.n    i.ts  ^ 
■ee  also  VVnitr.,  1),  V,  Ci   iii.  I4.t;  Kichliiureo,  Zur  1 
41S.     The    theory    that   the   liiwi   1iN<longed   to   tM 
iCqirJebeui  and  VVerinefold,  iu  Southern  Tburingia  JtiblulioUii,  p.  ^it^ 


to  hnve  belonged  to  two  siiiull  comiuunitics  in  Tliuriugia,  de- 
rived fnini  the  more  Hiicieul  imtiouiilitifM  wliose  name  they  \ioti-, 
and  Iberefore  removed  by  a  cuusideruble  dititunce  iu  both  fiiace 
iind  time  from  their  Euglisli  kintnieii.  This  document  prei;ervce 
several  iiet;iil((  which  havo  been  regarded  mh  feubordinutu  linkh 
in  the  chnin  between  England  and  tin-  (jermanin.  Such  are  the 
pix>portions  of  the  wergild  and  the  money-fines  ;  and  the  clussi- 
6c'ation  of  the  free  people  as  aduliugs  and  liheri.  t)f  tlie 
inijmuHJt  and  lilus  na  o|>posed  to  one  another  thill's  i^  no  traue  : 
llie  wergild  of  the  Mlaliug  is  thrice  that  of  the  free  man  ;  the 
cjirresponding  payment  for  the  slave  is  one-twentieth  of  that  of 
the  ndiiliiig  ;  the  slave  is  atoned  for  with  thirty  !<olidi,  the 
freeduian  with  eighty,  the  fi-ei-man  with  two  hundred,  iiud  the 
nduling  with  six  hundred  '.  The /iVui  apparently  docs  not  exist. 
But  although  tJiese  poiutu  have  a  certain  interest  in  themselves, 
tliey  form  part  of  a  Subject-matter  which  \»  common  to  all  the 
Ciermanic  races,  and  ■■eitt  ou  an  autiiority  the  exact  value  of 
which  is  too  uncertain  to  make  it  worth  wliilc  to  examine  them 
in  det.sil.  If  we  possessed  a  complete  Mercian  or  Northumliriau 
code,  and  were  <juite  certain  of  the  connexion  of  the  Anglii  of 
these  laws  with  the  Angli  of  the  migration,  the  cace  might  )>e 
different. 


The  laws  of  the  Frisians,  a  nation  which  both  ancient  and  Tixi  t 
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nit»dern  ^Titers  have  regarded  as  closely  a8>iOoiated  with  the 
immigrants  from  Uennany,  might  lie  ex])ectcd  to  furnish  ana- 
ies  that  would  illustrate  alike  the  jurisprudence  of  the 
Angles,  the  Saxon.'!  and  the  Jutes.  Whatever  be  their  age  or 
authority,  they  agree  with  the  Saxou  laws  in  giving  ]iromineucu 
to  the  litus.  His  wergild  is  here  half  that  of  the  freeman,  a 
quarter  of  that  of  the  nobleman,  double  the  man-worth  of  tho 
oLive  '.     He  has  his  definite  place  in  every  article  of  the  tariff 

cepted  l>y  Brunner,  Schwiirgericht,  p.  19.     See  al«>  Grimm,  ftejch.  der 

eaUohfrn  Spr.  pp.  6o4-<io6.     The  laws  »re  referred  liy  Riohlhofeii  l'>  Ihi: 

hd  of  ihc  ninth  century,  .Ht  the  earliest.     It  in  notcM ortliy  tliftt  lliey  an.- 

1  in  tlie  Forert  CoMlitutionii  of  tlie  Pneud.i-Ciuiiile;  Thorp*,  Ancient 

.  p.  18+. 

L'»(ip.  i,  ii,  iv-viil,  xni ;  ef.  Tliorpe'n  Ijippcntierg,  1.  93,  94. 
l.«rx  FriM'mum  (jk.o.  734-803.,  lit.    ij,  id.  I.iadKutinic,  p.  4'>7  i  '"• 
ufeu,  Pcrli,  Leyg.  iv.  p.  (/«). 
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of  compoBitions  aiul  ooinpiirgutiotis.  Tlie  Frisinii  /»(•«<  niny 
re<leem  liiiiisflf  fr<iiii  his  modified  gervitudc  with  l)i«  own  money; 
tlie  iVceumti  niny  jihice  liimsolf  in  the  jnisitiou  of  a  l\tu.»  by 
Bubmittiiig  to  a  nohleinan,  ii  freemnii,  or  even  n  //'<«« '.  Tlie 
freewomau  who  has  murried  a  Utui  iiiiwiltiugly  nmy  riMiouDce 
him  when  she  lins  discovered  the  disjMinigement '.  If  is  need- 
less t^  multi|)ly  iiiBtaiices  of  minor  coincidences. 

Still  IcsH  is  it  necessary  t«i  npiieal  to  the  evitleiice  of  lutrr 
DttuiHh  institutions  for  the  illustration  of  the  ]K)Iity  of  tin 
Jutes '.  It  is  true  tluit  the  common  law  of  a  nation  is  even 
inort-  certjiinly  than  ita  language  a  determiniug  evidence  of  its 
extraction.  But  so  great  is  the  mass  of  material,  and  BO  much 
of  it  is  common  to  this  whole  family  of  nations,  that  it  is  at 
once  unnecessary  to  work  it  into  detail,  and  unwise  to  dwell 
upon  .such  detail  as  jiroof  of  uiort:  distinct  closer  affinities,  The 
common  law  of  the  race  is  abundant  and  comparatively  clwir ; 
but  minute  inferences  from  minute  coincidences  are  sometimes 
deceptive :  it  would  be  unsafe  to  infer  from  such  reseuiblanccs 
anything  more  than  original  cousangiiinity  '. 

24.  These  scanty  particulars  have  their  value,  first,  as  furnish- 
ing points  and  analogies  illustrative  of  the  tribal  character  of 
the  Saxons  and  their  neighbours,  which  throw  light  on  some 
important  features  of  their  migration  and  eai'ly  colonisation  of 
Britain;  »nd  in  the  second  place,  as  marking  the  jK>culiaritie8 
of  their  institutions  which  caught  the  eye  of  the  histuriau  and 
legislator  by  their  contrast  with  those  of  the  other  nations  of 
Oeiinany.  Only  those  details  are  noticed  which  serve  to  divide 
them  from  the  nations  wliose  system  has  now  a  less  pure  and 
primitive  eharactor.  Hence  we  arc  warranted  in  concluiling 
that  in  other  point«  their  social  and  jiolitical  condition  was  not 
fur  lemovcd  from  that  of  their  neighbours,  and  arc  prepared  to 


I 
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'  Lex  Prinunuin,  tit.  1 1  ;  Lind.  p.  495 ;  Pertx,  iv.  666. 

'  IliiiL  lit.  6  ;  LiiiiL  p.  494;  Portx,  it.  663. 

'  liApfwiilierg,  i.  96,  rcv^rile  a»  poni-ibly  Jtitish  thi>  Kcntlah  ilivuriiui  intol 

liilhft,  ami  lliP  ciifl'"-     f  1;.  ..  .  >i  •■  (  innjiirity  :>'  i^" 

'  'i'lit:!t<.'  ni'tiiHrlv  *  "  t\n:  irii|Mii  'Diliiiavljiu 

unA)«>p«'H  with  An^i  ^  .        ■•  h  i»  vnry  gi'  ■  .  '''i'^^  t**U*e 

/vlJai  o/Jatc  tradition  m  brought  to  prgve  ■pooial  eomiexioa. 
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lo«k  aniongat  the  Geniian  tribeB  of  tiie  filth  ami  sixth  centuries 
generally  for  traces  which  rauy  illustrate  the  polity  of  tiic  luir- 
ticular  race. 

Such  traces  will  be  fouiul  chiefly  in  tlie  deportment  of  land 
tenure  and  local  government,  on  the  earlifr  phases  of  which 
much  has  been  said  already.  The  laliorious  invest i<i;atioii8  nf 
recent  ncholni-g  have  Ruccessfully  recoustitiited  the  schemi>  of 
land  (entire  as  it  existed  ainoni;  the  Geniianic  races,  by  careful 
grneraliisations  from  charters,  records  of  usages,  and  the  ana- 
lo^es  of  Scandinavian  law  and  practice,  which  at  a  later  dale 
rvproduces,  with  very  little  that  is  adventitious,  the  tarly  con- 
ditions of  self-organisiug  society.  Tlii.-)  scheme  ha.s  been  already 
mentioned  more  than  once  under  the  name  of  the  mark  system'. 
Itq  essential  character  depends  on  the  tenure  and  cultivation  of 
tiie  land  by  the  memlK-rn  of  the  community  in  partnership.  Tlie 
general  name  of  tlie  mark  i.s  given  to  the  territory  whidi  is 
held  by  the  community,  the  abi-olute  ownership  of  which  resides 
in  the  community  it*elf,  or  in  tiie  tnlK*  or  nation  of  which  the 
community  forms  a  part,  llie  mark  has  been  formed  by  a 
primitive  settlement  of  a  family  or  kindred  in  one  of  the  great 
phujiB  or  forests  of  the  ancient  world';  and  it  is  accordingly, 
like  any  other  clearing,  surrounded  by  a  tiiick  liorder  of  woo<l 
or  traate,  which  supplies  the  place  or  increases  the  strength  of 
a  more  effective  natural  Iwundary.  In  the  centre  of  the  clear- 
ing the  primitive  village  is  placed  :  each  of  the  mark-men  has 
there  hi.s  homestead,  his  house,  court-yard,  and  farm-buildings'. 
This  possession,  the  exponent  as  we  may  call  it  of  his  character 
as  a  fully  qualifie<l  freeman,  entitles  him  to  a  share  in  the  laud 
of  tlie  community*.  He  has  a  riglit  to  the  enjoyment  of  the 
woods,  the  pastures,  the  meadow,  and  the  arable  land  of  the 
mark ;  but  the  right  is  of  the  nature  of  usufruct  or  possession 

'  The  groat  antbority  on  thi»  is  G.  L.  von  Maurer,  who  ban  collecteJ 
nil  arrangeil  an  enomioui  quantity  of  niateriul  on  the  subject  in  his 
Eiiilritun);,  and  in  hia  work«  on  the  Markenvcrfuuunt;,  DorfverfitHiiuut;, 
Mofverfk'tfiun^,  ami  >Sliulteverfuann|i;. 

'  'Ilin  iJca  of  a  fort>«t  cleariog  in  not  Dtx»«ary  lo  the  mark;  K.  Maurer, 
Krit,  l'cl<«rsi-'li;in,  i.  65-7  i. 

'  G.  L.  voij  Maurei',  Kiuloitg.  p.  11. 
l>orfv«r(aU|{.  i.  61-65;  Markenver&wg.  pp.  5y-63- 


Cmiinnn 
f  Initio  ••«  of  I 
(ioriijuli 
iU<e  ill  tlid  , 
HMl  lUKl 
•JjLth  ii-n- 
tlirliam, 


Thi.  Mart 
S>i,toiii, 


54 


Conntilufional  lIi»tori/. 


[chap. 


only',  his  only  title  to  uhtolute  owuers-liiji  lieiuf,'  merged  in  the 
l^fueral  title  of  the  trilif  wliicli  he  of  couiTe  !-lmre>-.  Tlie  wootls 
Hud  pastures  being  undivided,  each  mark-inun  has  the  ri<,rht  of 
using  them,  and  ciin  turn  into  them  ii  numhcr  of  swine  ami 
cattle:  under  jirimitive  conditions  this  simre  is  one  of  al>solute 
equality'  ;  when  tlmt  has  censed  to  l*  the  rule,  it  is  regulateil 
Apiiortinn-     l>v   strict    proportion.     The    use   of   the   nicadow-laud    is    also 

ineut  of  liintl      '         , 

under iiio  definitely  apportioned.  It  lios  open  i'roni  hay  harvest  to  thi! 
following  spring,  and  during  thiR  time  in  treated  as  a  portion  of 
the  common  pasture,  nut  of  the  area  of  which  it  is  in  fact  annuully 
selected.  When  the  grass  Wgins  to  grow  the  cattle  are  driven 
out,  and  the  meadow  is  fenced  round  and  divided  into  as  many 
equal  shares  as  tliere  are  mark-families  in  the  village  :  each 
man  has  his  own  liaytiine  and  houses  his  own  crop :  tlmt  done, 
tlie  fences  are  thrown  dnwn,  and  the  nn  adow  litconn.-s  signin 
common  pa^tui-e :  another  fitld  in  another  part  of  the  mark 
iH'ing  chosen  for  the  next  year.  For  the  arable  laud  the  same 
regulative  mea.tures  are  taken,  nlthougii  the  task  is  somewhat 
more  complex  :  for  the  supply  of  anihle  ciiunot  he  suppose<l  to 
have  Wen  inexhaustible,  nor  would  the  inurk-mfii  he  likely  to 
Kpend  their  siroiigfh  in  hi-iiiging  into  tillnge  a  larger  area  than 
they  couhl  jtermunently  keep  in  cultivation.  Hence  the  arable 
.surface  must  l>e  reganled  as  constant,  subject  to  the  alternation 
of  crops.  In  the  infancy  of  agriculture  the  alternation  would  be 
simply  that  of  corn  and  fallow,  and  for  this  two  divi.sions  or 
common  fields  would  suffice.  But  as  tillage  developed,  as  the 
land  Was  fitter  for  winter  or  spring  sowing,  or  as  the  use  of 
other  seed  besides  wheat  was  introducetl,  the  community  would 
have  three,  four,  five,  or  even  six  such  areas  on  which  the 
jiroper  rotation  of  cro]is  and  fallow  might  fie  obsen'ed'.  In 
each  of  these  areas  tlie  mark-inau  had  his  equal  or  projiortionate 
share;  and  this  share  of  the  arable  completed  his  occupation 
or  possession. 

This  system  of  hubbandry  prevailed  at  diflerent  times  over 

'  Einleitg.  pp.  6,  93,  1)7. 

'  Murkenverfusg.  pp.  14  j  wp 

•  C.  L.  von  Mtturer,  Einlvitg.  pp.  7,5-75,  77  iq. 
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the  wliole  of  fiermany,  nud  is  in   completK  Imrnioiiy  witli  the  renruui 
idea  of  u  uationality  constituted  on  h  basis  of  peri^onnl  rather  ti!.nurt)ia 
than    territorinl    relations.       As   the    king   is   the   kLig  of   the  wuicJ  thi. 
nation,  not  of  the  ijind,  the  land  is  rather  the  sign  or  voucher  ^u!"  *'"'' 
for  the  freedom  of  its  pottsessor  than  the  hasis  of  his  ri^jhts. 
He  jxjsseMies  his  land  aa  Iwinji;  n  full-freo  member  of  the  com- 
munity ;  ht-nceforth  the  ]>os8es8ion  of  it  is  the  attestation,  tyi>e, 
and  embodiment  of  his  freedom  and  political  ri^fhts. 

For  every  such  mark  becomes  a   i>oliticul   unit:    every  free  Th« reimt 

CttI  Ail  I  UQt-'fAl 

miirk-moit  has  liis  place  in  the  assembly  of  the  murk,  which  uf  iiio  Mukf 
regulates  all  the  iuteniAl  bosiuess  of  the  partnership  and  of 
the  relations  that  arise  from  it.  The  ciioice  of  the  meadow, 
the  rotation  of  the  crops,  the  allotment  of  tlie  slmres  from  year 
to  year,  are  determined  in  this  council ' ;  and  without  its  con- 
sent no  man  may  settle  in  the  territory ',  build  himself  a  house, 
or  purchase  the  share  of  another.     It  is  unnecessary  to  suppose  Tb«  TUU«e 

court  or 

tlmt  there  was  a  period  when  tlie  village  marks  administered  nuuk-moot. 
justice  amongst  themselves;  for  williin  hijftorical  times  tliey 
appear  only  as  members  of  larger  communities  ;  but  even  these 
comnianities  nuty  have  been  originally  constituted  on  the  same 
jiriiiciple,  and  have  possessed  common  woods  and  pasture 
grounds  in  which  the  village  markt.  had  their  definite  shures. 
But  the  initiatory  stage  of  legal  proceedings  may  well  havii 
l>een  gone  through,  complaints  heord  and  presentments  drawn 
up,  in  the  village  council.  On  such  a  hypothesis  also  it  may 
have  elected  its  own  annual  president ',  although  again  within 
historic  times  such  raagii>trute  seenvs  to  have  been  imposed  by 
the  king  or  governing  council  of  the  nation. 

If  a  member  of  the  mark,  or  a  new  settler  with  permisbion  of  Sapuata 

wUIementB 

the  mark-men,  chose  to  build  his  house  aitart  from  (be  village,  ont^ida tha 
m  a  remote  jwrtion  of  the  common  land  or  in  a  new  clearing,  he 

'  G.  L.  vun  Maurer,  Eioleitg.  pp.  144-150. 

'  Ibiil.  p|>.  141  aq. ;  Lex  Salica,  til.  45  ;  ed.  Merkel.p.  J$  :  'Siquusuper 
kltcrum  in  vilU  niignire  voluerit,  et  uniu  vel  uliqui  de  ipiiis  qui  iu  villu 
►  .'  '   .  iim  suBcificre  volutrit,  «i  vel  unua  extiterit  qui  contnulicat, 

II  loni  licontinm  non  habebit.  ...    Si  vero  quin  iiiif^averit  et  «i 

iu...  .ciiu  iiimMi  nnllud  tMtntus  fuerit,  aecurus  sicut  et  nlii  vieiiii 

manent,  ille  moneat.' 

■  Iliid.  p.  140. 
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might  (io  BO ;  and  in  ^ul.'h  cuHe  lie  woulil  liave  it  [vrrniaiieiii 
allotment  of  arable  and  meuduw  lying  cl<>se  to  liis  funu,  and  uoi 
Bubjoct  to  the  annual  rcnpiwrtionment.  His  partnership  in  thi 
me  ol'  the  common  liiiul  would  thus  W  limited  t«>  the  use  ul 
wood  and  piisture,  in  wliich  ins  rights  would  be  detemiiuc<l  oi 
the  common  principle  of  jiroportion,  by  which  oIbo  the  est«nl 
of  the  original  oreti  which  he  was  allowed  to  uppropriute  waa' 
limited'. 

As  tlie  population  increased  and  agriculture  itself  im]>roT«d, 
the  mark  s_v»tem  must  have  been  BU|)ersfded  everywlu-re.     Tliei 
foundiition  uf  new  villages  on  the  common  lands,  .standing  in  a 
filial  relation  to  the  original  eettlement,  and  looking  to  it  ajt  tl 
source  of  their  jMilitical  rights,  must  have  soon  cxhauate*!  th«: 
availubic  territory.     The  jMirtnernhip  in  tenure  of  the   arable 
would  necessarily  become  obsolete  when  the  love  of  agriculture 
and  the  practice  of  careful  husliandry  demanded  for  the  cul- 
tivator a  tenant-right  in  his  allotment:   it  could  continue  only 
so  long  as  all  men  farmed  equally  well :  as  soon  as  the  husband- 
man  succeeded   iu  keeping   his    annual   plot    better   than    hid 
neighbour,  he  might  fairly  insist  that  u  longer  jxissesrion  was 
therefore  due  to  liim,  and  that  he  might  commute  the  annual 
for  a  perpetual  allotment.     So  the  arable  fell  into  the  condition 
of  separate  owncrshiii  together  with  the  homestead  ;   the  rights  ^ 
to  wood  and  pasture  remaining  iu  common,  though  liable  alto,^| 
when  the   process  of  iuclosure   has  lieguu,   to   similar  appro- ^^ 
priation.    And  the  right  of  separate  ownership  being  established,       i 
inequality  of  estate,  which  must  have  prevailed  to  some  exteot^f 
fj-oni  the  first,  would  become  the  rule  instead  of  the  exception.^* 
But,  whilst  the  ixilitical  importance  of  tlie  system  would  thus 
pa«8  away,  the  plan  of  common  husbandry  and  common  rights! 
of  wo(h1  and  pasture,  the  local  gatherings  of  the  freemen  andi 
their  by-laws  or  internal  regulations,  would  remain  and  become^ 
available  for  administrative  ])urpo8es  guided  on  other  principles, 
llje  old  feeling  of  freedom  and  of  the  inseparable  connexion 
betweeu  laud  ownership  aud   the   possession  of  public  ri|iht»j 
would  continue ;   possibly  iilso  the  habit  of  looking  up  to  tl 
'  G.  L.  vou  Maiirvr,  Rhileiti;.  |>.  9. 
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owners  of  the  j(i-iinitive  lioiueuteudK  us  tlie  uutiiriil  leaders,  tlie  rormancni^ 
ivpreseiitatives  of  the  half-niythiL'iil  forefathers  of  tlie  village.      th«  Mmk 

The  system,  necesaarily  shortliveil  in  IIb  integrity,  tlmsleiives 
deep  and  ubidiug  inipressious  wherever  it  1ms  once  prevailed  ; 
and  those,  if  we  are  to  trust  to  the  nomenclature  which  iM'lonys 
to  it,  in  regions  of  jwlitical  life  where  we  should  hardly  kiok  for 
them.     The  homestead  of  the  uriginnl  settler,  his  house,  fiu'm- 
liiiildiups  and  enclosure,  'the  toft  and  croft,'  with  tlie  share  of 
anilile  and  appurtenant  comraoii  rights,  bore  among  the  northern 
nations  the  name  of  Odal,  or  Edhel ;  the  primil  ive  mother  village 
was  HU  Athelby  or  Athelham  ;  the  owner  was  an  Athelhoude  ' : 
tlie  same  word  A<lel  or  Atliel,  signified  also  nohilitj'  of  descent,  Tiio.vlnd 
»nd  an  adaling  was  a  nobleman.     Primitive  nobility  and  pri-  Adaiiag. 
mitive  landownership  thus  liore  th«  same  name*.     It  muy  be 
■|ue»tioned  whether  any  etymological  connexion  exists  between 
the  words  oilal  and  alod,  but  their  signification  as  applied  to 
laud  is  the  same  :  the  alod  is  the  hereditary  estate  derived  from  ^^ 
jirimitive  mx-upation  ;  for  which  the  owner  owes  no  service  e.\- 
cept  the  ]>ersonal  obligation  to  appear  iu  the  host  and  in  the 
court  of  law  or  council.     The  freeman  who  does  not  bear  the  Tiie  tna. 
UMmc  of  ndaling,  is  the  descendant  of  the  Inter  settler  who  haa 
been  admitted  to  lull  rights  in  the  community  ;  or  he   may  be 
descended  from  the  origiual  settlers  bttt  has  not  inherited  the 
homestead.     Beneath   these  comes    the   free  class  of  labourers  Theoilti- 
who  cultivate  the  laud  which  others  own.     The  three  classes  uve  ..ihet  num'i  , 
kept  distinct  by  the  difference  of  the  wergild :  the  killing  of 
the  odaliug  is  atoned  for  liy  a  fine  twice  or  three  times  as  large 
as  that  which  can  be  demanded  for  the  freeman  ;  and  his  oath 
in  compurgntiou  is  of  twice  or  thrice  the  weight.     Sometimes  Tim  <ii.iiii.<i 
this  difference  of  valuation  may  be  referred  to  the  difference  of  »enf"''- 
the  &ize  of  the  estate  which  each  holds;  and  the  value  of  the 
oath  Wars  an  exact  projMrtiou  to  the  acreage  of  the  alcKl.     But 
this  rule  belongs  prolialily  to  biter  times.     It  is  enough  for  the 
prt-seiit  to  observe  that  the  mark  system  preserves  in  iltelf  the 


■  ..  ij.  ,.ii  .'luiirvr,  Einleil),'.  pp.  14-17. 
•  See  Griiiini,  R.  A.  p.  365  ;   Wuiu,  P.  V.  G.  i.  ifi^-iOfi  ;  K.  Munrer, 
Kjit.  Vel>era<ihau,  i.  1)7  ;  VigUu>uiii,  Icelariiliu  Diui.  ».  v.  AAnl,  Ofiiil. 
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two  radical  principles  of  German  antiquity,  the  kindred  nnd  th» 
community  of  land  ;  nnd  their  piimitiveappiirteimiiocs,  llie  wer- 
gild und  compurgulion,  in  which  the  kindrtd  share  the  rights 
and  respoDeihilitics  of  (he  individual  freeman  ;  the  right  and 
obligaiiou  are  based  on  the  tie  of  kindred,  reguhite<l  hy  the 
Innd  tenure,  nnd  Bulijecl  to  the  genenil  nilniinistratiun  of  the 
peace. 

25.  Ascending  from  the  simplest  fonii  of  local  orgnui.siition 
to  the  juridical  and  political  administration  of  the  trihc,  we 
have  in  the  '  Pactiw  Legis  Salicae,'  or  summary  of  the  customs 
of  Frank  law  in  the  fifth  century,  a  store  of  facts  which  may 
illustrate  a  general  theory  iillhougli  they  cannot  form  the  Ixisis 
of  one  '.  In  some  jtoints  the  Siiliun  law  is  contrasted  with  the 
customs  of  the  interior  nations  of  Germany,  the  Siucons  for 
iustauce :  such  arc  those  especially  that  have  refeience  to 
royolty,  which  was  unknown  (o  the  or.e  nation  long  after  it  had 
become  a  regulor  institution  of  the  other  :  where  therefore  the 
authority  of  the  king  is  mentioned  in  it,  we  must,  in  applying 
the  analogy  to  the  Saxons,  subatitnte  for  it  the  rule  of  tlie 
elective  7>r>"«cf^;»,  or  of  the  assembly,  or  the  local  community,  as 
the  case  may  require. 

The  mark  system  has  left  its  (races  in  the  Salian  law.  The 
system  of  common  cultivation  may  have  passed  awiy,  but  no 
settler  is  oUowed  to  take  up  his  dwelling  in  the  vill  without 
the  express  peimiasiou  of  the  community,  or  authority  from  th« 
king  in  whom  tJie  central  rights  of  the  community  are  venttMl '. 
The  social  organisation  of  tiio  vill  may  be  identical  perhaps 
with  that  of  the  mark  ;  it  is  caimble  of  holding  assemblies,  dis- 
cussing grievances,  and  making  by-laws,  but  it  is  not  »  court  of 
juiticc  ;  its  president  i»  the  officer  who  collects  the  royal  dues, 
and  is  nominated  by  the  Icing'. 

The  ordinary  court  of  justice  is  the  mallus  or  coarl  of  the 


I 


'  Lex  S»lica,  e<].  Merkel,  I.S^^i  ;  Linilenliro);,  Lxt*'  Karliamniia,  |>p 
JOi)  iM|.;  CHnciani,  ii.  17  ><],;  Itnluxu,  I'lipilaliirU  ItK.  KC  i.  ;>ol  a!). 
Wnili,  I'M  Altc  Ht-chl,  Kiel.  IS^6. 

*  Tit.  xir,  \)v:  tcv  ftliitve.  p.  55,  11.  J  ;  WitiU,  iHa  Aile  Recht,  (i]!.  11^  | 
Jio,  ;iH,  It,},;  U,  'L.  von  Maurrr,  KinlwUv.  i'.  ui  'h- 

'  WmJU;  1>.  V.  a.  ii,  314,  353»  354. 
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ndred,  of  wliich  the  centeuurit.s  or  thimgiiiiis  '  is  the  pre- 
sident, fiummoDer  and  leader,  elected  by  I  lie  iintional  couucil. 
With  him  Mfs  the  sacebaio,  to  represent  and  secure  the  king's 
hts  *,  e8j»ecijilly  the  royal  share  of  the  coin{>oaitions  for  the 
iiwli  of  the  {leace.  The  court  coiisLsts  of  lUl  the  fully  i}ualiiie<l 
landowners,  who  f1lrni^h  the  centcnnrius  with  a  btidy  of  ju<licial 
advisers  qualified  to  draw  up  the  formal  decisions  for  the  ac- 
reptauce  of  the  court.  These  are  peveu  in  number,  selected 
m  lime  to  time,  and  ctdled,  during;  their  )K'nod  of  (u-rvice, 
le  sitting  rachlnibur{;s  \  in  opposition  to  the  rest  of  the  Ixxly 
of '  lioni  homilies,'  who  arc  the  standing'  members.  From  the 
iaious  of  the  uallus  there  is  no  appeal,  except  to  the  king 
self;  no  court  intervening  between  that  of  the  hundred  and 
the  supreme  council  of  the  nation  *.  The  Graf,  or  administrative 
ler  cf  the  province  which  is  composed  i.f  the  apgrecratioiis  of 
e  hundreds,  is  a  servant  of  the  king,  fiscal  and  judicial,  and  as 
ich  executes  the  sentences  of  the  niollus,  liut  has  nu  special 
\a\  of  his  own  '. 

The  Salian  law  reooguiees  fully  the  importance  of  the  kindred 
relation  to  the  descent  of  property,  the   wergild  and  com- 
,tion  ;    but  affords  no  trace  of  any  political  or  juridical 
istttiou  founded  \\\iO\\  it,  and  contains  no  reference  to  any 
mitive  nobility ',  the  only  dilTerence  in  the  wergild  of  the 
eeuien  being  the  threefold  rate  arising  from  employment  in 
host  or  in  the  king's  service'.     The  jwsition  of  the  Utn»  is 
rer  to  that  of  the  slave  here  than  in  the  Saxon  institutionfi, 

'  H»vipiy.  R.  B.  i.  17J ;  WaiU,  Du  Alte  Kechl,  p.  294 ;  I>.  V.  G.  i. 
6s  ;  Solim,  Fr.  R  G.  V.  \^.  73. 

•  Sohm,  Fr.  K.  G.  V.  yy.  84-94. 

*  WuU.  D.  V.  G.  i.  3:9, 404.    Aooording  to  Savigny  the  lume  Wlongi  tu 
Jl  fully  quiUiti'il  freeiiiirii  aiiiuTi^  the  Fraiikti,  and  anxwrn  to  Arimaunua 

u«[fg  the  LoiiihariU  ;  Itttm.  Rix-lil.  iiii  Alittt  laller,  i.  iQr,  314  )•<).  S«jIi1ii 
ler  r<.".lrirUi  it  to  the  nevm  acting  •iffioer»  1  Fr.  K.  G.  V.  p.  .186). 
I  W»iU,  1).  V.  O.  ii.  ,^6,  465.  485.  On  ihe  d«rivBtion  of  the  word 
"  ny,  i.  iiJ  '  Rok  =  rich,  xf<-'»t;  a'ld  biirir  —  lxirh,  Kiiretyi.;  Griimii, 

'  A.  pp.  J93,  774  (ratpnocoiuiliuiu)  ;  Waitz,  Dw  AJte  Recht,  p.  191. 

•  Waite,  D.  V.  G.  ii.  .(9,1-495. 

'  Nor  fVfo  a  share  in  tlie  juriitdictiutt  i.f  the  nialluk  ;  Savi(,Tiy,  B.  R. ». 
■56.  165 :  .Sohin.  Kr.  R.  O.  Vtrf.  i.  K  j,  93. 

*  Cf.  kkvii^ny,  R.  R.  L   3^3;  Wail*,  i)ai!  Alte  Recht,  p    103;  D.  V.  O. 
>S9-S9l. 

'  Caf),  41,  ed.  Mnrkel,  p.  jj  ;  Waitz,  Das  Alle  Recbt,  p.  104. 
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which  however  nrc' in  rlono  criiiCoimily  with  the  Frank  law  in  (lie 
prohibition  of  mixed  uiiuriuges'.  Separute  ownersliiji  of  Luid 
in  the  greatest  completencMi  and  in  the  most  unequal  propor 
tioiif,  has  become  the  rule":  tht'  more  niicietit  sj'slem  is  to  be 
detected  only  by  the  vestigps  of  its  nomenchitnre  :  llie  '  teriii 
salica'  answering  to  the  Alod  or  Adukgut'. 

The  king  is  the  ruler  of  the  nation  ;  he  :i|ii>oiuIh  tlie  grafil 
and  the  iiiHgistrates  of  the  vills ;  he  has  a  mmitutun  of  jx-rioua 
followers  who  supply  the  place  of  hereditary  nobility  uud  pee 
maiiont  gUHrd.     He  is  the  guai'diim  of  the  |)ence  of  the  nation 
luid  Hupreme  judge  of  appeul.     The  supreun.'  |H>liticHl  council 
the  UAtion  in  arms :  but  of  any  central  gathering  of  the  peupb 
for  justice  there  is  no  mention ;  we  can  only  infer  tlu»t,  if  ther 
wi're  any,  it  must  have  necessarily  coincided  with  the  as.^einbljl 
of  the  host.     The  succession  to  the  royalty  is  hei  editary  in  one 
family,  but  the  person  who  succeeds  is  chosen  by  the  nation  '.    ^M 

Ho  ^iraple  was  the  governmental  system  of  the  Kranka  in  th(^^ 
fifth  century  :  that  of  the  Saxons  was  simpler  still,  for  they  were 
without  the  complication  of  royalty.     The  name  of  the  hundretl. 
the  institution  round  which  the  Frank  system  circles,  and  the     i 
origin  of  which  has,  as  we  shall  see,  its  own  complexities,  doc^B 
not  occur  amongst  the  continentul  Saxons':  and  although  il 
docs  not  follow  tliat  it  was  uidtnown  to  them,  its  non-ap]ieiiraiiee 
is  a  presumptive  evidence  of  superior  simplicity  of  orgnniMttio 
Wf  shall  trace,  as  we  proceed  in  the  hiwtory  of  the  EnglisI 
vestiges  fif  the  systems,  or  of  parts  of  the  systems,  thui  bricfl; 
characterised :  ])erhap8  we  have  shown  already  by  implication 
how  very  much  any  complete  scheme  or  general  picture   mui 
be  based  on   inferences  and  analogies,  such  as  by  their   vei 


ce 
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'  \V»itx,  Dm  Alte  Uecht,  p.  106. 

*  Iliid.,  |i.  117  ;  I).  V.  il.  ii.   117.     Tliie  seemi  to  bo  the  ooiueqn«nce  1 
tim  coni|uest  "f  a  Roman  {iruvinrv. 

'  Waitz,  II.  V.  U,  ii,  210:  the  land  atutolietl  to  the  'luUa'  or  hoiia 
'Hie  term  does  rot  occur  in  the  oMe^tt  Text.     C'f.  Griinin.  Tl    A    1..  405. 
'  W«iti!,  Ua»  Alte  Itccht,  |i|>.  joj  -114  ;  D.  V.  G.  ii.  1  (  i^. 

•  Waitx,  D.  V.  G.i.  3IJ-315.     The  lr»<.'e«oftheHV»t«-u. :  VValtl 
are  queatiooud  by  ftiubthnreu.      K.  Muurcr,  Krit,   Ueb«trx'.hau,  i.    7(1. 
ia  alio  nnknown  among  the  Fri>iau>i.     Waits  luentiouH  liuworor  •  'Vx 
mii^  hunderi '  in  Wartpbalia. 
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»ture   rdifK"  a.  susjiicion   of  pretentioxia  Kfieculiitiun   and  war- 
rant  u»  iu  couUinling  ourgclvfo    willi  a  modest  mid  teutativc 
ogniatism. 
2(>.  And  tliiH  consideration  restrains  ua  from  even  attoitipting  AnaiogiM 
apply  to  tlie  SiixonR  the  minute  and  rer^ular  nineiiiiiery  nf  n»vun  bk 
local  divisions  and  jurisdictions  which  we  find  in  thti  Scandi- 
navian laws,   and  of  which  the  colonisation  of  Iceland  is  the 
best  and  the  favourite  specimen.     The  existence  of  numerical 
diviaons  of  the   utmost  minuteness   is   not  inconsistent  with 
great  antiquity;  but  it  is  a  sign  not  so  much  of  antiquity  as  of 
the  »1>9ence  of  more  natural  determinants.      The  nomad  race 
lias  scarcely  any  pjssildc  principle  of  aniiugeracnt  other  than 
number :  it  is  indispensable  also  to  the  macliinery  of  the  host ; 
and  in  consequence  the  occupation  of  a  con(|uered  country,  or 
the  colonisation  of  one  newly  discovered,  is  regulated  in  this 
The  usage  is  then  no  sign  of  either  age  or  race.    Yet  it  xn 
al  to  observe  the  analogy,  especially  when,  oa  in  Iceland,  a 
erfect  inbtance  L^an  be  adduced. 
Iceland  is  divided  into  four  fiordungs  or  quarters,  as  York-  CoiuLiiimiowI 
ire  may  have  Ijeeu  divided  by  the  Danes  into  three  ridings, 
nrh  fiordung  was  divided  into  three  ihingg,  and  each  thing  into 
brec  godords  or  lordships :  the  northernmost  fiordung  however 
Dutaiued  four  things,  so  that  tliere  were  thirty-nine  godonls  in 
all.     The   godord  was  originally  a   personal  not  a   territorial 
.division'.     In  the  court  of  the  ihimj  Meri-  thirty-tix  judges,  Tiio  court  of 
reive  from  each  go<lord,  named  by  the  lord,  who  did  not  him- 
flf  ait  there,     The  general  assembly  of  the  island  waa  called  the 
Lhhing.     The  lik/retlu,  the  judicial  and  legislative  committee  of  Tiiff 
the  althing,  was  composed  of  the  thirty-nine  gotbur,  or  godords- 
1  proper,  and  nine  au]iplementary  ones  chosen  by  those  of 
three  southern  fiordungM  ;  c.icli  of  the  forty-eight  had  two 
Dminuted  ai^Hessors,  so  tliat  the  whole  numlier  was  144;  with 
be.se    sat   the    biHhop   and    the    law-men ;     forty-eight   being 
quorum '.       Here    is    a    late    hut    distinct    product    of    tho 

'  The  godord  (golhurth)  was  tlic  lordnhip  wliicli  looked  t<>  the  Hof  nr 
unple  ua  the  c-eotre  of  il«  relii,nuui  and  legal  orgkniantion  under  the 
oLhi  or  prir8t-lf>nl. 

UragM,  i.  ]ip.  1-4;  Palgrnvc,  Coiiiuioiiwealtli,  p.  tiji  MlnnliHihU 
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Germanic  cciitralisintr  systpin  marked  hy  sinpulnr  regard  to 
numerical  symmetry. 

Another  instauce  may  lie  fouiul,  alfio  at  a  Inte  })erio<l,  in  the 
immediate  neigiibourhood  of  Saxony  projjer.  Tlio  littlo  ter- 
ritory of  Ditlimarsclien  wiis  colonised  hy  two  kindreds  from 
PViesland  and  two  frojn  Suxony :  ilie  Frisians  formed  two 
marks,  the  Nordcrstrnud  and  the  Siklerstrand ;  the  Saxons  two 
others,  Nordcrhaiiira  and  Siidorhnnim  ;  and  the  four  wero  in 
A.D.  804  made  into  a  Gau,  in  which  the  urclihishop  of  Bremen 
had  the  royal  rights  of  Heerbann  nnd  Bhitbunu  :  a  fifth  mark 
or  diill't  was  afterwards  added.  The  ri^rhts  of  the  archhi.shoji 
being  guarded  by  an  advocatus  or  vugt,  sometimes  by  one  to 
each  mark,  the  state  was  governed  by  its  own  hitidrath  :  each 
mark  had  twelve  elected  consules :  the  forty-eight  constituted 
the  landnith.  When  in  the  sixteenth  century  the  vogts  disaji- 
jwared,  tlie  territory  beciinio,  what  it  hud  lieen  originally,  a 
systematic  organism  for  self-government '.  This  furnishes  no 
bad  commentary  on  the  testimony  of  Huclmld '. 

in  Kilt.  ITeljerschsa,  i.  IJ0-W7;  VigfiiKson,  Icelandic  Dictionary,  s.  v. 
Althing,  Gothi,  Lcigretla ;  K.  Maurer'ti  Beitnige  zur  Keohtsgeschichte  dei 
Gennaniachcn  Nordena,  p.  176,  nnd  '  Iiiaiid  '  (Munich,  1874),  pp.  $0-64. 

'  G.  L.  von  Maurer,  Kinleitg.  jip.  ii(f-i^i. 

*  Above,  p.  47. 
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27.  Conquest  of  Britain.— 2S.  Cundition  nf  the  Britoiui.— 29.  TliMory 
rarlier  OemMUi  Ktllt;incutii. — 30.  Theory  uf  coniiuxiun  between  Wclah 
Anglii-.Suxon  law*. — 31.  Eflcct  of  the  onnqiieat  on  the  conqiieron. — 
Ailoption  of  roynUy. 

27.  TliK  fifth  century  fuw  tbe  ibuudntioii  of  I  lie  braiik 
liominion  in  Gaul,  oiid  the  first  estahlislinieut  of  the  Gerniiiu 
,c«e  iu  Britain.  The  fonuer  was  effected  in  a  single  long  reign, 
the  energj-  of  one  great  ruling  tribe,  which  hatl  already 
modified  its  traditional  utnges,  and  now,  by  the  adoption  of  the 
huigoage  and  religion  of  the  con«(uered,  prepared  the  way  for 
A  permanent  amalgamation  witli  them.  In  this  process,  whilst 
le  domiuaut  tribe  was  to  impose  a  new  mould  upon  the  ma- 
leri&l  which  Roman  dominion  had  reduced  to  u  plnstic  mass,  it 
as  in  its  turn  to  take  fonus  which  but  for  tiie  jwrtiuacious 
iogj-ncrasy  of  the  Gallic  genius,  and  the  Itnmau  training  to 
hich  it  had  been  subjected,  it  would  never  have  taken.  Frank 
indalisi}!  would  scarcely  have  grown  up  as  it  did  but  for  the 
ire-existence  of  the  type  of  Gallic  society  which  Caesar  had 
marke<l,  and  the  care  taken  by  the  Roman  governors  to  adapt 
Itbe  Gallic  diuracter  to  their  own  ends.  It  was  a  rapid  if  not 
easy  process  :  the  Salian  Frank  entered  into  the  place  of  the 
iinan  and  the  Goth;  (be  Visigoth  retired  Houtbward.s  ;  the 
pnarian,  the  Alemunniuii,  and  the  Burgiindinn  accepted  either 
udal  dependence  or  ]x>Iitical  extinction. 

It  wua  very  different  with  Britain.     The  Suxons,  .\nglea,  and 
utes,  although  «pcuking  the  same  language,  worshipping  the 
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/  Knnie  gods  luid  iiMii'j  the  fame  laws,  liaii  no  jwliticol  unity  like 
tlie  Flanks  of  Clovis;  they  were  not  moved  by  one  Impulse  or 
invited  liy  one  opportunity.  The  uunquest  of  Britain  was  the 
result  of  ft  series  of  geparate  expeditions,  long  continued  and 
perlmps,  in  jxiint  of  lime,  conliuuims,  Iml  unconnected,  and  in- 
dependent of  one  anotlier.  It  was  coaducted  by  single  chief- 
tnins,  who  bad  nothing  whatever  in  common  with  the  Dstions 
they  attacked,  and  who  were  alwut  neither  to  amalgamate  with 
them  nor  to  tolerate  their  continued  exiHt«uoe.  They  were 
men,  too,  on  whom  the  charm  of  tlio  Roman  name  had  no 
power,  and  whoso  inBtitutioiis  were,  more  than  those  of  the 
rest  of  the  barbarian?,  fi'ee  from  Human  influences;  for  three 
centimes  after  the  conquest  the  Saxone  in  Oermnny  were  still 
a  pure  nationality,  unconqiiered  by  the  Franks,  untainted  by 
Unman  manners,  and  still  heathen. 

Tliese  separate  exj^ditious  had  doubtless  cliaiiged  their  clia- 
•aeter  in  course  of  time.  Beginning  as  mere  piratical  visit^itions 
of  the  coast — such  as  were  those  of  the  Danes  and  Norsemen  at 
'>a  later  period — they  had  before  the  end  of  the  third  century 
called  forth  the  defensive  powers  of  Rome,  and  tasked  the 
energies  of  the  count  of  the  Saxon  shore'.  It  is  not  until  the 
'  middle  of  the  fifth  century  that  they  assume  the  dimensions  of 
conquest,  colonisation,  migration  ;  and  wlien  they  have  attained 
that  character,  the  progres.s  and  success  of  the  several  attempts 
are  not  uniform  ;  each  little  state  reaches  greatness  by  its  own 
route,  and  the  history  of  its  growth  makes  a  mark  upon  its 
constitution, 

28.  If  the  Saxons  and  Angles  are  contrasted  with  tha  Franks, 
still  more  are  the  Britons  with  the  Gauls,  liome  hud  laid  a 
Very  strong  hand  on  Gaul,  and  f  !aul  had  repaid  in  a  remarkable 
degree  the  cultivation  of  her  mu.iters.  At  the  time  of  the 
downfall  of  the  empire  Gaul  was  far  more  Roman  than  Italy 
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'  The  ihore  infesteil  by  the  S>itxun  pirate*,  not  the  shore  coloniaed  by 
Snxnna,  oa  lometimoii  undervtooU.  See  Freeman,  Norm.  L'un>].  i.  ii,  and 
the  rt'ferencca  given  there;  cf.  Seidell,  Mare  Clauauiii,  lili.  ii.  c.  7.  Tlie 
other  view  wag  held  by  lAppt-nborif  (ed.  Thorpe),  i.  46,  47.  Kcmkla 
seem*  oliv  to  faTuur  it,  Saxuiui,  i.  10,  11;  Palgrave,  Cuiumunwealth, 
r-384- 
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iUelf  ;  slie  jKisxesaed  more  flourishing  cities,  n  more  active  and 
enliglitpneU  clmrch,  and   a  laii^iage  and  liternture  coinjiletely 
I      Latin,  altliouicrh  of  course  far  beneath  the  standard  of  the  uks- 

PIbot 


Britain  had  been  occupied  by  the  RomanH,  but  hud  R..fii»n 
it  becoDie  nonmn ;  their  lornmtive  and  cultivating  power  Iiad  m  Uiiuin. 


aflected  the  laud  rather  than  tlie  owners  of  it.  Here,  too,  had 
been  splendid  cities.  Christian  chnrcheH,  nohh;  public  works  and 
private  man.-ions ;  but  whatever  ninnunt  of  real  union  mny 
have  existed  b«-tween  the  two  populations  ended  when  tin- 
ley;ion.s  were  withdrawn.  The  Britons  forgot  the  Latin  tongue  ;  luettia 
their  clergy  lost  all  sympathy  with  the  prowtli  of  religioUH 
thought  :  the  arts  of  war  had  Imjcii  disused,  and  the  arts  of 
peace  nevt-r  thoroughly  learned.  Tlie  old  tribal  divisions,  which 
had  never  been  really  extinguished  by  Roman  rule,  rose  from 
their  hiding-places ;  and  Britain  was  as  fertile  in  tyrants  after 
the  Roman  conquest  as  it  was  before  it.  But  Roman  rule  had  Wmkn™. 
disarmed  aiid  enervated  the  people  :  constant  foreign  invasion  Briioiu. 
found  them  constantly  unpreparwl,  and  without  hope  or  energy 
for  resij-tance.  They  could  not  utilise  the  public  works  or  de- 
fend tlie  cities  of  their  masters.  So  Britain  was  easy  to  be  con- 
quered in  proportion  as  it  was  Romanised.  A  succeesion  of^ 
calamities  had  diminished  the  population,  already  greatly  re- 
duced by  the  withdrawal  of  the  dependents  of  the  Romans  into 
Gaul ;  and.  when  once  the  invitation  or  the  conceesions  of  the 
British  chiefs  Imd  given  the  invaders  a  standing-ground  in  the 
island,  the  occupation  of  the  eastern  half  at  least  was  accom- 
plished in  a  short  time'.  The  middle  of  the  fifth  century  is  the  iiaUiof  tbe 
approved  date  for  this  settlement.  Kent  seems  to  have  been 
won  by  a  single  victory :  the  kingdom  of  Sussex  was  the  result 
"f  the  capture  of  Andeiida  ;  the  history  of  Wessex  is  the  long 
story  of  encroachments  on  the  native  people,  who  retired  very 
gradually,  but  liecamc  stronger  in  resistance  as  they  ap{)roached 
(lie  mountains  and  the  western  sea,  until  a  balance  of  forces 
comjtelled    an    armed    peace'.     Mercia,   the   country   of   the 

'  Bede,  H.    E.   i.    i.l-«5;  GiUlw,   xiv,    xxii ;   HnlUm.   Mlrldla   Agwi, 
chap.  Tiii.  note  iv  ;  KcmVilt',  Suxons,  ii.  387  Kq. 

•  Sea  nn  llie  trniwtb  of  Weii»ex,  Freeman,  Norm.  Cumi  i.  34,  >$. 
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Southern  and  Middle  Angles,  was  an  ngg^pgation  of  mniiy 
smaller  Bettlements,  each  ajijmreutly  the  reifult  of  detached  An- 
glian expeditions.  Of  the  formation  of  the  Northumlirian  and 
East  Anglian  kingdoms  we  have  scarcely  any  of  those  legendary 
data,  which,  whether  historioal  or  not,  serve  to  give  an  Indivi- 
dualitj'  to  the  others ;  but  such  traditions  as  have  been  preserved 
lead  to  tlie  belief  that  in  both  eases  the  kingdom  was  created  by 
the  union  of  smaller  separate  conquests  '. 

The  dislocated  state  of  Britain  seems,  next  to  its  desertion  by 
(he  Romans,  to  have  made  way  for  the  conquerors.  The  same 
weak  obstinacy  which  had  failed  to  combine  against  invasion, 
refused  to  accept  the  new  dominion  ;  and  the  Saxons,  merciless 
l>y  habit,  were  provoked  by  the  snllen  and  treacherons  attitude 
of  their  victims.  The  Britons  fled  from  their  homes :  whom 
the  sword  spared  famine  and  pestilence  devoure<l :  the  few  that 
remained  either  refused  or  failed  altogether  to  civilipe  the  con- 
querors'.  For  a  cenlury  and  a  Imlf  after  their  arrival  the 
Saxons  remained  heathen ;  for  a  century  after  tlieir  conversion 
they  were  repplle<l  from  communion  with  the  Celts  :  the  Britons 
retarded  rather  than  promoted  (he  religious  change  which  the 
Spaniards  forced  on  their  Arian  conquerors,  and  which  Clovis 
voluntarily  adopted  to  unite  him  with  his  Gallic  subjects.  This 
period,  instead  of  being  one  of  amalgamation,  was  one  of  divari- 
cation. Til  ere  was  room  enough  for  both  Britons  and  Saxons  : 
the  Roman  cities  might  have  been  homes  for  tlie  one,  and  the 
woods  and  hroad  pastures  have  furnislied  the  others  with  their 
favourite  prospects.  But  the  cities  went  to  ruin  ;  Christianity 
Iwcame  extinct,  and  all  culture  with  it.  There  were  still  Roman 
roads  lending  to  the  walls  and  towers  of  empty  cities:  the 
Roman  divisions  of  the  land  were  conspicuous  :  the  intrenched 
and  fortified  camps,  the  great  villas  of  the  princely  fitmilies, 
churches  and  burial-places ;  hut  they  were  become  Ijefore  the 
days  of  Bede  mere  haunted  ruins,  something  like  the  mysterioua 


'  See  eapeciftlly  Henry  of  Huntingdon,  M.  H.  B.  p.  711,  A.  E. 
Ijippenberg,  i.  116,  117  ;  Free'inan,  Nnmi.  (^'on(|.  i.  15,  16. 
'  Bede,  U.  E.  i.  13-if  :  Oildaa,  xir,  xxii. 
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fubricB  wLich  in  Central  America  tell  of  the  rule  of  a  mighty 
race  whose  name  is  forgotten  '. 

It  is  cot  to  be  supposed  Uiat  this  desolfttion  was  uniform  :  in 
MRie  of  the  cities  there  were  proliabiy  elements  of  continuous 
life  :  London,  the  mart  of  the  merchants,  York,  the  capital  of 
the  North,  and  some  others,  liave  a  coutinaous  political  exist- 
eore,  although  they  wisely  do  not  venture,  like  some  of  the  towns 
of  S<3Uthern  France,  to  claim  an  unbroken  surceosion  from  the 
Roman  mnnicipality.  The  new  race  found  the  convenience  of 
ready-hailt  hoiiseti  and  accumulated  stores  of  material  ;  and 
wherever  the  cities  were  spared,  a  j>ortion  at  least  of  the  city 
population  mast  have  continued  also.  In  the  country,  too, 
especially  townrds  the  West  and  the  dehateable  border,  great 
onmlicrB  of  Britons  may  have  survived  in  seivilf  or  half-servile 
condition :  some  few  of  the  greater  men  may  have  made,  and 
probably  did  make,  terms  for  themselves,  especially  in  the  dis- 
tricts appropriatetl  by  the  smaller  detachments  of  advcnturere; 
and  the  public  lands  of  the  new  kingdoms  must  have  required 
native  cultivators.  But  all  these  probabilities  only  bring  out 
more  strunglv  the  improbability  of  any  general  commixture  or 
amalgamation  of  the  races.  Centuries  after  the  conquest  the 
Briton  by  extraction  was  distinguigheil  by  his  wergild  from  the 
man  of  the  ruling  race.  It  is  impossible  that  such  a  commix- 
ture could  have  taken  place  without  leaving  its  traces  on  Ihe 
^jMOVge  or  the  religion.  The  English  of  Alfred's  time  is,  ex- 
^^JiPlfiriiere  the  Ci>mmon  terms  of  ecclesiastical  language  come  in, 
purely  Germanic  :  British  (.'hristianity  stood  out  against  Saxon 
for  a  century  after  the  death  of  Augiwtiue  ;  and  the  vestiges  of 
Romano- British  law  which  have  filtered  through  local  custom  into 
the  common  law  of  England,  as  distinct  from  those  which  were 
imported  in  the  middle  ages  through  the  scientific  study  of  law 
or  the  insensible  infection  of  cotmo{)olitan  civilisation,  are  in- 
finitetiiual. 

29.  Tl)c  theory  that  some  appreciable  proportion  of  the 
[iDpulation  of  Roman  Britain  was  already  Germanic,  that  the 

'  KembU,  SaxoQii,  ii.  197. 
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Bf-lgne'  or  Corltani  or  Catiouchlani '  of  the  ielaud  might  hava 
welcomed  the  Saxons  and   Angles  as  distant  rousins,  has 
learned  supporterst,  but  has  no  hasia  either  in  fact  or  in  proliabilityJ 
The  Belgae  of  Caesar's  days  were  Gauls,  and  Ihcir  British  kina-<j 
nieu  could  K%'ircely  have  retained,  five  centuries  later,  any  recol- 
lection of  a  lan^iige  which  their  fathers,  if  they  had  ever  known 
it,  had  so  long  forgotten.     It  is  neither  impu.ssihle  nor  impro 
liahle  that  on  the  northern  and  eastern  coasts  shipwrecks  and 
piratic  ex]ieditions  may  luive  founded  colonies  of  Germans  mucl) 
earlier  than  tlie   lieginning  of  history.     But  to  ba.vc   any  his 
torical  theory  on  such   contingencies   is  al>out   as   wise  as  t^ 
iu'ce|it  the  notion  that  the  tierman  Saxons  were  a  colony  fron 
Kngliiih  Britain',  or  that  the  conquerors  of  Britain  did  not  com 
from  Germany,  hut  were  a  hypothetical  colony  from  a  hypothetics 
settlement  on  the  Littus  Saxonicuin  of  Gaul*. 
Tlio  iivaUKl>       30.  Nor  again  can  any  weight  Ik?  attached  to  the  results  of 
Engiuh  i»w«  the  careful  investigation  of  able  scholars  into  Webh  social  an 
raiiod'tui.       tiijuities,  as  affecting  the  present  question  \     If  the  agreemenfl 
lx!tweeii  the  local  machinery  of  the  Wels^h  laws  and  the  Anglo 
Saxon  usages  were  much  closer  than  it  has  ever  been  6ho\^^l  t^ 
l>e  ;  if  the  most  ancient  remains  of  Welsh  law  could  be  sbowi 
not  to  be  much  younger  in  date  than  the  best  estHblished  cu*-l 
toms  of  Angle  and  Saxon  jurisprudence ;  the  fact  would  stilj 
remain  that  the  historical  civilisation  is  English  and  not  Celti« 
The  cantred  of  Howel  dim  may  answer  to  the  hundred  of  Edgar, 
but  the   hundred  of  Edgar  is  distinctly  the  hundred  of  the 
Franks,  the  Alemannians,  and  the  Bavarians.     If  the  price  of 
life  and  the  value  of  the  corapurgatory  oath  among  the  Welsh 

'  P»lgrRve,  Comn<iinwe»Hb,  pp.  26  tq.  '  Kemble,  Saxoiu,  i.  9. 

'  The  old  and  curious  invfrsinn   of  the  true  rtory  whioh    &|i[>eftr« 
Rudolf,  Triknsl.  S.  Alexmulri,  I'ertz,  ii.  674. 

'  Th«  view  propouudeil  lii^  Dr.  A.  F.  H.  iSchkuniann,  f!titting<»n,  l!^4.^|1 
«e<<  K.  Maurer,  Krit.  VelwrEchaii,  i.  JI.  The  thtjory  uf  Itnnion  niilitar 
ooloniei  of  (^emiun  rare  tcltled  in  Itritain  at  a  much  earlier  |>eriud  i«  114 
iuiprobable,  but  reKts  on  very  tcanty  evidence  :  for  Saxuii  msltlvnieiita  ( 
llie  kiiiil  there  can  he  of  nmrse  no  evidtnce,  Itut  the  root  of  the  f 
hypothesis  lie*  in  ewh  v-iwc-  in  the  niiKunder«tandin:<  of  the  name  Litta 
Saxoriiouin.     Hw  ttlmve,  p.  64. 

*  Much  usrlt4<  lalNitir  it  i<|Ksnt  by  .Sir  F.  Pa1|,'rave  on  thin  xilijeeil 
'  lUsc  and  IVoi^reiu)  of  the   Ifnglinh  Coiuiuonwealth,'  to  a  car 
impairing  the  rtiue  of  tiuA  gre»t  work. 
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were  exactly  what  they  were  amoii<r  the  Snxons,  it  would  not  he 
'Vao  degree  less  certain  thau  it  is  that  the  wergild  of  the  Saxons 
is  the  wergild  of  the  Goth,  the  Frank,  and  the  Lombard.  The 
Welsh  may  iu  late  times  have  adopted  the  institution  from  the 
English,  or  iu  all  the  nations  the  conmion  features  may  )>e  the 
signs  of  a  common  stage  of  civilisation  ;  but  the  kinship  is  be- 
tweeu  the  Euglisli  and  the  German  forms.  The  Welsh  laws 
may  be  adduced  for  illustration  and  analog}',  but  not  for  his- 
torical argument.  However,  we  bav«  no  remains  of  such  law* 
that  are  not  much  later  than  the  days  of  Alfred. 

31.  If  it  were  possible  to  form  a  clear  idea  of  the  amount  of  Etfoi'ti 
civilisation  which  tlie  invaders  already  possessed,  or  of  the  ou  Uiodom. 
organisation  which  they  were  to  substitute  for  that  which  thus 
vanished  before  them,  wes-hould  be  better  able  to  determine  the 
effect' which  was  pro<luced  on  them  by  the  jd-ocess  of  conquest. 
But  as  it  is,  only  two  great  geuenilisatious  seem  to  be  possible. 
In  the  first  place,  conquest  under  the  circumstances  compelled 
culonigatiou  and  migration.  The  wives  and  families  were  ueces-  NaMvity 
sary  to  the  comfort  and  continued  existence  of  the  settlements. 
It  was  not  only  that  the  attitude  of  the  Britoun  forbade  inter- 
marriages ;  the  Kaxons,  as  all  testimony  has  shown,  declined  the 
connubium  of  foreign  races' :  they  could  not  give  to  the  strange 
woman  the  sacred  prerogative  of  the  German  woman,  let  her 
cast  their  lots  or  rear  their  children.  The  tic  of  the  eotjuutio 
and  tiie  yerm  was  as  strong  as  it  had  been  of  old  :  the  new  set- 
tlements were  called  by  Gentile  names,  and  these  names  in- 
volved the  retention  of  the  rights  and  duties  of  the  nu^ijlh,  the 
kindred.  Tlie  invader;  came  in  families,  and  kindreds,  and  in 
the  full  organisation  of  their  tribes  :  the  three  ranks  of  men, 
the  noble,  the  freeman,  and  the  laet'.     There  seems  to  be  no 

'  See  kbove,  p.  46. 

•  WheUicr  the  Keulwb  beta  were  of  GermAli  origin  liiu  Iteenqucxliiiiu-il. 
Ljif'pnitwr);  (rd.  Thor|>e),  ii.  3 14,  tliinkH  tliat  tliey  were  '  unfrce  of  kimlreil 
tac*.'  K.  Slaiirer,  Krit,  Uebeivcbau,  i.  421,  ihinliii  them  a  relic  of  aiieient 
Britiah  firt|itiUtion  who  come  between  the  free  wealb  and  the  iilave. 
Kobrrtoon,  ScoUajid  under  her  Early  Kings,  ii.  J.-53,  ret'urde  the  Itrl  of 
Kent  m  aMwerinjf  to  tlie  tcfalA  of  Wessex,  and  therefore  UritiBh.  The 
wervilii  of  ibe  Keotiah  let  waa  40,  60,  or  80  >hilliiieii  according  to  rank, 
thai  of  tiie  c*orl  beint;  300;  1.1.  EthelVi.  i  26.  On  the  general  condition 
uf  the  cJow.  fr    <.J.    L.   yuit    Maurer,   Hufverfg.  i.    iJ-iS,  (Jriuiio,  U.   M 
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Vreasou  for  queatiouiiig  that  the  uorl,  cenrl,  and  laet  of  the 
earlieat  English  laws,  those  of  Ethelbert,  answer  exactly  to  the 
edhlling,  the  friliiig,  mid  tlie  la/zua  of  the  old  Saxons.  Even 
the  blttves  weru  tiot  left  Iwhiml.  The  cattle  of  their  native  land 
were,  it  would  njipear,  imported  too:  the  store  they  set  by  their 
pi-culiar  breeds  is  proved  by  the  researches  into  the  grave-places 
of  the  uutiuiis. 

It  could  scarcely  be  otherwise,  unless  we  are  to  supjxise  an 
^•workuf  innate  propension  in  the  adventurers  for  reproducing  one  and 
conatitiitcd  the  triune  system  without  liistoilcal  coiuiexion  under  the  most 
natkiii!'  different  circumstances.  The  mere  settlement  of  predatory 
bauds  without  their  homes  and  families  must  have  resulted  in 
their  adoption  of  the  institutions  of  the  iiiUives,  those  natives 
being  their  superiors  in  civilisation.  They  could  not  Lave  re- 
produced puis  Germaii  life  and  language  from  mixed  materials, 
nor  Could  tjicy  Lave  retained  their  tribal  organisation  so  long 
and  BO  closely  as  they  did,  if  it  had  been  shuttered  at  starting. 
Tt  was  far  otherwise :  the  tribal  identity  was  a  reality  hound 
down  to  no  teiritoriul  area.  The  ownership  of  land  was  the  out- 
ward expression  rather  thau  the  basis  of  jjolitical  freedom ;  and 
even  that  ownership  was,  under  the  primitive  system,  variable 
in  its  subject-matter,  and  in  itself  a  usufruct  rather  tlxau  a  pos- 
session. The  tribe  was  as  complete  when  it  had  removed  to 
Kent  as  when  it  stayed  In  Jutland :  the  magistrate  was  the 
ruler  of  the  tribe,  not  of  the  soil  :  the  divisions  were  those  of 
the  folk  and  the  host,  not  of  the  land  ;  the  laws  were  the  usages 
of  the  nation,  not  of  the  territory.  And,  when  they  had  foiuid 
their  new  homes,  the  Angles  at  least  left  a  desert  behind  them  ; 
for  in  llie  days  of  Bede  tlic  Avffiilus,  the  land  between  the  eon- 
tiuentiil  Siixons  and  Jut  eh,  whence  the  Angles  came,  still  lay 
without  inhabitant ',  testifying  to  the  truth  of  the  tradition  that 
they  had  gone  forth  old  and  young,  uoble,  gentle  and  simple. 


pp.  305-309  ;  and  on  their  ponitiun  lu  n  part  uf  the  .Saxon  Datiunality,  on 
which  their  importance  as  illustruting  the  uitp-atiuu  depentU,  see  above, 
pp.  40-53. 

'  Bede,  H.  E.  I.  15 :  '  I)e  ilia  patria  quae  Anguliu  dioitur  et  ab  en 
teiiijiore  uixjue  hcnlie  Dianere  deierta*  inter  provincias  Jutarum  et  Sax- 
lUiuiu  {ibrhilietur.* 
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•Woden ;  and  when  they  become  extinct  the  independence  of 
their  nation  comes  to  an  end.  As  the  exteniiiun  of  the  Frank 
dominion  by  the  victories  of  C'lovis  resulted  in  an  enormous  en- 
iiancement  of  the  royal  authority  of  the  >Iero\-ings,  so  the  con- 
est  of  Britain  by  the  Euglisli  may  be  said  tu  have  necessitated 
the  creation  of  the  royal  authority  in  their  new  home.  It  would 
seem  that  the  change  of  government  followed  almost  necessarily 
on  the  creation  of  the  new  nationality ;  and  the  example  of 
Frank  comjuest  may  have  le<l  the  Saxons  to  adojit  the  mon- 
archic form.  The  nation  is  no  longer  one  of  a  cluster  of  kin-  lu  chine- 
dred  nations,  or  itself  a  duster  of  tribes  united  only  in  religion  pn»cnting 

natluna) 


^dii,i 


aiid  language ;    it   has  to   assert   an   identity  that   requires   a  uuity, 

,dii>tiuct  representation,  a  unity  of  which  it  has  become  more 

DDBcious  than  it  was  before.     It  can  no  longer  safely  endure 

divided  command,  it  must  have  u  king  who  can  deal  with  kings. 

Unquestionably  individual  prowesM  and  ambition   determined 

tLe  change,  but  these  deeper  causes  must  have  led  the  people  to 

^^Acquiesce  in  it 
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For  a  hereditary  king,  however  limited  his  Ad»»n. 
.uthority  may  be  by  constitutional  usage,  is  a  stronger  power  heraiiurr 
u  an  elective  magistrate :  his  personal  interests  are  the  in- 
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rests  of  his  people,  which  is  in  a  certain  sense  his  family  :   he 
ils  for  his  children,  but  in  toiling  for  them  he  works  also  for 

the  people  whom  they  will  have  to  govern ;  he  has  no  tempta- 
on  to  make  for  himself  or  them  a  standing-ground  apart  from 
»  people.     He  is  trusted  also  with  greater  jiower  :  he  becomes  SurerioHiy 

the  regular  leader  of  the  host,  or,  if  disabled  by  age,  its  guide  t.i  «>• 
counsellor:  be  undertakes  the  maintenance  of  the  national  iirincoi«,  » 

1  .        •  t       t         \  r  •         1  ■  •     ruj»*«<D  ftir 

,ee,  and  executes  justice  on  the  breakers  of  it ;  his  power  is  aduiiOn* 
nltuste  with  that  of  the  national  council,  not  subordinate  to 
it,  or  a  mere  part  of  it.     Altogether  his  jiosition  is  stronger  an<l 
Jnor«  dignified  than  that  of  the  princeps.     He  enters  at  the  same 
into  a  share  of  the  common  stock  of  the  historic  dignities 
kings.     More  can  hcarcely  be  affirmed  until  we  come  to  ages 
which  we  have  clearer  data. 
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33.  Anglo-Saxon  ■ysteiii. — 34.  Continuity  of  terminology. — 35,  AUot- 
loent  and  iliviBiuu  of  land. — 36.  Priniitive  tenure.— 37.  Ranka  and  claues 
of  men.— 38.  The  family.— 39.  The  towiudiip.— 40.  The  parish.— 41.  Tith- 
ing and  frankpledge. — 42.  The  dependent  towndiip. — 43.  Court  of  the 
townnbip. — 44.  Tlie  burh. — 45.  The  hundred  or  wapentake. — 44.  Tlie 
hundred  court. — 47.  The  Liberty  or  token. — 48.  The  ■hire. — 19.  The 
ealdorman  and  iheriff. — SO.  The  ahiremoot. 

33.  Wk  are  scarcely  justified  in  applyiuf^  the  uame  of  system 
to  any  theoretical  arrangemeut,  by  which  the  sevei-al  notices  of 
coustitutioiial  mutters,  Bcatttred  through  the  Atiglo-Saxon  his- 
tories, laws,  and  cliarters  during  a  [>erio<l  of  six  ct'iilurifs,  can 
be  harmonised.  To  do  to  would  he  to  disregard  both  the  de- 
velopment which  certiiiuly  took  place  in  the  national  chamcter 
and  organisation,  and  the  several  disturbing  causfu  which  gave 
to  that  development  some  part  ut  least  of  its  character.  On  llio 
other  hand,  as  we  have  scarcely  any  materials  for  determiiuiig 
the  steps  of  such  advance,  and  as  at  the  close  of  the  perioil  we 
find  only  such  organic  difl'erences  lietween  the  common  pdity  uf 
the  ciarliest  and  that  of  the  latest  ages  as  can  easily  be  accounted 
for,  we  lire  at  once  compellecl  to  fall  buck  upon  such  a  geuend 
theory,  ond  are  to  a  certain  extent  justified  in  the  £|ieculatiou. 
The  disturbing  causes,  though  startling,  are  not  pennauently 
jratent ;  and  they  jtroceed  from  agencies  closely  analogous  to 
those  already  at  work  in  tlie  normal  action  of  society;  the 
Danish  conquest,  and  even  the  Norman,  hastens  and  ])recipitat«8 
events  that  are  already  workiusr  to  completion.  Hut  the  de- 
velupmeuts  themselvea  ore  ntther  political  and  dynastic  than 
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oonEtitational  or  admiuu-tralive ' ;  they  are  the  greatest  in  the 
upper  ranges  of  the  fabric,  and  leave  the  lower,  in  which  we 
trace  the  greatest  tenacity  of  primitive  institutions,  and  on  which 
the  |)€mjHnent  continuity  of  the  modern  with  the  ancient  English 
life  depends  for  evidence,  comparatively  untouched.  It  is  pos- 
•ible  then  to  gather  into  two  or  three  general  groupings  most  of 
hese  features  and  their  known  developments. 

34.  In  attempting  to  draw  such  a  sketch  of  the  system  and  to 
trace  its  connexion  with  that  of  the  Germunia,  we  have  the  great 
advantage  of  being  able  to  use  a  distinct  and  intelligible  ter- 
minology.    Hitherto  we  have  been  indebted  for  all  our  inforraa- 
llon  to  Latin  authors  whose  nomenclature  could  not  be  safely 
gorded  as  more  than  analogous  tu  that  of  the  ancient  Germans, 
and  we  conxeqiiently  run  a  certain  risk  in  arguing  from  their 
xpressious  as  if  they  had  an  ascertained  and  invariable  deliuite 
rcc.     It  would  be  at  first  sight  somewhat  rash  tu  argue  from 
tlie  use  of  such  words  as  princej>s,  <lux,  jiagus,  x'icus,  concilium, 
eiviUu,  nobilit,  and  servtm,  either  that  they  always  involve  the 
me  idea,  or  that  that  use  is  altogether  unaffected  by  their 
common  ajiplicatiou  to  Kuman  ideas.     Is  the  word  prinfejtn  a 
definite  translation  of  some  German  word  1    is  it  a  mere  general 
xpression,  like  our  '  prince '  or  '  chieftain,'  that  may  cover  a 
umber  of  merely  analogous  relations,  or  has  it  an  implicit 
elation  to  some  Roman  function,  having  been  a)iplied  to  the 
rman  in  consequence  of  some   fancied  resemblance)     It  is 
ost  fortunate  for  us,  as  we  have  to  rely  on  Caesar  and  Tacitus, 
hat  the  former  was  obliged  by  circumstances  to  form  a  clear 
otiou  of  the  dififerences  of  the  barl>arian  systems  with  which  he 
brought  in  contact ;  whilst  Tacitus  wrote  from  singularly 
iui'ormalion,  and  is  unrivalled  as  u  writer  for  clearness  of 
rception  and  distinctness  of  expression.    The  cojiiidence  which 
VKt  derive  from  their  consistent  and  precise  use  of  words  is 
me  out  fully  when  we  come  to  the   investigation  of  later 
authorities.     In  the  Ecclesiastical  History  of  Bede  we  find  the 
ry  same  wonis  used  and  in  the  same  senses.     Bede,  writing  in 
Ibreign  language,  would  be  even  more  likely  than  Caesar  and 
'  Se«  furtlior  on,  Cbaptor  Vli. 
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Tacitus  to  use  the  same  words  to  express  tlie  same  tilings ;  mid, 
liaviiig  n  great  acquaintance  witli  rlassical  Latin,  would  jirobahly 
use  also  the  most  approved  ■words.  The  jtrince^a,  dux,  nobilis, 
vicug  of  Eedt.'  are  the  jirincepa.  ditic.  nobilis,  incui  of  Tacitus.  A 
hundred  and  fifty  j'ears  after  the  death  of  Bede  his  History  was 
transiliited  into  English,  most  probahly  under  the  eye  of  Alfred; 
and  in  this  translation  again  the  samo  English  words  are  used 
regularly  uud  almost  uniformly  as  giviug  the  sfiise  of  the  same 
Ijatiu.  As  the  functions  of  the  offices  thus  denoted  are  the  same 
in  the  History  of  Bede  and  in  the  laws  of  Alfred,  we  have  a  link 
lietween  the  primitiveandfhe  nu'dicval  systems  which  no  iriticism 
is  strong  enough  or  sharp  enough  to  sever. 

35.  Tlie  exact  process  by  which  the  transference  of  the  German 
institutions  to  Britain  was  effected  is  not  recorded :  nor  is  it 
necessary  to  Bup|>0He  tliat  it  was  uniform  in  the  several  states 
and  settlements,  lu  .some  cases  it  may  have  lieen  accomplished 
by  uncomiocted  bands  of  s(iuutters,  who  took  possession  of  an 
uniuhabited  tract,  and,  reproducing  there  the  local  system  of 
their  native  land,  continued  practically  independent  until  the 
whole  surrounding  districts  were  organised  by  a  central  state- 
power.  In  other  cases,  the  successful  leader  of  a,  large  colony  or 
a  victorious  host,  having  conquered  and  exterminated  the  natives, 
must  have  pi-oceeded  to  divide  their  land  according  to  a  fixed 
scheme.  The  principle  of  this  allotment  he  would  find  iu  the 
organisation  of  bis  host,  That  host  was  the  jieople  in  arms, 
divided  into  hundreds  of  warriors,  sustained  and  united  by  the 
principle  of  kindred.  When  the  wai'  was  over  the  host  became 
again  tVie  people;  the  hundreds  of  warriors'  would  require  a 
territon'  in  the  now  land  to  compensate  them  for  what  tbey  bad 
left  in  the  old,  awl  this  when  allotted  to  thera  they  would  sub- 
divide according  to  the  divii^ions  of  the  kindreds :  and  iu  such 
case  the  Anglo-Saxon  village  might  reproduce  the  name,  the 
local  arrangements,  the  very  j)ersonal  relations  of  the  German 
home.     The  isolated  settlemejits   would  be  then   incorporated 
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nd  rei-eive  a  share  of  jiullticul  riglits  and  duties.  A  regular 
d  authoritative  division  would  prevent  tribal  quarrels  for  the 
iou  of  thi-  best  district*,  and  would  maintuin  the  natiouni 
itrength.  the  military  organifation  which,  on  the  hypothesis  of  ii 
haphazard  and  independent  appropriation,  must  have  bmken  up 
nd  perished  long  before  the  necessity  of  defence  was  piiKt.  Tliis 
principle  of  allotment  would  do  no  violence  to  the  pride  or  uni- 
biliou  of  a  German  host ' ;  in  the  time  of  Caesar,  it  was  thus 
that  the  chieftuiiis  of  the  tribes  providetl  for  the  annual  resottle- 
nicnts  of  the  pagi ;  and  long  after  the  Saxon  migration,  it  was 
tlie  rule  with  the  Norsemen'.  As  in  the  fifth  century  the 
Vnndals  divided  pro-consulur  Africa ',  as  in  the  ninth  Halfdnnc 
divided  Northumbria  and  bis  fellow  kings  their  conquests  in 
Mercia  and  Eaat  Anglia',  so  in  tlie  fifth  and  sixth  centuries  the 
kiogdoma  of  Wessex  and  Kent  must  have  been  portioned  out. 
It  does  not  follow  that  the  divisiuu  was  iu  exact  pro|x>rtion  and 
»ymmetry ;  that  every  kindred  coutaiued  the  same  number  of 
]iouM?holds,  or  that  every /layiM  or  '  hundred  '  contained  the  same 
number  of  townships  :  or  thot  tlie  early  independent  settlements 
vere  reduced  to  an  equality  of  area  with  the  newer  and  more 
regularly  constituted  ones.  The  numl>er  of  acres  assiigned  to 
each  family  may  well  have  been  determined  by  exact  rules,  but 
e  district  assigned  to  the  township  as  a  whole  may  have  l)een 
marked  out  by  natural  boundaries.  The  cmitrnae  or  hundreds 
of  the  host,  which  in  Tacitus's  time  had  become  an  indefinite 
number,  may  have  been  still  compelled  to  maintain  a  corporate 
completeness,  and   yet  have  occupied  in  [>eace  areas  of  very 

'  It  !•  unoeortsary  U>  refer  to  the  >y8tem  of  tripartite  divi«ion  adopted 
fby  the  Bnrf;undian«  and  other  conquerors  of  the  Roman  empire  on  the 
{continent,  for  there  are  no  trai^it  of  mich  a  plan  in  Englaml.  >Se«  on  tlieui 
[Saviitnyi  Rum.  Recht  im  Milt«l«ller,  i,  2ij6,  300,  310,  331  ;  Hallam, 
[Middle  Age-,  t.  146  ;  Allen,  Prenij,'ative,  pp.  193-195. 
'  *  Godred  Crovan  offered  to  ilivi.lc  tlio  I«le  of  Man  by  lot  amon<;  his 
I  icillowen  ;  Chrun.  Manuiae  (ed.  Munch  ,  p.  4  ;  Kcrable,  .Saxons,  i.  90. 
I  •  Ciihbon,  viJi.  327,  12S  ;  O.  L.  von  Maurer,  P^inleitj.  p.  7i.  '  Exer- 
I  citui  Zeugilanam  vel  proconanlarcm  funiculo  liereditntii  di visit ;'  Viclnr 

Vilentia,  Hi»t.  per*.  Vand.  i.  4.     So  the  tradition  of  Noraiandy,  '  ilLiiii 
fterram  fuU  fidelibui  funiculo  diviidt ; '    Uudo,   p.  85;  Thnrpe'a  Lappen- 

lierv,  ill.  18.     The  term /iiiiirx/iwAerw/i/art/ii  borrowed  from  the  Vulgate, 
I  I>eut.  XXI,  9  ;  Ph.  civ.  11. 

•  tlir.  8»».  A.D.  876,  R77,  880. 
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different  chnrncter  and  diraeiisioiiB.  A  perfect  and  symmetrical 
division  of  the  whole  hind  would  be  possible  oulj'  on  the  theory 
that  the  colonising  people  were  numerous  enough  to  occupy  it, 
Thnt  they  were  not  is  j)roved  by  the  I'xistenco  of  thR  public 
lands,  ou  the  exact  chnrncter  of  which  some  importnut  t^uea- 
tions  of_Anglo-Sa3ton  history  turn.  Ultimntely  no  doubt  a 
territoriitl  arninpement  of  hundreds  and  townshijis  did  covei-  the 
limd  cxhauKtively  ;  but  that  result  was  attained  only  when  the 
personal  basis  of  the  hundred  was  entirely  lost  sight  of,  and  the 
term  had  a  peographicnl,  ar  rather  an  administrative,  application 
only.  Then  thi?  judicial  organisation  of  one  hundred  extended 
to  the  honlers  of  the  next,  the  public  lands  were  included  within 
the  same  administrative  district,  and  the  name  of  hundred  ceased 
to  have  any  numerical  signification.  So  the  inequality  of  the 
existing  divisions  may  partly  be  accounted  for'. 

The  existence  of  the  claspes  of  nobles,  freemen,  and  Isets, 
among  the  conqueror.'^,  would  soem  further  to  imply  the  existeuce 
of  larger  and  smaller  private  estates  '.  The  extent  of  the  land 
unaj>propriiited  to  the  simple  freemen  must  have  left  it  open  for 
the  new  king  to  reward  hia  chief  followers  with  extensive  grants, 
even  if  they  did  not  from  the  first  claim  a  lai-ger  share  in  the 
allotment.  On  these  domains  and  on  the  public  land,  the  Isets 
would  find  their  home  and  occupation:  the  remnants  of  the 
native  race  would  find  more  lenient  treatment  than  they  could 
expect  at  the  hands  of  the  common  freemen,  and  might  retui-u 
as  cultivators  to  the  land  which  had  been  their  own.  But 
although  such  estates  are  found  existing  as  soon  as  documentary 
history  l>egins,  their  origin  cannot  be  safely  referred  to  this 
cause  only ;  for  even  if  absolute  equality  were  the  rule  in  the 
original  division,  the  extinction  of  families  and  the  transfer  of 
small  estates  might  easily  throw  an  accumulation  of  land  into 
the  liands  of  a  single  owner  ;  and  on  the  other  hand  the  public 
land  afforded  a  supply  from  which  new  properties  might  be 
carved  continuallj',  without  any  regard  to  size.  In  all  respects 
except  those  resulting  from  ownership  these  estates  might  be, 

"  See  further,  {  4$  ;  p.  103,  below. 
*  rr,  Gneut,  Verwnltungsreclit,  i.  4. 


I 


Ten  lire  of  Zand. 


79 


d  item  to  have  been,  refyulated  by  the  same  machinery  as  the 
wDships  of  timple  freemen  ;  but  the  relntious  of  the  cultivator 
another  man's  land  to  his  lord  belong  to  another  portion  of 
r  investigation. 

The  general  concluBion  at  which  wo  arrive  is  that  there  miut 
have  been,  over  a  large  portion  of  each  colony,  a  re§^lar  allot- 
ment of  land  t«<  tlio  bodies  of  colonistH  anited  in  their  native 
nd  by  the  tie  of  blood  or  of  neighlx)urbood,  and  for  the  moment 
represented  by  the  divisions  of  the  host ' ;  that  these  allotments 
varied  accortling  to  the  numbers  of  the  kindred,  the  portion 
signed  to  a  single  family  or  house  being  a  hide  of  land';  that 
sides  these  the  nobles  or  other  great  men  received  grants  of 
tates,  or  i>erhaps  attached  themselves  to  the  political  centre  on 
e  condition  of  retaining  estates  which  they  had  already  ap- 
iropriated  ;  and  that  the  furphu    land  remaini'd  the  common 
iroperty  of  tlie  nation.     This  surplus  land  during  a  long  period 
iter  the  first  invasion  would  go  on  iucreafiug  as  the  Britons 
ere  driven  farther  westward  :  after  the  conversion  it  famished 
stock  from  which  the  monasteries  were  endowed,  and  by 
tnia  to  them  and  to  individuals  it  was  much  diminished,  until 
finally  it  Itccame  mere  demesne  of  the  king. 

36.  The  question  of  the  primary  allotment  leads  directly  to  < 
that  of  the  primitive  tenure.  The  possession  of  land  was,  even  i 
whilst  the  idea  of  nationnlily  was  mainly  a  personal  one,  the 
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'  K«mMe,  S»xnn»,  i.  69-71,  li.v 

'  On  the  vexed  quealion  of  the  extent  of  the  hide  it  is  not  neceuary  here 

I  diUtc  :  Kemble,  Saxon*,  i.  8S  rq.,  attempt*  to  fix  it  at  thirty-three  acre* 

'  ther««buute,  or  1 10  acres  of  a  aixe  one-fourth  of  the  present  acre.     But 

tltluKigh  hii  ar|;ruu)ent  obviates  many  difficulties,  it  oftens  the  way  f(>r 

Dany  mon:.     Griium,  R.  A.  p.  ,s,^5,  gives  several  passages  in  whiih  the 

enuan  Aoha  is  made  to  contain  thirty  or  forty  anres.     The  mansus,  mansa, 

>,  cassatam,  terra  aratri,  of  the  charters  are  all  interpreted  to  mean 

same   thing,   allbough   tliey  may    have   hail   local    ditTerenoea.     See 

obertson,  Historical  Essays,  pp.  88-ioi:  G.  L.   von  Maurer,  Einleit);. 

>io.     The  later  hide  was  no  doubt  110 <T  100 acres.     It  i:<  poeible  that 

Dme  of  the  greatest  inconsistencies  in  the  use  of  these  words  mny  arise 

Sroni  their  being  used  tu  express  the  whole  share  of  one  man  in  all  the 

"  'hU  of  his  village.     A  hidn  of  tliirty  acr*s  in  a  system  of  commim  cultiva- 

fion  would  rapreaent  such  an  allntuieiit  in  each  of  thecullivatail  areas, !.  c. 

■"  there  were  four  common  fitlds,  it  would  be  lao  acres.     But  this  will  not 

all.     On  the  I>)ine»day  hide  and  on  the  question  generally,  see 

Feodal  Enghmd,  pp.  30-44. 
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badge,  if  not  the  l)fisis,  of  nil  iioliticul  and  constitutioiinl  riglit. 
On  it  ilcjienddri,  when  the  pprsonnl  idea  yii'hled  tri  the  territurial, 
the  rights  and  uliligutiiuis,  th<?  rank,  viilue  and  L-rcdibility  of  the 
niemlier  of  the  body  politic ;  it  became  tin;  basis  iia  well  as  the 
tAiigihle  expression  of  his  status.  According  to  the  tenure  by 
which  it  was  held  very  much  of  thf  internal  and  external  history 
of  the  nation  changes  its  aspect.  It  is  wrong  to  suppose  that  an 
e-arly  stage  of  society  is  favourable  to  simplicity  in  detennining 
the  character  of  tenure  and  the  relations  dejiendeiit  upon  it. 
Simple  118  the  origin  of  property  may  have  been,  we  have  no 
historical  data  concerning  it,  and,  when  the  subject  does  come 
within  the  ken  of  history,  it  is  anything  Imt  simple  and  uniform. 
In  the  early  Oermanic  system  it  is  difiicult,  as  we  have  seen,  to 
prove  the  existence,  except  by  way  of  inference,  of  any  deter- 
minate projwrty  of  land  in  severalty:  the  original  gift  ooines 
from  the  community  of  which  the  receiver  is  a  member,  the  gift 
is  of  itself  mainly  of  the  character  of  usufruct,  the  hold  is  ideal 
rather  than  actual ;  except  in  his  own  homestead  the  freeman 
can  but  set  his  foot  on  the  soil  and  say,  '  thi.i  is  mine  this  year, 
next  year  it  will  be  another's,  and  that  which  is  another'.s  now 
will  be  mine  then.'  It  is  only  by  way  of  further  inference  that 
we  discover  that  there  must  have  been  larger  and  smaller  pro- 
perties ;  the  larger  held  by  those  who  had  to  sup|)ort  a  larger 
household,  the  magistrate  with  his  eomitatu^,  or  the  noble  with 
hi.H  great  train  i^f  kinsmen.  Without  conjecturing  how  the 
change  took  place,  we  may  safely  assume  that,  although  traces 
still  romntii  of  common  Inml  tenure  at  the  opening  of  Anglo- 
Saxon  History,  absolute  ownership  of  hind  in  severalty  was 
c«tabli8hed  and  becoming  tbe  rule.  We  may  then  regard  the 
land  as  referable  to  two  great  divisions:  that  which  was  held  by 
individuals  in  full  ownership,  and  that  of  which  the  ownership 
was  in  the  slate;  the  intermediate  case  of  lands  held  by  local 
communities  in  common,  and  used  in  common  by  the  owners  of 
land  as  a))purtenaDces  to  their  several  estate,  may  be  for  the 
moment  put  nut  of  sight.  The  land  held  in  full  ownership 
might  be  either  an  inlH'Hted' or  otherwise  acquirejl  |)ortion  of 
=<  111.-  »-.inl  el/ifl  in  nsed  by  Kemble,  Uriium,  Maurer  lUii  other 


I 
I 


d 


v.] 


Tenure  of  Land. 


fii 


original  allotment,  or  an  estate  of  sncli  full  ownerchip  created 
liy  legal  proocsa  out  of  the  public  land.  Both  tliese  have  Iwcn 
regarded  as  coming  under  the  continental  denomination  '  alod ' ;' 
but  the  former  looks  for  its  evidence  in  the  pedigree  of  its  HonkiBiid. 
owner  or  iu  the  witness  of  the  comuiuuity,  wliile  the  latter  can 
produce  the  charter  or  liook  by  which  it  is  created,  and  ia 
(.•ulled  '  bocjftui'-'  As  the  primitive  allotments  gnidually  lost 
their  historical  character,  and  the  primitive  modes  of  transfer 
lM?came  obsolete,  the  use  of  writteji  records  took  their  pliice,  1/ 
olthough  uiiicli  must  still  have  been  held  by  customary  title  \ 

writers  on  laml ;  L>ut  whenever  the  wonl  ocuuis  in  hintory  it  is  equivalent 
'  palria,'  xnJ  lia«  no  special  refereut.c  to  landed  e«tAte,  See  Bede, 
E.  iii.  1,  8,  y,  JX,  &c.  4c.  ;  and  llie  .\n{;li)-Saxon  GnapclH. 
'  The  w>ird  nhiit  dof«  not  occur  in  Autjlo-Saxon  documents  before  the 
eleventh  wntury,  when  it  »ppear»  in  the  I.^tin  of  C:>nute'i<  Uws  in  the 
Collxjrtine  MS.  a*  the  equivalent  of  McIuikI  or  htreditaa.  Schmid,  Gesetzo, 
4c.  p.  j6i. 

*  I'robably  far  too  much  importance,  .v^  reijards  Constitutional  Uititory, 
has  been  »ttache<j  to  the  terms  htiokluud  und  folhlttml.  Tlio  explaiuitiona 
(riven  at  different  |>erii>dii  are  collected  by  Schuiid,  Gesulxe,  Ac.  p,  538. 
S|ielniai)  thought  tliat  buokland  implied  a  written  titlo,  wbilat  folkland 
w;i>  baMod  on  the  witnen  of  the  [>eop1e,  and  thiji  interpretation  u  now 
•e>>epted  by  leg^d  antiquaries.  Verelin>i  interpreted  booltland  as  feudal; 
"'  illil*  thuu{;hi  l>x>klivnd  feudal,  and  folhland  alodial  ;  and  was  fiillowL'd 
('•riuiui  and  Gaupp.  Even  Palgrave  connected  folkland  with  the  odal, 
I  iKMikland  with  lienlond.  On  the  other  hand,  Somner,  Lambard,  Lye, 
1  oilier  antiquaries,  c<iu«ideied  bookland  to  be  freehold  held  under 
larter,  folkland  to  be  held  at  the  will  of  the  loriL  The  contention  that 
kbuid  was  public  or  n:(tioanl  property  woa  propounded  by  Allen,  On  the 
iivo,  pp.  125-153;  and  aecepte<l  hy  Kemble,  >Saxons,  i.  380;  K. 
Krit.  Uet>cr«ichau,  i.  69,  107  ;  Hitllam,  Middle  Ages,  ii.  406-410; 
,  Verwaltnngsrocht.,  i.  4.  The  Anglo-Soxon  low  of  I^nd  is  further 
ustrat<^d  jpy  Mr.  H.  C.  l^xlge  in  '  Kssayn  on  .\n),'Io-Suxon  Law,'  Poston, 
76,  pp.  55  wj.  Mr.  IxKlge,  iu  the  E-^aay  aliove  referred  to,  divides  .\nglo- 
nn  hind  into  extates  created  by  book,  '  Ixwkland,'  and  e«tates  that  were 
»o  crirated.  The  latter  class  he  divides  into  three,  (l)  the  'fiimihi 
V  or  '  jrfidand  ; '  held  by  the  individual,  ercated  by  customory  law  ;  an 
te  of  ioberitonce,  subject  to  certain  ri^jhts  of  the  family  and  therefon: 
lenable  or  only  alienable  with  their  consent,  aud  liable  to  no  burdens 
lOt  the  tHn(Kla  necessitai :  Uiurefore  wiuivolent  to  the  original  nlhrl; 
mon  londs,  tliofie  of  tbs  village  oomniunities,  whether  free  or  under 
and  i  3)  the  public  or  folklond,  administered  by  the  king  and  witon. 
ilklond  as  held  by  individuals  was  *  in  its  nature  an  unbooked 
n,  not  heritable,  not  devisable,  alienable  in  that  the  holder  could  grant 
the  right  and  title  p<nse-»ed  by  hiui ;  capable  of  underletting,  anri 
lly  the  apeeial  and  primary  taxpaying  estate  of  the  comntunity  ;'  p.  98. 
iidw  tnKiktnittl  he  includiM  all  ejtivlcs  that  were  held  by  written  title, 
IT  they  were  held  in  fee  wimple  or  fttr  life  or  otliorwisc. 
i*  to  thi"  hold  by  folkrii;irt  or  cuatoiniiry  title  that  the  much  coii- 
tcnu  folklood  is  now  uudervtuod  to  belong,     B6cUnd  is  the  term 
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Public  itnd.  All  tliti  land  that  is  uot  so  accounted  for  is  public  laud,  com-> 
jirisiijig  the  whole  nte:i  thut  was  not  lit  the  origiiinl  iillutiu«nt 
assigned  to  iiidividuuls  or  communities,  and  timt  wnn  nofc 
subsequently  divided  into  eutates  of  booklaiid.  This  constitute 
the  standing;  treasury  of  the  country:  no  alienation  of  anj 
part  of  it  could  be  made  without  tlie  consent  of  the  nationa 
council.  The  charters  that  deal  with  it  are  coiiitrued  to  impl| 
tliat  individuals  might  hold  portions  of  it  subject  to  rents  onj 
other  services  to  tlie  state,  from  wliich  the  ownei-s  of  alods  or 
The  book  land  we|:cu;«cenipt.     The^  three  obligi^ns  of  the  iyrd  or 

nccMiiiM.'Cl^iilitiiry  BCivic»;^e  repau-  of  bridges,  atl^uie  ninllitfrninrp.  of 
fortificutions '  were  incumbent  on  all  freemen,  and  tliercfore  on 
all  holders  of  land  whether  alodial  or  uot.  Out  of  this  stock 
were  created  estates  for  life  or  lives ;  they  were  alienable  only 
to  the  extent  of  the  right  possessed  by  the  holder ;  he  might 
by  testamentary  disjiositioii  express  a  wish  for  the  disposal  of 
them,  hut  n  distinct  act  uf  the  king  and  witan  was  nccessarj^H 
to  give  operation  to  such  provision;  the  ownership  continued^| 
to  reside  in  the  state,  and  the  proceeds  to  furnish  a  portion  of 
the  revenue.  This  dispof-ition  of  the  pulilic  hmd,  if  indeed 
the  interpretation  of  the   charters  is  correct,  was  peculiar  to 
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iiBed  in  Alfred'*  B«ile  u  equivklent  to  poweatio  or  [Kissetaiuncul.'i.    lUelamti 
irhte  is  pon^jiirioHet  praediDrutn,  H.  E.  iii.  J4.     In  tlie  Latin  of  Alfiwl' 
lnvea   (art.  41),   it   ia   terra  lie'eililariii;    in   AtlielstAii,  vi.  I,   it    is   fi 
tMliimrnliiUf ;   iti  E<l);nr,  ii.  1,  it  i»/tuHiim;   in  Ktliplred.  I.  i.  14,  liien 
term  ;  in  C'anulp,  i.  11,  hrrrdilm  or  nlodium,  though  the  paaeitgo  is  »  mere 
r»-emictnient  of  Edgur,  ii.  1  (feudmn) ;  in  Cnnuto,  ii.  77,  terra  hereditaria ; 
in  iilher  plkcea  the  vernitculu:  is  retained, 
vO    '  The  trinoda  necutfitiu  fint  iippean  in  genuine  Anglo-Saxon  diartera 
about  the  Iwyinnint;  of  the  nighth  oeritury.     It  ixiun  however  earlier  i 
di«puti-d  uiion,  e.g.  A.n.  616,  Cod.   Ijipl.  ilciaxli.txiii.     It  isi  mentioned  i 
the  .ict  of  the  council  of  Cluvesho  i>f  A.li   7''    i.ui'iIj  ■{■■•  iii    1.1      .,..1 ; 
H  charter  of  Ethelbald,  iBftiied  at  Gotliiii:' 
It  rKcurs  two  or  three  times  in  charten  '  > 

Kenulf,  and  Ixwomes  very  general  after  ihu  liim:  "t  >Ij;b«rt.    riie  ciirri^jwinil 
ing  nbligntions  in  the  Frank  empire  are  atteiid-Mire  nit  the  hoht,  n'pnir)%' 
roa<le,  fortifiuatioiie,  and  hiidges,  and  unlob;  Waitx,  !>.  V   U.  iv.  30,  i 
This  ia  callt-d  by  Charles  the  Bald  'aiitii|iiam  et   aliariim  gentium 
mietudinem  ; '  ami  lUthoiigli  first  trucrablo  on  the  coiitiiicnt  in  '.!r 
C'h&rlea  the  tJreat,  ia  prol.al.ly  much  oMor  in  cnht.im  ;  but  th. 
which  refer  il  to  ICotiiaii  origin  want  both  cuitgruity  aud  ciititiin 
nearett  appniach  to  it  ia  iii  a  law  <if  a. p.  ^i,^,  in  the  cxHle  uf  J 111 
''.  74'  t  4  '  '  igiti'r  ad  iualructionea  reparationK«<|uo  itimruiu  ponlii 
/iiiUuin  fpnim  hntiiinuni  nuUiu8<{U«  dignitati*  nc  venerationi*  uwrl 
*Mre  opurtet.'     Mr.  Cmlv,  ill  \\\»  '  Negl«;lcd  Vact,"  lias  M^ociiiiVXv 
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lets ;  three  even  of  tlie  bouaehold  slaves'.  The  great  diKtliiction 
however  is  that  of  wealth,  the  landless  ceorl  is  little  better  off 
than  the  slave,  except  that  he  niny  choose  his  own  mast  it. 

38.  The  prunary  element  which  the  law  rei^ardu  is  the  land- 
owning freeman  ;  the  first  relation  in  which  he  stands  is  that 
;  the  family'.     The  political  imiwrtance  of  the  tic  of  kindred 
preliistoric :  the  early  Germans  were  associated  in  fumiliea 
the  service  of  the  host  and  for  the  occupation  and  cultiva- 
iou  of  land,  but  the  family  had  no  jurisdiction  over  its  own 
Bembers,   nor   any  representation    in    the   state.     So   also  in 
jland,  it  is  probable  that  all  the  primitive  villages  in  whose 
»rae  the  patrouyniic  syllable  iw  7  occurs  were  originally  colo- 
by  eoniraunities  united  either  ifally  by  blood  or  by  the 
elief  in  a  common  descent  * :  but  the  legal  relations  were  for 
Dst  purposes  merged  already  in  those  of  tlie  towiibhip  or  the 
Krk,  and  the  j>^ilitieAl  weight  of  the   kindred  was  accidental 
only.     Yet  significant  traces  of  the  old  importance  of  the  bond 
remain  :  as  in  the  Gennania,  the  kindred  have  a  sltare  in  the 
fines  paid  for  the  wrongs  of  their  kiusmun  *,  so  in  England  the 
megtii  share  in  the  wergild  paid  for  their  slain  brother,  and 
oiitribute  to  the   payment   for   one  whom   their   brother  has 
they  have    certain  claims  on  his  hereditary  booklaud 
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X\ie   Law  of  Ethelbert,  (  75,  mentions  four  oluiwea  of  the  eorlcund; 

1 3C,  three  classes  of  lieU  ;  $J  11  itnil  16,  three  oUssea  of  theowa. 

I  '  K.  Mkur«r,  Kritidche    Ueber«oliiiii,  i.   5]-6i.     The    view  of  Kemblv 

ftzoni,  i.   334  M).)  aeenu  to  exaggeratt;   the  political  imjiortance  of  the 

_    wglmrh,  at  le&.«t  if  it  refer*  to  Anglo-Saxon  inBtiLiitiimH  however  early. 

See  also  RobertaoD,  .Scotland  under  her  Early  Kings,  ii.  309-340:  where 

likewiae  far  too  much  laliluJe   of  conjecture  is  tnkeu.     As  fur  the  im- 

Laiice  of  (he  (irim'i|ile  iu  the  devilopmcnt  of  the  German  iitate-systeiu 

erally,  the  views  of  Sybel  are  combated  by  Waitz,  Diu  Alte  Keoht, 

116, 117  ;  Deutsche  Verfaaaungs-Geschichte,  i.  53-60  sq.,  and  rejected 

by  K.  Mnnrer,  Kritische  Ueberschau,  i.  61.     Ou  the  An;;lo-Saxon  family 


_Law  generally  see  an  Eaiay  by  Mr.  Ernest  Young,  in  Essays  on  Anglo 

~"      «  Law,  pp.  121-J81.     It  is  true  that  in  the  nomad  suVte  the  famil; 

I  ia  the  only  trustworthy  one,  but  the  (iermans  had  passed  that  stage 


1  tbey  entered  history.     .Still  there  are  sufficient  vestiges  of  the  prior 
taoce  nf  the  principle  to  make  the  ini]uiry  valuable. 
ti  this  and  on  its    counexiou    with    the  Murk  system  see  Kemble, 
a,  i.  58  *<].  and  Appendix  A. 
1W.  Germ.  e.  31. 

For  the  share  of  the  kindred  in  the  receipt  see  Schmid,  Gesetze,  p.  394  i 
'  tlioir  aliane  iu  the  payment,  Alfred,  {{  17,  18  ;  Edmund,  ii.  •],  La, 


I     Fne  juid 

I        t«WU«]ll|«, 


Consfitiitional  Uittory. 


which  limit  his  power  of  alienating  it ' ;  they  are  the  legal 
coniiturgators  for  one  another*  in  uccusatiou  or  defence,  they 
are  liciund  to  protect  their  kinsman  in  his  minority  ',  to  seek 
a  lord  and  find  a  home  for  hiiu  if  he  is  lordlees  or  homeless  *.  All 
these  howerer  are  legal  rather  than  coustitutioiial  obligations. 

39.  The  unit  of  the  constitutional  machinery  or  local  aiiniini- 
atration,  the  siniplest  form  of  social  organii^ation,  is  the  tmvnship, 
the  viUaUt  or  tJic«»*.  It  may  represent  the  original  allotment 
of  the  smallest  subdivision  of  the  free  community,  or  the  set- 
tlement of  the  kindred  coloniwing  on  their  own  account,  or  the 
estate  of  the  great  proprietor  who  has  a  tribe  of  dependeutH. 
Its  headmitn  is  the  tvjn-ijerefiL^  who  in  the  dependent  townships 
is  of  conrs-e  nominated  by  the  lord",  hut  in  the  iiidi'iiendeut 
ones  inay  have  been  originally  a  chosen  ofliccr,  althou<rh  when 

'  Alfred,  i  41  ;  LI.  Hen.  1,  tit.  70,  }  31  ;  tit.  88,  {  14 ;  Schiuid,  [ip.  95, 
473,484;  Tlmrpe,  pp.  39,  Jji,  160. 

'  LswB  of  tbe  Norlliuinbrinn  I'lieats,  {  51  ;    Henry  I,  lit.  64,  }  4. 

'  Blnthere  and  Eiidric,  J  6.  '   Athelstan,  ii.  {{  1,  8. 

'  Tin,  viouliiA,  vicu«,  Bedc,  H.  K.  iii.  17;  t&H-soipr,  vicus,  v.  10;  /d»- 
jrrf/Vi,  villicus,  iv.  J4,  v.  10;  ltlM-»fipe,  Kdgar,  iv.  8  ;  ^iJiwa-mns,  ibid.  iv. 
8,  13.  The  tiin  is  originally  the  euclodure  or  hedge,  whether  of  tbe  Hingle 
fiirm  or  uf  the  euclom-d  village,  lu  tlie  ImrA  u  the  fortified  house  of  the 
powerful  iu«u.  The  corresponding  word  in  Norse  is  ijardr,  our  garOi  or 
f/ard.  The  equivalent  tJernian  ttrmiuation  id  hrim,  our  hum  ;  the  Daniih 
form  ia  by  iNor»e  liiJ  =  Gi'nii»n  Ixiu).  Some  inference*  might  Im;  drawn 
from  the8c  diffcrtmea  as  to  the  contnutu  of  e.irly  colonisation.  See 
lirimm.  It,  A.  p.  534.  The  notion  of  the  rfoi/ or  thor/je  seems  to  stand 
a  little  further  from  the  primitive  settlement. 

'  Athelstau,  iii.  §  7  :  'Si  tunc  nit  aliqnia  qui  tot  homines  habeat,  quod 
non  sufiiciat  omnes  ouHtodire,  praeponat  sibi  singulis  viUis  [)raepofltlijm 
nuom,' &0.  On  the  origin  of  the  word  gerefa,  see  Max  M  Ciller's  Lectures 
on  Language,  ii.  181.  It  ha?  been  roguded  generally  at  the  iiame  word 
with  the  Oerman  graf,  and  derived  from  ijniu,  grey  =  senior,  but  many 
other  explanations  liave  found  favour;  Grimm  connected  it  with  rdro, 
lignum,  tectum,  nnd  interpreted  it  as  comes,  siwius,  the  inmate  of  the 
■une  hou»e  ;  S|)oluian  connected  it  with  rfafaii,  to  plunder,  and  thus 
wxwunted  for  the  Latin  word  exactor  used  to  translate  it ;  Kemble  witli 
r<>{an  or  refan,  to  call  aloud,  making  it  originally  mean  the  bniiiiilur  or 
proclaimer  of  the  court ;  Kicbthofen  derives  it  from  the  Greek  ypAipai ; 
and  other  derivations  are  also  imagined.  Max  Muller  would  not  '  be  at 
all  surprised  if  the  Anglo-Saxon  gerefa  turned  out  to  be  ctymologiually 
unconnected  with  the  Gemiiin  ijrnf  (Lectures,  ii.  284),  and  this  is  so  far 
probable,  that  whereas  the  fundamental,  universal  and  {wrmaiient  idea  of 
the  gerefa  is  stewardship  ^ gerefa »dis|MUuator  ;  Alt  Gloss.  Schmid,  p.  597), 
the  graf  is  not,  10  far  as  appears,  a  steward  at  all,  but  primarily  and 
universally  a  magistrate.  If  then  they  are  the  same  word,  the  Knglish 
appUciilion  seems  to  b«  most  primitive,  and  there  ia  at  least  one  link 
missing  between  it  and  the  gra£ 
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the  central  powi-r  has  liecome  stronger  he  may  be,  ac  in  \\w 
rank  n7/<i,  the  uomineo  of  the  l<iuf»,  or  his  officer.     The  in- 
organisatiou  in   both   cases    mast   hiive  l>ecn   much  the 
for   the   dependent   communities   huiI   probably  in   most 
instances  been  originally  I'ree,  and  reduced  to  dependence  by 
powerful  neighbour ;   or  were  conijxwed  of  his  tennut.M  who 
entered  into  the  rights  and  duties  of  men  whose  estates  their 
lord  had  purchased  or  accumulated  by  inheritance. 

This  corporate  unity  is  subjected  to  changes  both  liy  way  of  RoUtton  ..i 
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development  and  under  legislative  action.  In  its  earlier  stage  iiw  lown- 
it  may  lutve  been  the  community  of  free  and  kindred  cultivators, 
^Kor  what  is  called  the  mark  '.  It  cannot  be  safely  nffinned  that 
^HUie  German  settlers  in  Britain  brought  with  them  the  entire 
^BR)'8tem  of  the  mark  organisation,  or  tliat  that  system  was  ever 
'  ^  in  Anglo-Saxon  times  the  basis  of  local  admi1li^trHtioll.  The 
comparative  rarity  of  the  word,  whether  in  laws  and  cliarters  or 
[in  lociil  names,  forbids  the  idea  of  such  completeness,  univer* 
ality,  or  iiindumeutal  conBtitutional  significance  -.     But  of  such 

KerubU  tuu  the  credit  of  being  the  first  Id  recognise  the  applicability 
I  Engliah  history  of  the  results  of  Gennan  investigations  iutii  the  ninrk 
yrtsm  :  but  with  his  usunl  tendency  to  I'xnggtration.     Since  be  wrote, 
be  whole  subjt-ct   hu   been  wurkeJ    out    by  Dr.  (i.  L.  von    Maiiier   in 
everkl  treatises :  the  most  iiuportiint  retiuUs  of  which  fur  the  history  of 
rly  society  agree  with  the  view  of   Dr.  Waitx   in   the    Peut-tcho  VtT- 
iMchiohle.     Sir   Henry   Maine,  on   Village  C'omuiunilies,  nii'l 
,  on   The   Lond-Coumiunity  of  the    Mi'ldle    Agri,  have    some 
Bportmf  reninrks  on    ibe    Kngli.-h  side  of  the  subject :    which    is   also 
Qloatrated    in    a   curious    £s.^ay  by  Willlaiu  JIaurer,  publishcil  at  Man- 
cheater  in  1855.     The  whole  question  has  been  eUlxirittely  discussed  by 
iMr.  Seebobm  in  '  Tlie  English  Village  Cojninunity,'  1883  ;  where  the  relica 
lef  primitive  tenure  are  interpreted  on  r  different  theory  from  that  of  the 
Itexi,  anil  niuih  greater  influence  assigned  to  the  peniianent  elements  of 
~l<imui  administration  and  }tritish  population.     The  renults  nre  extremely 
-  l^ut,  so  for  as  they  are  proved,  do  not  interfere  moterially  with 
■  ■us  aa  to  the  eotuAHnHu<in\  bearing  of  tbi?  subject.     iJr.  Gneist, 
t.ument,    i.    3,    goes   tmi    far   in    regarding    the    ex|>enditure    of 
Investigation  on  this  part  of  the  subject  as  unfruitful,  but  he  is 
edly  right  in  refusing  to  recognise  the  Mark  a*  the  basis  of  our 
•See  too  Schmid,  Gesetze,  p.  630 ;  Gneist,  Vervraltuiigsreoht,  i. 

Kemble  ascribes  the  r.irily  of  the  tertu  to  the  fact  that  '  the  system 

niwled  upon  what  it  refiresents  yie1d«l  in  En^'lanJ  earlier  than  in  Ger- 

-     us  influences  ; '  Saxons,  i.  36.  'Fhe  word  occurs  in  charters 

:    dcxxxiii     in  the  full  signification  ;  but  more  generally  as 

.-  ;iry.      The  'mercemot,'  mentioned   in  C<h1.    THpI.    dliviii, 
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Hu  ujstitution  there  are  distinct  traces.     We  nowhere  see  the  I 
qualilicution  of  the  fivmnuu  for  ])olitioal  right  ilfpeiiiliug  uu  a 
partnersltip  in  tenure  and  cultivation  of  common  hind.     It  may  I 
have  been  the  case  very  early,  but  it  is  more  probable  that  the  i 
settlers  had   passed    beyond    this    stage  liefore   they   migrated. 
Yet  in  the   nomenclature  of  the  villages  the  same  significant  | 
syllalile  that  jwints  to  the  idea  of  cognatio  points  equally  to  the  ] 
mark :  and  what  is  inJis]>utable,  the  existence  of  the  comuiou 
system  of  cultivation,  and  of  common  lands  Itelonging  in  usa-  I 
fruct  to  the  members  of  the  townshii),  proves  the  abiding  in- 
fluence of  the  mark  j)rinci]>le '.       Community  of  land  and  juiut 
action  in  cultivation  might  exist  without  forming  the  basis  of  | 
the  political  unity  of  the  community  :  it  cannot  be  shon-n  to 
have  precluded  the  iwssessioii  of  private  estate  among  the  sharers  ] 
of  it,  and  iu  its  Inter  form  it  appears  merely  as  an  appendage  to 
such  private  possession.       Common  lauds  of  manors  and  town- 
shiiLS  exist  at  the  present  day,  and,  witliin  a  century,  common 
cultivation  also  existed  in  many  parts  of  England.     It  is  to 
this  systoin  tluit  the  origin  of  some  part  of  the  machinery  of 
local  courts  of  tlie  manor  aud  township  wliich  still  exist  may  be 
traced '.     The  right  of  the  murkmen  to  determine  whether  a 
new  settler  should  be  admitted  to  the  township  exists  in  the 
form  of  admitting  u  tenant  at  the  court  baron  and  customary 
court  of  every  manor " ;  the  right  of  the  markmeti  to  determine  | 
the  by-laws  *,  the  local  arrangement  for  the  common  Imsljaudry,  i 

ia  referretl  by  Kenitile  to  the  place  where  Ihi;  inarkruooC  wu  helil ;  Stexout,  ' 
i.  55.     Schmid,  O^setze,  p.  631,  >:ive«  some  other  passages  wheru  the  word 
marlr  occuTfi,  but  it  it  not  found  in  the  full  seiue  in  the  l»w». 

'  Iiii,  {  4i  :  'If  ceorU  have  a  common  meadow,  or  otbrr  partible  Und 
to  fence,  und  nome  have  fenced  their  part,  aonio  have  nul,  and  [i>tranj;H 
cattle  come  in  and]  eat  np  the  common  com  or  gra^i,  let  ilitnte  gu  ifthn 
own  the  gap  lunl  oomnenMle  to  the  othera.'  The  nmnion  wiKid,  'omi- 
iiiune  ailfu  (joain  noa  Saxonice  in  gemenniaao  diciwuD,'  ia  mentioned  in  • 
charter  of  Ktlielwulf,  Cod.  Dipl.  ii.  i  ;  the  common  hknd,  '  guuanan  laode,' 
ib.  iv.  ^36. 

'  Keinble,  Saxotig,  i.  ^,^  ;  Maine,  Villnge  Comtniinitie*,  pp.  138-I40;] 
aud  \V.  Maurcr's  Emay.  ' 

'  See  Keinble,  S«xon«,  i.  1:4.  Thiit  the  inarkiumit  wa^t  a  court  of  justice, 
M  Kenilile  oonjectarea,  aeema  altogether  imjirobable.  Set'  .Mr.  A<Unia'« 
R««ay  on  Auglo-Suxon  Courts  of  I.,aw,  in  Euayjon  Anglo-Saxon  Law,  p.  jy 

'  KiUbin,  Court  Ixwt  aud  Court  Baron    ed.  1587),  fo.  7^;  N'pUon,  L*u  . 
Maneriurum,  pp.  54-58. 
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or  the  fi'uciug  of  die  }my-fieldii ',  or  the  proportion  of  cattle "  to 
1>«  tamed  into  the  comiuou  pasture,  exists  still  in  the  manoriiJ 
courts  and  in  tlie  meetingB  of  the  townsliips  :  the  very  customs 
if  relief  and  surrender  which  are  often  regarded  as  distinctly 
'feudal,  are  remnants  of  the  jKility  of  the  time  when  every  transfer 
©f  proix»t1y  required  the  witness  of  the  community,  to  wliose 
nieuiberiihip  the  new  tenant  whs  therehy  admitted.  Btill  be- 
tween all  this  and  the  eujoj-ment  of  political  rights  there  is  uo 
immi'diate  connexion.  It  is  as  an  owner  of  Imul,  nr  ns  »  fully 
■  i^ualified  -  lawful  ninn.'  not  as  a  iiirmln-r   of  (lie    iiiMik    eiimmu- 


Th<t  hW 
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nily.  Iliiit    the    fr.cm,.iL    Ij.is    r\i;hl^    :iii(l  diiti.H    ftii.l    Hiere    is    ii.i 
g\-idiiiee  I  hilt  ill   Kii^fWiiirl  tlip  ..Illy  M:<y  fif  .wiiiinr   laiiil  wns  Hie 


meniher-shi]>  ..Itlie  iii..rk. 

Tlie  historical  township  is  the  body  of  alodial  owners  who 
Luve  advanced  beyond  the  stage  of  land-ccmimunity,  retaining 
nmny  vestiges  of  that  organisation  ;  or  the  Iwdy  of  tenants  of 
at  lord  who  regulates  them  or  allows  them  to  regelate  themselves 
on  princijiles  derived  I'rom  the  same. 

40.  In  a  further  stage    thetownship  appears  in  its  eccle-  The  u 
stical  form  as  the  parish '  or  portion  of  a  parish,  the  district  iu<<tiii 
Signed  to  o  church  or  priest ;  to  whom  its  ecclesiastical  ilues  imrinii 
1  generally  also  its  tithes  are  puid.     The  bouudaries  of  the 
ah  and  the  township  or  towiisliips  with  which  it  coincides, 
generally  the  same ;  in  hinall  parishes  the  idea  and  even 
ilioiue  of  township  is  frequently,  iit  the  present  day,  sunk  in 
t  of  the  parish ;  and  all  the  buainess  that  is  not  manorial  is 
sjmtched   ui  vestry  meetings,  which  are  however  primarily 
••etings  of  the  township  for  church  purposes. 

Al.  In  some  parts  of  England,  especially  if  not  solely  those  TiieTtthu 
liicL  constituted  the  West  Saxon  kingdom,  the  name  of  tithing 
daces  that  of  townshi])  as  the  unit  of  local  administration. 
ia  term  occurs  as  early  as  the  time  of  Edgar ',  and  must  be 
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XaiM,  Laud  Community,  e<l.  Ouvry,  pp.  17.  18  fn\. ;  Ci.  L.  von  Maurer, 

rverfiutg--  i-  ^158. 

N  '  '        Mttuwiorum,  pp.  59, 67. 

I  !y  mid  Jliildle  Ayi-»,  i.  i  jl  ;  Toulmin  Siuitli,  Tlie  Hariali. 

Hit    . -   .u  of  p».ri«lie8  we  below,  Chapter  VIII.     Thc'Churoh  nf 

wii  '  x»  uie.ntiout*it  by  IJeile,  H.  E.  v.  1  J. 

Jn  Uw  Jadicw  civitati*  Landouiw,  Ath,  vi.  a,  8,  {  1 ,  it  U  not  h.  local 
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uudfi"stooil  lis  thi'ii  signifyiiijjf  u  loeiil  ur  pirsoiiul  Kulnlivisimi  ui 
the  bundrod,  iiltliimgh  it  now  iijipears  genenilly  ns  ii  subdivision 
of  ft  piiriali.  Niiturally  tlie  word  would  mciin  the  tenth  [wirt  of 
the  lnrj,'er  divisioJi ;  and  if  an  instisnce  were  forthcoming  of  the 
historical  introduction  of  the  hundred,  or  the  colonisation  of  a 
Ixirder  territory,  it  would  probiihly  he  found  that  the  hundred 
and  tithing  were  measured  in  j)ro|wr  inojiortton.  But  ns  this 
cnnnot  be  done,  it  is  fufor  to  allow  to  the  tithing  the  fame  laxity 
of  inteqiretation  that  Tacitus  allowed  to  the  hundred.  It  i.s 
however  quite  possihle  that  the  tci'm  wasi  n  relic  of  the  same 
Bystem  that  the  hmidred  itself  repreeeuts ',  timljits  the  hundred 
/Was  the  8|.here  of  the  hundred  court,  so  tluTtitlung  was  the 
sphere  <if  the  tiehiiijrnian,  mid  that  the  arriinyein(;iit.  heiny  foijnd 
.Itpplicahle  to  both  l>filici-  and  fisod  purpose-,  wns  n>ed  fi>r  n 
peryinial  as  well  as  a  territonal  divi.-iiin.  Tiius  wlien  Eth(,dwulf 
leleiined  one  nut  cf  every  tcji  hides  of  fulklanc!  from  the  payment 
of  geld,  or  when  lie  ordered  that  eveiy  ten  hides  of  his  Iniid 
should  inaintnin  one  jKK)r  nniii,  the  arrangement  might  result  in 
the  foruiatiuii  uf  local  lithings;  or  might  even  jiresuppose  their 
existence.  The  convenience  of  rating  a  number  of  hides  together 
produced  the  Lineulushire  hundreds  and  the  Kichmondshire 
■  fenmentales,'  and  as  a  fiscal  iirrangenient  the  West  Saxon 
tithing  may  have  had  the  same  origiu  before  the  time  of  Canute  ', 

hut  a  iwreoiiiO  ng^ouiation  of  ten.  See  (.'linpler  XI.  J  IJI  Iwlow.  Eil;^, 
i.  1,  4,  meiitioiis  the  titliin),Nniia  us  Inking  |i:irt  iu  the  ooUim  uf  the 
liundrod  in  the  matter  of  tlieft.  The  only  other  place  where  the  titblu^ 
iHx-urs  i^  in  the  Secular  Inw  of  Canute,  {  io.  It  i(  curiim*  tliut  teothunij 
shun  1(1  be  ordinarily  umkI  for  an  asHiiciation  often,  as  the  only  whole  of  which 
Ihe  tithe  iti  ten  must  he  the  hiindreil  ;  anil  if,  as  generally  believed,  the 
Anglo  Saxon  hundred  waii  the  long  one  of  tiix  ticore,  the  t'thing  ought  to 
have  ooutuined  twelve  ;  and  Fleta  upcaka  of  the  frankpledges  as  itozehu. 
Palgrave,  Conimonweahli,  pp.  cxxi-cisvi. 

'  The  dtcaitun  and  dfcnnin^  or  ihntriit,  occur  in  tlic  org&nis4ttion  of 
the  hoHt,iu  the  laws  of  tlie  Visigoths  and  lUvarianh;  and  in  connexion 
with  the  |>olice  system  in  the  Lombard  laws  alsik  I'he  itrciiuut  in  Krank 
law  is  the  lowest  othccr  in  the  host,  or  in  police  adjiiinittration ;  but 
nowhere  is  there  any  trace  of  n  division  of  land  connected  with  the 
niuuber.  The  Frank  host  recognised  the  ciml«\>eniiiim  of  ten  men,  but 
there  is  no  certainty  that  this  was  connected  with  the  duciiHUM.  Waitz, 
I).  V.  G.  i.  488-491.  Cf.  Oncist, Sclf-goveruinent,  i.  9  ;  Pulgrsve,  Common- 
wealth, p.  199. 

"  Tithings  at  present  exiHt  in  Somerset,  Wilu,  Berki,  I)eviin,  Dorset, 
Hants,  Surrey,  and  Suuex  ;  there  are  isolated  instances  in  Warwickshire. 
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whose  enHctinent,  '  We  will  tliat  every  fri-eiiiaii  W  ln'ouijlit 
llitu  liundicd  niid  litliinu','  ueeiufi  viituullv,  at  leiisl,  to  .secure 
to  every  in;tii  Iih  ^iroixr  iloiiiicilo.  and  to  tlio  imlilic  service  liig 
mr>er  emit rilmt ion.  If  however  tlie  tithing  ever  existed  iis  a 
lerritoriiil  fuUlivisiiou  outside  the  West  Snxon  kingdom,  it  must 
nt  an  early  diite  Imve  sunk  both  the  name  aud  the  functiona  in 
that  of  the  villata  or  towiishiii'.  The  local  tithing  may  Uien 
pocsilily  mark  a  stage  in  the  process  hy  whieli  the  pergonal 
orgHuiaatiou  of  the  fire«  people  passed  into  the  territorial  system. 
But  tlie  name  has  been  very  commonly  applied  both  by  historical 
writen-  and  in  legal  custom  to  denote  an  institution  only  inci- 
utally  coauected  with  territorial  arrangements,  the  association 
ten  men  in  c^jmmon  responsibility  legally  embodied  in  the 
\ofh  or  frankpledge. 


lof 


Tliis  institiition ",  of  which  there  is  no  deOuite  trace  Ijofoi-e  Tiie  fTith . 

[  Glouoectermliire,  and  Woroe«t«rahire ;  »nd  tLo  t^iwnahip  occiini  here  ittiil 

tliere  in  the  former  litit.     In  the  otiier  counticit  the  aubiliviniuu    of  tho 

(laruh  \ie%t»  the  n&me  of  totriiRhip,  except  in  Kent,  Cornwall,  Hertford, 

and   Sutfolk,  where  only  pariiihes  and  hamleta   are    onlinarily  reckoned. 

The  Ciimiih  tithings  aeeui  to  be  coincident   with  the  manom,  and  thiu 

may  be  merely  the  areas  of  the  oourt-leet  view  of  frankpledge.     Palgrave, 

|k.  caxi.  givet  injitAueei  of  both  personal  frankpledi^es  and  local  tithing  in 

[  the  reigu  of  Henry  HI ;  the  foniier  in  Kent  and  Warwickahire,  the  latter 

in  Devon.     In  the  Pi|>e  R41II  of  i  Itich.  I.  the  perxonal  tithing  in  I!eilf»rd- 

iliire,  Gloucesteraliire,  Berkshire,  SuMei  aud  Snrruy,  and  the  local  tithini; 

ill  Cornwall,  ^wmerM■t  and  Hants,  alike   discluirge  the   function  of  the 

I  fruikplol^e ;  see   pp.    j'i,  114,    IJ3,    16S,  169,   &c.     These    illustration!) 

I  night  determine  the  question  of  tho  origin  of  the  tithiiij;  generally,  were 

Fit  not  that  the  term  occurs  before  the  frankpledge  tithing  woa  instituted. 

[Finally,  it  i«  not  imposnible  that  there  may  have  been  a  connexion  be- 

rtween  the  crclesiattical  titho  and  the  domiciliary  tithing;  for  the  ciric- 

f  aecat,  or  chtirch.Bcot,  was  juiid  by  every  mnn  to  the  j>ariith  church  of  the  place 

1  where  he  had  his  hearth  at  Miilwinter;  Ini,  {  61.     As  his  hundred  wan  tho 

[  <tistriet  where  he  paid  suit  to  the  hundred  court,  his  tithing  wai  the  diatrict 

rliere  he  |>aid  hia  tenth  to  the  church.     But  thia  Ia  only  a  (peculation. 

'   Peariiirti,  Middle  -Ageii,  i.  J.'so,  eays,  '  Ten  families  conitituted  a  tithing, 

Fthe  *elf-guvemiog  unit  of  the  state,  wliioh  is  now  represented  among  11.1  by 

ihe   [laruh,  tlie  ten  tithiii<><i  wore  a  butulred.'     Robertson,  Hist.  Essays, 

r.   Uv,  aloo  Dseii    the  uord  as  generally  etiniralent  to  township.     It  is 
very  rash    to  adopt   any  snch   generalisation.     Gneist,  Verwiil- 

'  '.51.   MJ.  alleges  that   the   word  is  not  found  in   Doracwlay 

J .  64.S),  and  r.  jects  the  territorinl  application  of  it.     Palgmve 
rta  that  the  local  tithings  in  the  West  may  have  bei-ii  remains  of 
divisions  ol  Csntreds  and  Trtfs.     Mr.  I'tareon  says  that  the 
of  Pevun  generally  contain  about  ten  parishes,  and  infers  theucu 
al  id'  ntity  of  the  parish  with  llio  tithing. 
this  subject  a  great  literature  exists,  which  may  bo  seen  summed 
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the  Norman  CoiiqueBt.  U  Imsed  on  a  principle  akin  tq^that  of 
the  law  which  directs  every  landless  niun  to  have  a  lord  wjio 
Bhall  aiiKwor  for  his  a^ipearunce  in  the  courtii  ai  Liw.  That 
measure,  which  was  enacted  by  Athelstau ',  was  enlarged  by  a 
law  of  Kdgar',  who  required  that  eveiy  man  fthould  have  a 
surety  who  should  Iw  bound  to  produce  him  in  case  of  litigation, 
and  answer  for  him  if  he  were  not  forthcoming.  A  law  of 
Canute'  rc-cnacts  this  direction,  in  close  juxtaposition  witli 
another  police  order  ;  namely,  that  every  man,  who  wishes  to 
be  entitled  to  any  free  rights,  shall  be  in  a  hundred  and  in  a 
titbinp.  The  laws  of  Eilwnrd  the  Confe?°or,  a  compilation  of 
supposed  Ani^l()-S;ixun  cuMtnms  i:;sui.d  iu  the  twi-li'tit  century, 
contain  a  clause  on  which  the  later  practice  of  frankplt'dire  is 

founded,  but  which  seems  to  uriiiinate  in  the  confusion  of  the 

^  ■  -      -  — 

two  clauses  uf  the  law  of  ( 'anutc.  By  this  article,  which  de- 
scribes itself  as  a  comparatively  recent  enactment  *,  all  men  are 
bound  to  combine  themselves  in  associations  of  ten,  to  which  the 
name  vX  fritliborh  is  given  in  the  South,  and  that  of  tmmomtHul* 
iu  the  North  of  England'.  Each  association  has  a  headman,  u 
'  caj)ital  pledge,'  borh»-eaUlitr  or  frithhonje-htad,  to  manage  the 
bnsiuefs  of  the  ten.  Thus  constituted,  they  are  standing  sureties 
for  one  another :  if  one  break  the  law,  the  other  nine  shall  hold 
him  to  right ;  if  they  cannot  produce  him,  the  capitid  pledge  with 
two  of  his  fellows,  and  the  head  men  and  two  others  out  of  eftcli 
•of  the  three  nearest  yrf</tior/i»,  are  to  purge  their  association  of 
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lip  in  Wait!,  D.  V.G.  i.  4<l4-49(  ;  Schmid,  Geaetie.  pp.  646-648;  K. 
Miiurer,  Kril.  Uelier»cl»»u,  i.  87-96  ;  Gneint,  VerwnltK^r.  i.  166;  S«lf- 
govemraent,  i.  a6  »q.;  Uallnm,  M.  A.  ji.  389.  I'ttlfeTove  ,('ommonwi'«llh, 
p.  ig6  8q.  i\w\  nutea'i,  wlio  anticipaUM  iiimt  of  thu  later  argiinituu,  rcfen 
the  iniBtittiti«n  Ici  Canute. 

'  AtheUtAti,  ii.  3.  If  a  reeve  dare  mil  warrant  any  uf  tun  Inrd'a  men. 
the  8U»|>ecle()  innn  niimt  find  twelve  ple<lg<a4  anmnif  his  kimlred,  wlio 
dhall  etatid  in  sceiiril;  for  liiin  ;  ibid.  iii.  7,  i  ].  Tbia  looki  like  a  frank- 
pledge, liul  probably  in  a  variety  uf  tlic  coropurgatuty  obligation  of  the 
kin. 

•  Edgar,  iii.  6  ;  iv.  j. 

'  ('Aiiute,  il.  jo;  (incitt,  Self-govemiiiont.  i.  ]6. 

'  Edw.  L'liiif.  a  19,  16;  .Schiiiid,  pp.  50J,  J07;  Tliorjie,  i>p   194,  196. 

*  Edw.  Conf.  %  19.  Toniiirutale,  fiowevfr.  in  RicliriniudnliUi-,  w»4  in 
Henry  II'i  rei^  an  extent  uf  14  rarucatt^  which  |>aid  4*.  71/.  an  an  annual 
iax;  tea  Uale,  ifegiiL  lion,  de  Kiobniuod,  \>.  tt. 
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Dinplii-ity  In  the  flight  of  tho  criminal,  or  to  make  good  tlie 

chief  he  has  done.     The  u^iiocintiuii  of  the  ten  is  called  also 

be  tithing',  and  the  'capital  pledge'  the  tiihing-vaxi.    Whether 

efori"  the  Conquest  this  union  or  cotifusion  of  the  two  distinct 

Jea^  had  taken  the  form  of  a  law,  there  is  nothing  to  sliow : 

ad  the  word  frankpledge  is  utied  in  the  so-called  laws  of  the 

|Coni{Ui-ror  simply  for  the  surety ' ;  but  it  is  probable  fi-ora  the 

iew  of  his  legislation  in  tho  case  of  murder,  by  which  the  ro- 

ODsibility  of  producing  the  criminal  was  laid  on  the  hundred  *, 

hat  a  kindred  measure  of  universal  application  may  have  then 

een  introduced,  and  that  thus  the  mutual  reKix)nsihility  of  tho 

Aukpledge  was  imported  into  the  English  law.     The  '  view  of 

'^frankpledge,'  the  business  of  seeing  that  these  associations  wore 

kept  in  perfect  order  and  nnmlier  and  of  enforcing  the  same  by 

lie,  wa^s  one  of  the  agenda  of  the  local  courts,  and  became 

Jtimately,  with  the  other  remunerative  parts  of  petty  criminal 

isdictiou,  a  manorial  right  exercised  in  the  courts  leet,  where 

still  exists  '.    It  was  made  one  way  of  niaintaining  the  practice 

local  representation :  the  capital  pledge  and  a  jiortiou  of  his 

jtliing  taking  tJie  duty  of  apj>earing  for  their  township  or  berejvic 

in  the  popular  courts";  and  thus  again  the  ideas  of  the  town- 

gliip  and  the  tithing  come  into  connexion.     It  is  in  this  point 

tli«t  the  fi-ankple<lge  has  its  chief  historical  importance.     It  has 

lieea  very  much  exaggerated  ;  some  writers  havitig  even  gone  so 

\T  »s  to  make  it  a  common  institution  of  the  whole  Qerrann 

tee,  and  possibly  the  basis  of  political  combination  :  by  others 


FUrihljafl 
the  date  ot\ 
the  Con- 
quest, 


Cnlltluunl 
exUtcnce  tn 
ctmrt  leet. 


EKji^era- 
tl.iri  y>t  till' 
liii|>.irtAiicu 
ot  tho  rrmlkk- 
plod^fe. 


■  Madoz,  Hift.  Exeh.  p.  391 ;  Palgrave,  Commonwealth,  pp.  196  m\. 
'  Wniiun,  i.  JJ.  32.  '  Ibid.  iii.  3. 

*  Pidgrare  (Commonwealth,  pp.  201,  czxiii)  agierts  that  the  view  of 
kpledge  did  not  exiat  in  the  'shires  which  constituted  the  ancient 
of  Northuiiibria,'  and  give*  reference  to  rccurda  to  prove  thnt 
I  not  eeneral  in  Mercia  in  the  reign  of  Henry  III.  However  thi< 
ay  have  been,  it  i»  certainly  fonnd  in  Yorkshire  at  the  prwt^nt  day. 
cxoeptlona  may  be  perhaps  Hceotinted  for  on  the  gruutnl  uf  the  in- 
habitanla  of  exempt  di«trii.tii  being  under  the  pleilgo  of  the  lord  of  tho 
■ofl  at  the  time  of  tlio  iuititution.  But  tlio  question  ia  obscure.  C'f, 
,  Verwaltungwecht,  i.  178. 
L.'uatoiii*  of  Kent,  Slatates  of  the  Realm,  i.  J13.  The  lK>r|{he8»ldor 
.1)  appeared  for  each  'ouminune'  of  tenaiiln  in  (ravelkind,  in 
I    the  juaticea  in  Eyre;  each  borough  however  waa  represented 
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again,  it  lias  bvoii  regarded  as  a  form  of  gnild ' ;  and  as  a  sub 
stitule  for,  or  developiuent  of,  the  priiicl|)!e  of  the  accoutitnhilitj 
of  the  kindri'd  for  wergild  '.     These  views,  luid  otlif>r*  c<iiiallj 
speculative,  luay  be  safely  discardetl :  there  is  no  trace  of  anjj 
similar  inBtitulion  on  the  Continent,  or  even  in  England,  earlie 
than  the  middle  of  tlie  twelfth  century,  although,  an  liiia  )i«ea 
said,  the  enactment  of  the  law  would  be  not  strange  to 
legislation   of  the  Conqueror.     If  it  were  not  that  the  ter 
tithing  occurs  in  the  lawH  long  before  we  have  any  eviilence  ol 
the  existence  of  the  frankpledge,  the  latter  institution  might  \h 
regai'ded  as  the  origin  of  the  name,  if  not  of  the  local  buIh 
division  which  in  particuLir  districts  tiikes  the  place  of  the  mor 
usual  (owiiMji. 

42.  To  return  however  to  the  township.    Begides  its  charact 
!is  representing  the  principle  of  the  murk,  and  forming  the  l>aau 
of  the  parish,  the  township  has  a  share  in  the  creation  of  thd 
later  territorial  jurisdiction  of  the  manor:    and  those  earljl 
townships  which  were  founded  on  the  land  of  a  lord   are   id 
OtiiruuUaiKi  many  respects  much  the  same  as  manors'.     The  lord  exercise 
in  lx)tli  the  functions  depending  on  the  free  possession  of  th 
land,  which  in  the  free  community  belonged  to  all  the  towns 
men,  and  likewise  a  jurisdiction   in  civil   and  criminal  suite 
which,  with  ail  the  profits, — for  in  early  time  the  p-cuniar 
interests  of  justice  formed  no  small  part  of  iho  advantages  of 


Tlld  t,iv>Il- 

luonur. 


ciealotl 

of  tho 
UMaur. 


'  Tho  geyildiin  who  are  mentionwl  in  the  Uiri  on  which  thi>  theor;  i 
liiiiU,  kra  the  imncintrn  or  ojiiipanions  of  atntni^eni,  ami  kinlesg  |)«ople| 
Mil)  rumisli  no  eviilencc  of  nny  inntitution  of  the  kinil  for  coUrctive 
ii|ionHibililv.     Wnils,  O.  V.  Ci.  i.  461-466.     The  giiihU  thcnuelvea  had 
(|«itt»  jliffercot  ol>jtot.     S<'o  the  next  note  ami  *,'h:iiiter  XI  below. 

•  Tlie  iniportunixi  of  the  subject  of  frnnl(|)le<lge  is  moch  «\agi;enitedil 
<>wiui;  to  the  cxtriKinJinnry  variety  of  views  that  huve  been  cnt«rtainc<ll 
upon  it.  It  ia  obuuua  that  aMOcialioii^  of  ten  men  may  be  emixxlicdl 
(1)  lu  in  k  guild  for  mutual  help  aii<l  obtiiiiiiiij;  of  re<lr«an;  (J  in  iMilloa' 
••rg»rii8»tion,  to  join  in  the  pursuit  of  n  thief  who  hnH  ri-il)tn«fl  »nJ  majT^ 
be  conce.ilwl  within  their  ?i. 
rharauter  of  tho  dccinia  or  <l<- 
httndrtfl ;  (3)  ua  ft  ciimpulsot-v 
in  the  frank pleilt^e. 

■  Oiilerit'ii*  Vitali*  (lib.  iv.  o.  y)  regarileil  tin 
u«  iilentii'ul :  '  villas  qua*  a  uiaiicnilo  nianeri' - 
•renin  Ui  hold  that  nearly  all  towniihi|M  in  At 
the  riiJa  of  »  Iniil;  Cuzuiuonwe«Uli,  p.  di. 
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jmlicinl  power, — was  conferred  on  liim  by  the  original  gift,  ami 
rcmored  from  the  cognisunce  of  the  hundred,  lu  consequenco 
cf  this  a)-aifin,  the  exact  development  of  which  belongs  to  a  later 
ftajfe  of  our  inquiry,  fome  pnrt  of  the  Imsiness  properly  belonging 
to  the  township  is  dispatched  in  the  inanorit\l  couHs,  varied  of 
course  by  local  curtom  end  the  terms  of  particular  grants. 

•13.  In  nil  these  forms  iind  reliitiouH  the  townsmen  ri'taiu  Iheir  Tin-mwin- 
right  of  meeling  and  exercising  i-ome  sorts  of  judicial  work,  kiwlMhii! 
although,  until  the  criminal  jurisdiction  in  court  Icet  cornea  to 
the  lords  of  manors  by  special  gnuit,  their  pailioipation  in  such 
matters  is    of  the   character   simply  of  police-agency.     Their 
assfnibliis  are    rather  aanUa  vr  meetiin;'<   tlmn   pmppr  rniirf x  ■ 


for   niiv  contentious   proci  eiliiitrs  anioni/at   men  ?o  closrlv  con- 
nected and  bo  few  in  number  nuiyt  have  beoii  carried   imuie- 
diateU  to  the  Imndred  court.    But  they  may  be  safely  understood  Tiiu  Ij^-Uma.] 
to  have  had  the  power  of  making  thfir  own  by-lawt:  :  the  word 
Otl-Uiw  itself  is  said  to  mean  tlie  laws  enacted  by  the  township, 
the  '  by '  of  the  Northern  shires  * :    the  gemot  also  elected  its  BkoUun  < 
own  officers,  possibly  the  yerefa  and  ihtrli/Jel'' ;  it  arranged  the 
representation  of  its  interests  in  the  courts  of  the  liiipdrol  ami 
the  -shire,  where  the  yerefii  and  ti  ui"  \>en  men  a|i|)cariil  for  the    I 
t ownship;    it  cariied  iiiln  effect  tin;  rei|iii^ili(>n.s  of  the  hi;:;lie r 
couil?  in  the  way  of  taxe^  and  otiii  r  exactiiiny.   the   pursuit   <it' 
criroiiiftla  and  the  search  for  stolen  gootls':  on  the  institution  of 
the  frankpledge  it  pre|iared  the  litliiutf  lists  for  the  view  of  the 
sheriff.     In  the  dejiendent  townships  fome  of  these  functions  8ima»r 
derolved  ou  the  lord's  steward,  or  nominated  gerefa,  as  the  d«i»ni<<^nt 
delegate  of  the  master  on  whom  the  original  gift  had  conferred 
the  power  of  enforcing  these  sections  of  jurisdiction  :    but  the 
actual  process  must  have  been  much  the  same  as  in  the  freer 


'  P»l{^ve,  CommonwoUth,  p.  80 :  be  nuoten  Joniuidea  for  tha  oie  of 
llie  wofS  '  beils^im '  in  the  ume  fietuc  ;  ae  liebnii  Geticis,  c.  J. 

'  TUe  qiurI  casUiin  afu-r  iho  t'onijiiest  uml  ftiU.  Ptilgrsve,  Cominon- 
woilth,  p.  8j.  Tlie  titliiD^omm  ia  of  course  an  dcctivo  officor.  The  idea 
ttml  he  w%a  •  tort  of  village  maginlrale  i»  with>>rit  liiuis ;  altlmagh  in  » 
timpio  r^mimtinity  of  pea«&nt(4  the  office  of  a  otvastjible,  for  Bticli  secinf*  Ut 
h^  '>ion  of  the  titliingman,  was  hold  in  more  honour  than  it 

>»  .01,  M.  A.  ii.  j8j. 

(ii-.ii.vf    niMi  iCadric,  }  5  ;  lC<lgar,  iv.  4i  8,  13;  Etholred,  iii.  (  15. 
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communiticH,  if  we  may  judge  by  the  fominoii  law  of  the  Inter 
manors  where  the  suitors  nre  judges  in  court  bHroii  still  '. 

As  the  national  customs  which  belong  to  the  lowest  range  of 
machinery  are  subject  to  the  fewest  organic  changes,  these 
courts  have  continued  to  exist  until  the  i)resent  day.  In  the 
vestry-meeting  the  freemen  of  the  township,  the  mtepayers,  still 
assemble  for  purposes  of  local  intiTost,  not  involved  in  the 
manoriiil  jurisdiction  ;  elect  the  parish  officers,  properly  the 
township  officers, — for  there  is  no  primary  connexion  betwien 
the  maintenance  of  roads  and  collection  of  tnxfs  and  the  pariah 
as  «n  ecclesiastical  unity, — the  church Wiinien.s,  the  wsiywnnlcns, 
the  assessors,  and  the  overseers  of  the  poor.  In  the  courts  of 
the  manor  arc  trans8Cte<I  the  other  remaining  portions^  of  tie 
old  township  jurisdiction  ;  the  enforcing  of  pains  and  peniillies 
on  the  breakers  of  by-laws  ;  the  election  of  the  capital-])! edges 
of  frankpledges,  of  phbiscitarii^  or  by-lnw  men,  aletiisters, 
constables,  and  other  officers  of  a  charncter  of  which  nine-lenths 
of  Englishmen  know  nothing.  The  court-ljuron  and  customary 
court  continues,  in  its  admission  of  tenants  and  witncesing  of 
surrenders,  the  ancient  business  of  the  markmoot ;  Ihe  court 
leet  exerci.'tes  the  remaining  share  of  the  higher  jurisdiction 
involved  in  the  gi-aut  or  exemption  of  the  original  gift.  The 
vestrj'  is  the  rejiresentative  of  the  ijemoi,  with  which  it  was 
once  identical ;  but  as  the  jurisdiction  of  the  courts  of  the 
manor  was  defined  by  charter,  or  by  the  customary  law  existing 
at  the  moment  of  their  creation,  all  matters  arising  outside  that 
jurisdiction  come  under  the  management  of  the  vestry.  Nor 
can  the  imjwrtance  of  this  point  be  exaggerated,  when  we  look 
further  on  and  see  in  these  local  gatherings  the  chief  element  in 
the  origination  of  the  Iwrough  system  of  later  date.     The  cora- 

'  Alio  Doin«!«J»y,  i.  195  ;  •  Hanc  terraui  tenuerunt  vi.  Boclieinanni  etd»rc 
et  vendere  U-rnun  suam  potiierunt.  Unuii  enriuii  liumo  regi^  K<lwurdi  fuil 
et  inwarduin  invonit  Ticecotniti.  Trm  ialoriiiu  soohenmnnorum  occomino- 
davit  Pimtus  Rogerio  cumili,  propter  plucita  eua  teoenda,  tied  p<Mteaoocupa- 
verunt  eo8  houuDos  comitU  et  retinuerunt  cum  t^rriii  auingineliborature,  et 
rex  inde  servitiuni  uon  Imliuit  ueo  habet,  Biciit  ipse  vicucouies  diuil.'  An  im- 
portant paoaoge,  ibowing  further  huw  nianun  were  enlarge<l  by  uauqiatioD. 

•  Manorial  iteyinter  nf  Aldlx>rougli,  V'ork«liirt- ;  the  oSiceni  vlooted  in 
the  ninth  of  Charlea  I  were  four  b)-l»wmen  or  pleliucitarii,  two  oon- 
(table*,  two  alelanten,  and  one  '  comiuunis  impercator '  ur  pimJcr. 
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tively  restricted  clinracter  of  tlio  jKiweix  fil  lli>'  lootl  loiiitH  importM 
probably  tlie  caUHe  wliy  liberty  of  election  was  Ruffere<i  t«  iia«<rf 
at  in  them  dnring  nges  in  which  in  the  higher  ranges  of  tho 
ity  it  was  entirely  lost.  A  curious  instance  of  the  early 
snfusiun  of  the  ideas  of  the  towD»lii|i  iind  the  jmrisli  may  be 
Dund  ill  the  defeusivc  war  .of  A.D.  1 138',  when  the  |inriyh  piie^lH 
rith  their  parishioners  nssemhled  and  joinid  the  army  of  the 
trous.  In  the  hundred-courtB  the  pardon  still  joineti  in  tlie 
rpreiciitation  of  the  township'.  The  host  waa  the  nation  in 
[US  ;  here  it  i«  the  church  in  arms  also. 

44.  The  '  biirh  '  of  the  Anglo-Saxon  jM'riod  was  sijitjil^' amore  Th«  hmh. 

trictly  organised  form  of  the  township,     It  was  proliably  in  a 

Bore  defensible  j>OHition ;   Iwd  a  ditch  mid  mound  inst(UuLaf  tlie 

Icsct  hedye  or  '  tun  '  from  which  the  township  ttok  its  imme; 

md,  a«  tJie   'tun'  originally  was  the  fenced  lioinestcad  of  the 

niltivator.  theJiiuJi'  waa_lluL  fuitjiied  house  and  court -yaiil 

lif  the  mighty  man— the  king,  the   magisti-ate,  or  the  noble, 

Althouah  there  is  no  evidence  which  connects  the  bnrlm  of  the  (irooth  of 

luglo-Saxonhi  with  the  reniauis  of  Ko)uan  civilisation  \  and 

ihhough  like  the  rest  of  the  Germans  they  abhorred  walled 

[>wnb  as  the  defences  of  slavery  and  the  graves  of  freedom ', 

bey  must  uecesirarily  have  used,  duiing  the  process  of  con<pic8t, 

ortified  camps  which,  after  ])cace  was  obtaine<{,  served  as  civil 

entres  for  the   districts  in    which  they  were   placed,     Other 

owns  grew    up   raund  the  country  houses  of   the  kings  and 

nldorrnen,  round  the  great  monasteries  in  which  the  bishops 

lUieir  seats',  and  in  such  situations  a8  were  pointed  out  by 

E.  Hexluni,  eil.  TwysJen,  c.  J3I.  '  Hm.  I,  vii.  {{  7,  S. 

l»<^r»<>n,   Enj-ly   ami    Mittdle  Ages,    i.    164,   follown    Mr.   T.  Wright 

.'ift,  ixxii>    in    on   ingenioua    argument   fur  the   cuntiniiity  of 

iiicipal  irittitutions  in   Anglu-Saxun   Britftin  :    iUnf:trating  the 

'    cnce   to  the   tritiodn    n^efnnittta,  cxtra-miirat   tiarii*!,  And 

-iilarv  i  all,  however,  ca|Mi1iIiii  nf  other  ami  far  nt'irt,  pr<>- 

'    iv.  64. 

>'  L*i/fiitt//«jv  hurk,  Kdin.  ii.  2,  &c. ;  thu  cijningi^a  tun,  Alfred, 

r/cn  fun,  Ethelbert,  )  l.^;  eijniiuji't  rnldur  Ml     villa  rejpilrH  , 

.  ii    c);  criJifTr    i.  e.  t'arli«lv),  ibid.  iv.  19;    the  mijntlrr  ulnwr 

-11(14  loca,  Bede,  H.  E.  iii.  .f.    'Hie  five  nmiixh 

Derby,  Leieetcter,  and  .Stmnfonl,  lia"!  nnt  only 

■  I.-,.  •■!    mill   uwn,  Imt  n  cuiiiiiiun  orijanisatioii,  apjnruntly  of 
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iiutureasKuited  fur  trndi;  and  coininerce.  Where  such  cumuiuuitin 
\v<-i-c  ilevi'lo])r(l  out  of  flie  villoge  tovvnsbips,  or  fonndrd  tin  ihr 
folklaud,  ibfir  institutioua  and  urgauistttiuu  would  oontiuuc  (rvt 
until  the  time  at  which  the  king  began  to  be  regarded  as  the  owner 
of  the  public  laud,  aud  the  lordofovcrj'man  who  luid  no  other  lord. 
In  these  tlio  idea  of  the  free  towMBhip  was  retained :  municipal 
authority  depended  ou  no  dilTerent  organisation ;  the  presiding 
magit<tnilg_JS»fi-tlw-flC2iyi!.'-  •  '"  niercuutile  places  tuoh  n»  Loudon 
ur_Buth.  the  puTl-ijerefa  ;  in  ot  he  it*  the  tmc-QereJ(i  _sit  i\vi  tun- 
gertfa_fixa^ ' :  his  assessors  were  the  owBera  of  the  homesteads 
whifh  bad  liefn  allott-td  to  the  original  settlers,  or  of  the  estates 
which  liiul  Ijccn  formed  by  the  union  of  such  allotments.  The 
coinniou  IftDds  of  the  burh  testified  to  its  origin  in  a  slate  of  | 
Eo<doty  in  which  the  mark  system  was  not  yet  forgotten*. 

Very  little  indeed  can  be  stated  with  certainty  about  the  6wrA 
constitution  of  early  times.  We  know  from  Bede  that  Lincoln 
hud  a. //ere/n'  in  the  seventh  century,  and  from  I>omcsduy  that 
in  the  I'levcntb  it  was  governed  by  twelve  lawmen,  who  in- 
herited their  jurisdiction,  their  sac  and  soc,  with  their  tene-  | 
mentis*;  but  Lincoln  had  gone  through  several  centuries  of] 
Daniiih  rule  in  the  meantime.  The  city  of  Chester  on  the  other 
hand  belonged,  in  the  reigti  of  Edward  the  Confessor,  tii  tht* 
Earl  of  Mercin,  euhject  to  the  rights  of  the  king  and  bishop,  and 
hiul  u  gtiveruing  body  of  twelve  judges,  chosen  froui  the  tenants 
of  the  three'.     It  would  appear  from  the  use  in  these  itistunccs  | 

the  nature  of  confederation  ;  Imt  tlic  biBlory  i»  very  ob»ccire.     f'f.  Ijiw*  of  | 
Rllieli«il,iii.  i;  Chron. Sax.  A.ri.  1013,  1015;  PalKraTo.Coininonwealtli.p. 49. 
'  London  itnil  \Vincb(«t«r  had  n  irit^yerr/a  ;    Ijomlun,   Ilatb,  iJofimin, 
nn<l  CanVerl'ury  UnH  »  purl-ijrrrfa  ;  lliu  hiirh-ijrrrfa  doef  not  ix-cur  ;  .Schuilil,  1 

'  On  llif  oumuion  landii  of  the  Hcoltish  burgh*,  tee  Maine,  Village  Com- 
iiiuiiilirK,  |i.  95.     ICarli  of  ibe  four  ward)  uf  York  hu  ita  own  oomin»n 
iiaoliire,  on  whicli  only  freciiion  liavo  ri^^bta  ;  the  nauio  rule  may  be  futmil  J 
u>  most  ancient  lown»,  Oxford,  Lolobenler,  Jic. 

'  Hint.  Ectl.  ii,  6, 

*  ■  In  i;>»a  civitate  enuit  xVi  Ia«renian,  id  <«t  habente«  Mcam  et  sucam  . . . 
Modo  tnnl  ilii  lotidein  b  >'  no;'  Lineoln  Doni.  1.  3j6. 

Stamford  aW>  Imd  Iwelvt  ml  hik*  in  Uieir  own  btMiMr« 

,„,i     .    ,  .1    :p  nu-n  ;  ibi'i :••   »■■--  ii^ucuianni  alwi  in  Cainhridt;**. 

T1  .118  in  London  may  bavu  In'un  the  aame  i«urt  of  ili|^itsri«a.  ' 

K'  '_'  iv.  ji,|,  jii. 

'  ( i  ('/{.u  do  Cortre  ,  .  ,  Tunc  ennl  xii  jiulkas  ciTitntia  ;  cl  hi  unut  da  ' 
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of  (he  uumber  of  twelve  for  the  gOTemiiig  magiirtracr,  that  the  TUrvx 
coottitntion  of  the  larger  towns  resembled  that  of  the  faandred  b^n* 
ruber  than  that  of  the  township' ;  and,  in  fact,  each  such  town  ti>e  iraai 

wntrally  contained   several  jtarisb  churches  with  a   town!:hif>      ~ 

oi^isation  belonging  to  eachl-  Ita  iuriadiction  wa.s  a  seclioti 
cat  out  of  the  iuriadiction  of  the  Kandrfed. court,  or  created  bv  a 
a»nt  of  immunity.  Hence,  in  the  lawV.f  Kdgar  directinK  the 
election  of  witnesses  in  each  community  to'  legalise  trausfen>  of 
rattle  and  goods,  the  number  fixed  for  the  larffir  buihi!  in 
thirty-three,  that  for  the  hundreds  and  .smaller  Vjxrts  twelve 
only*.  The  burh-^emot  is  to  be  held  three  times  a  year. -when 
that  of  the  hundred  is  held  monthly,  and  that  of  the  »hiie  loi):-. 
yearly'.  Probably  the  townships  which  made  up  tlie  hurh  isA 
their  weekly  meetings  also,  and  the  weekly  market  «lay  would 
serve  as  a  general  gatherinjr  for  the  whoh-.  But  it  i.-  far  ea-JT 
to  trace  in  existing  monuments  vcitigf!-  of  early  diff'-rin:/ 
systems  tluin  to  construct  out  of  th-.m  any  conii-t<-iit  i<]<-a  of 
a  uiiifoim  constitution.  All  the  definite  kuowltflge  that  we 
hive  of  the  subject  belongs  to  a  later  <!ate.  Of  th«;  influ';iir«- '  f 
guild?,  as  a  subsidiary  part  of  town  organi-atiou.  there  ar<.-  .wjine 
traces  which  at  a  later  |>eriod  assume  great  hibtoi  i<-al  iinji'jitai.<;e ; 
but  there  is  nothing  to  justify  the  notion  tliat  lhi-y  wer*-  thr  (visi- 
on which  the  corporate  constitution  of  the  burli  wa-  ;'oui,fl<-<l  *. 

The  city  of  London,  when  it  sprintfs  into  historical  li^'lit.  i-  a  ELui-iif 
collection  of  communities  liased  on  the  lordship,  the  town-hi|< 
the  pari^h,  and  the  guild  ;  and  ihei%  is  no  reason  to  doui>t  ili.it 
i'imilur  coincident  causes  heljK-d  the  growth  of  such  town.-  a? 
York '  and  Exeter.     Their  .size  and  jKjwer,  and  ]<erljaps  aUo  the 

komiiiilins  regu  et  «pi«o<>pi  et  couiiti*.  H'iruiii  ■!  quii<  ilc-  LuDdre*.  r<;iiixii<:- 
bat  die  quo  lolebat  fiine  eicimatione  nunifeitta  x  aulidia  t-uicudalM*.  iiif-r 
r.-inm  et  cnmitem  ; '  Dom.  i.  J62. 

'  P»lgrave,  Cummonwealtb,  p.  lOi  ;  ."vimntr'n  C'»nt*rl.ury,  p,  jj.  It  w 
however  necesMry  to  reiiiein)>er  that  a  huii<lrtr<J  iiii;,'ht  take  in  iiauiv  fr»in 
«  l>>r<>ui;b.  and  the  hundred  court  be  held  iu  the  iK.rou^li,  without  ex- 
tini;ui<hin({  the  pri>per  township  court,  or  Ixiruugh-iuoot. 

-■  E.lg»r,  iv.  1$  4,  5-  '  I ''"I-  '"•  i  ?• 

'  .See  below  in  Chapter  XI. 

-  'la  Eboraco  ciritate  tempore  regit  Kdwanli  praeter  Hcyraiu  Archie- 
\a»eopi  fuemnt  *ez  (cjrrae.  l.'na  ex  his  wasta  iu  ca«telli«  ; '  i>oin.  i.  198. 
The  wards  of  Caiit«!rbiirf  were  calletl  bandrcds,  or  rather  iWir  coutta  >KttT« 
aiUd  bandnd-eoutiM ;  Hotmua;  p.  t.2;  A|>(i.  vi.  p.  4. 
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extt!Ut  (if  Ike  suburbuti  foiiiiium  luiids,  t'litilled  niouy  of  du-tn  (o  | 
tlio  iiamc  as  well  as  (he  constitution  of  the  hundred  ;  (.'anterhnry, 
FeviT-ham,  Norwich,  Thetford,  Cnmbridge ',  iiud  many  nthfiv,  ' 
n]>pL-iir  ill  Doniesduy  us  bundrells.     But  Ihe  litt.sis  uf  tht-  ^yslriu  ' 
wns  that  of  the  townshiji  'or  '(foster  of  townships  which  hnd  \ 
roiilesc'fd  or  grown  iij^i  into  tin'  city  or^nnisntion.     Tbt-  duly  of] 
'  burh-liot,'  which  loviiil'd  port  of  tlie  Irinodu  i.ecnultas,  thn-w 
(bo  huitleu  of  repairing  the  furtitications  on  the  laud-owniiif^  I 
townsmen  nii'l.  Iraui-eholdvrs  of  the   |>articubir  hurh,  or  in  some  i 
onses  on  tb«  county  ;  every  b%trh  was  to  be  put  in  gi:o<l  reimir  I 
witbhi  a  fortnight  of  t]ie  Rogation  days';  just  as  i»  Uenuuuy 
.tj»<'<lu<y  of  keepinj;  the  town  he<lge  and  ditch  in  ortler  was  a 
imTt  of  tin?  (^eneritl  linsiiiCKS  of  the  vilbige  cominunitieti '. 

W'ith  the  exception  of  the  hurhs,  the  townships  were  gene-  I 
rally  very  Fmiill  coninninitifs,  and  the  hea<le  of  families  would  | 
not  be  fo  numerous  n^  (o  reijuire  a  select  boily  of  iuu};it-t rates. 
The  tttn-ijetvfa,  answering  to  the  echul/.  or  schultheiss  of  the! 
(lerman  Jorf*.   and   (he   tilhinf;niuii,  arc  the   only  officern  of 
whom  we  read  ut  all;   the  duties  of  (be  Conner  were,  like  tliosie  i 
of  all  the  ijrrffan,  connected  with  the  fiscal  oa  well  aa  wi(h  the] 
police  udminiHtratiou  ;  in  the  dependent  townships  he  was  tlie 
oflicer  re>[K)nHible  for  the  proiluctiim,  and  even  for  the  credi- 
bility of  hit!  lord's  men';  he  may  also  have  commanded  them  iiij 
the  (yrd.    In  the  free  townships,  he  and  the  four  best  men  were! 
(he  le^il  repreteutatives  of  the  community  in  (be  court  of  the 
hnndre<l  and  the  shin**.     The  tithin;;nian  is  only  known  aa  thoJ 
executive  officer  of  the  police  system  of  tho  hundred '. 

*  Ca»n(»riitiJ«  '  (ieff iwlit  «e  pr»  uno  liniiitrft  ;'   Umn.  i,  lyo. 

"  AlhelKtaii,  ii,  f  15.  .S«e  the  nistoiii^  uf  n'|Kiirini,'  tht*  m'aIU  itrOxforU,  j 
wliure  the  w&IU  were  in*iiit»ine«l  by  the  '  riinniiinncs  iniiritlun,'  which  wer«  j 
therefore  free  from  M  tAxc«  i!ave  the  iriuixla  ncevMitad  ;  l>ome»<{&y,  i.  | 
154  ;  and  Liu**  of  (.'heiiter,  wherv  the  repnini  wijree%t?(:iiLtil  l>y  thn  cfoiinty,  1 
Mile  nutit  M?rvia}(  for  eiuih  hiito  «tf  l;uiil  ;  iliid,  i,  363. 

'  G.  L.  von  Maurer.  I Virfvi>rf»H»ij.  i.  jjfi-jOj. 

'  IIjiiI  ii.  Ji-jo:    W«it«,  1>.  V.  G.  il.  350-35,^;  Grimm,  li.  .\.  |>.  755. 
Athvlktan.  iii.  %  7. 

'  Htti.  I.  vii.  {  S. 

'  I  cuu  tinr]  no  authority  whnti^vur  fi<t  rct;aplin^  tin-  tithin^iuaii  u  tho  j 
linMl  of  the  ttvo  toHiuhip  or  tithing.  an<l  th«  luugcrrfu  that  uf  the  tit-  | 
;M'ndMit  oiiii.  The  a|i|<ar«iit  »iu>l»>;y  i>f  •hireiiiiui,  hiiuilnilniaii,  ami  ttlhiiij^  1 
iitau,  nilli  mlteritl,  huiatreil-reevv  aitd  towu-iteTv.Vii  »(  uuarti:  iuiiUii^,  bat] 
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Thi"  union  of  a  uumlior  of  towiisliips  for  i\w  pur|»of<e  of  tiw  iiumin 
jitdiciul    administration,    pt-ace,  and    defence,   formed    wlmt    is  ukc. 
known  us  llie  hundred  or  wapf^itake  ;     a  district  answering;  to 
the  poffu*  of  Tscitus,  the  hctrred  of  Scandinavia,  tbe  hurUari  or 
qau  '    of   Oennaiiy.     The   iemis   wapentake    and  hundred  are 
iioth.  iu  Anglo-Saxon  records,  of  somewhat  late  occurrence,  and 
the    exact    Ktep8    by  which   they   acquired    their  geographical 
■applicntion  are  among  the  vexed  qucBtions  of  English  arcliwo- 
ogy.     Perliaps   the  simplest  theory   is  that,   on   English    soil, 
t1)oth  names  belong  primarily  to  the  popular  court  of  justice, 
nd  secondarily  to  the  district  which  looked  to  that  conit  as 
its  judicial  centre.     This  would  enable  us  to  dispense  with  any 
'gt-neral  speculation  as  to  the  s>°mnietrical  division  of  lands  or 
the  n^tematic  concretion  of  minor  communities. 

The  wapentake  is  found  only  in  the  Anglian  districts,  York-  Th*  i 

iiire,  Lincolnshire,  Nottinghamshire,  Derbyshire,  Northamptou- 

iiire,    Rutland,    and    Leicesteri^hire.      To   the  north   of  these 

listriets  the  shires'  are  divide<l  into  wards,  and  to  the  south 

.  into  hundreds.      Hence  the  wapentake  may  be  a  relic  of  Scan-  Dimuh 

ilinaviaa   occupation.     It   finds  a  kindred  form  iu  the   Norse 

vafntnUilc.  which  is  however  not  applied  to  the  district  but  to 

the  fonii  of  ratifying  the  decisions  of  the   local  court  by  the 

ilash  of  arms  ;  a  reminiscence  of  the  primitive  eastern  of  the 

Jermiinia  :  from  this  mode  of  acceptance  it  was  transferred  to 

le  decisions  themselves'.     In  the  Icelandic  althiny  the  vap- Tiu)ini|wu> 

atak  was  the  word  used  for  the  closing  of  the  court  when  the 

Dtmben    '  resumetl    the   weajwus    which    had   been    liiid    aside 

during  the  sesKion.'     It  is  just  possible  that  the  upliftod  shield 

rhich  the  tunginus  set  up  at  the  opening  of  the  roailus,  or  the 

.pf    investing  the  young  warrior  with    his  arms,   may 

taothinj;  in  the  earlier  or  Inter  functions  of  llie  Utiiingmftn  tli»t 
jve*  biin  the  character  of  a  magistrate.     He  ia  the  mere  servant  or  exe- 
tur  (if  the  law. 

'  Grinuu,  R.  .\.  p.  5J3 ;  Kemble  (Saxons,  i.  71)  uses  the  word  '  gi'  for 

be  sjc^netntiun  of  *  marks,'  but  tbe  wonl  is  found  only  in  one  dncnucut  of 

■I  uable  value,  cf.  pp.  81,  81 ;  Gale,  Script.  XV,  748.  See  Gneist, 

.irecht,  i.  47. 
.  .ipentake  of  Sadberge  in  Durham  in  one  instance  north  of  Tees. 
ripL  liiinti'lm.,  App.  xi ;    Uoldon  Bukc,  p.  ixjcvii. 
Uriiiuii,  B.  A.  p.  770 ;  Scbiuid,  p.  672  ;  Vigftiaaon,  loel.  Diot.,  p.  68j. 
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have  had  some  conuexiou  with  the  imme  of  wapeuliike.     The 
Nommn  lawyers  explutiieU  it  in  reference  to  I  lie  furmal  recog- 
nition of  the  local  ningistrate  liy  touching  his  arms';  but  thin 
IB  more  than  iiuentionalile.     In  some  way  or  othnr  however  it 
has  reference  to  the  urmeil  jiatherinff  of  the   freemen,  and  8o 
to  the  assembly  rather  than  to  the  district  which  it  representB. 
If  we   could   argue   from  the  fact  that,  in    Lincolnshire,  th«  i 
hundreds  ajipear  us  Eulxlivisions  of  the  wapcMitake,   we  might 
infer  tliut  the  bitter  was  in  itsorij^in  the  meeting  of  a  cluster  of  j 
associated  hundreds  fur  the  pui-pose  of  armumciit,  or  contribu-j 
tion  of  armed  men,  under  some  such  arrnniL'ement  as  provided  I 
that  every  three  luuulreda    t<hould  furnish  a  ship,  and   every 
eight  hides  a  helm  and  breastplate.     But  the  data  are  tooscantj 
to  warrant  more  than  a  conjecture'. 

Till-  liiintlird.  which,  like  the  wapentake,  first  appeara  in  the 
Iftwa  nf  Edgar '  as  the  name  of  an  Knglish  institution,  luis  ital 
origin  far  back  in  the  remotest  German  antiquity,  but  the   iu»e  j 
of  it  as  a  geographical  ex]>res-6ion  m  discovenible  only  in  cum- 
jMiratively  late  evidences.     The  jiaijui  of  the  Gcrm»nii»  sent  its] 
hundred  warriors  to  the   host,   and  appeared  by  its  hundred! 
judges  in  the  court  of  the  priiieepK.     The  Lex  Salica  contains] 
abtuidant  evidence  tliat  in  the  fifth  century  the  administration  of] 
the  hundretl  by  the   tuiKjinttii  in   the  malhts  was  the  chief,  if' 
not  the  only,  machinerj-  of  the  frank  judicial  system  *;  and  th« 
word  in  one  form  or  other  enters  into  the  constitution  of  uUj 
the  German  nations.     It  tuay  be  regarded  then   us  a  certAin 
vestige  of  jtrimitive  orgaiiLsation.      But  the  exact  relation  of] 
the  territorial  hundred  to  the  hundred  of  the  Germaniu  is  a  | 
point  which   is  cnjiable  of,  anfl  has  received,  much  discnsi-inn. 
It  has  l>eeu  regarded  as  denotiutr  simply  a  division  of  a  hun- 
dred hides  of  land  :  as  ^he  district  which  lurni.^hed  a  liiiiulred 
wonior.«  to  the   host;  as  represent ini;  'hi'  mii^'imil   settlement 


of  the   luuidreiJ    warriors  ;   ur  us  conuiosrd   nl    u   luiuilrcil  liiihn, 

>  Edw.  Conf.  {  30.     Cf.  Grimm,  U.  A.  Sjl,  85*.  95*  ;  8ulitn,  p.  JJJ. 
"  Set!  Iielow,  (1,  1 18. 

'  Kilt;iir,  i.  I  ^iiutHulio  tU>  liuudrvdia.     The  WftponUke  b  Knt  mrutinaail  j 
in  Kilgftf '«  Sci'ul»r  L»w,  %  6. 
•  Abovti  y.  59. 
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ach  of  which  ftiniishcil  a  »iiigle  ■witiTJor'.  The  (juesliun  is 
not  |jeculiar  to  EiiL'li.-h  history,  and  tlie  aune  result  luiiy 
liave  followed  fpom  very  «liffercnt  causes,  ns  prolmbly  us  from 
the  Biiiie  cau»ef*,  iiere  am]  on  the  cuutiiieiit.  It  is  very  jiruh- 
ahle,  as  already  stuted,  thiit  tlie  colonists  of  Rrituiii  ni  ranged 
themselves  in  huiidredsi  of  wiirriorB ;  it  is  not  prohnWe  tlmt 
they  cju-ved  out  the  country  iuto  ei|uul  districts'.  It  limy  he 
regarded  na  certain  tlmt  they  brought  with  them  the  judicinl 
inslilulion  which  the  Franks  knew  as  the  malluA  or  court  of 
the  hundred.  Rut  if  the  judiciul  systeni  were  fully  developed 
when  it  was  introduced,  there  is  no  reason  to  suppose  tlmt  in 
Euiiland  it  went  anew  throu<;h  the  whole  process  of  develop- 
cnt.  It  was  enough  that  a  hundred  coui't  chould  he  erected 
every  convenient  diUrict.  The  district  which  centered  in 
the  hundred  court  would  soon  take  the  name  of  hundred,  just 
the  district  which  met  at  the  wapentake  court  took  the 
me  of  wapejitakc.     This  may  seem  only  one   more   unwar- 

'  The  leveral  views  nro  enuioentcd  by  Kuiinwl  Maurvr;  Pliili|i|»), 
Turner,  and  Palgrave  despair  of  any  explitnation ;  Liiij^ard  ooinhuU  tlio 
tAjtak*  of  earlier  inqairera  wiUtout  »ui;ireHtiiij>  oue  uf  hi^  own  ;  K|i4*hnau 
refera  the  litindred  to  ttiu  collective  resiMiiuibility  uf  an  nwouiatinn  like 
frmiikf'ledge ;  Leo    takes   a   aimilar    view.     V'ereliua    rfganlel    it   m 

I  aggregate  of  a  hanilrrd  households  :  and  (iriuini  (K.  A.  p.  5,1,1)  oocepM 
ante  niilion.  Uire,  with  norne  dittidenee,  fiii|>>;e«t«  tliut  the  hundred 
wa*  inen^ly  the  dintrict  wluch  fumibhed  the  hundred  warriorii ;  Kchniid 
and  Lap{ieuberg  accept  thin.  £ichhom  maiiitaine<l  that  the  hundred  wax 
originally  the  perHonal  union  of  the  hundred  warrion;  and,  on  their 
Ktllement.  waa  uied  to  denote  the  territorial  area  which  they  occupied.  Vel- 
tchow  and  Wnitz  hold  that  11  warrior  was  due  from  every  hide  of  lund,  nnd 
acconliu<;ly  the  hundred  w.-ls  at  onoe  an  area  of  a  hundred  hides  aiula  din- 
trict  reapnnnble  for  a  hundre<l  warrion.  31aurer  hiniiielf  fulluwd  the  view 
of  Eichbum,  which  \i  also  Kendde'a ;  Krit.  Febenchau,  i.  (■".  78.  See  too 
Gnt-in.  Verwaltungtrecht,  i.  49,  50,  ,^H,  51};  Hnllani,  Mid.  Ageai,  ii.  3S1. 

■  Neither  the  hnndreds  in  Kn),'lan(l  nor  the  sliirca  appeiir  ever  to  have 

"  mtnm'm  InndH,  like  \,\w  httrrnfh*-n1manniiiiinr  v^nA  IiiniiM-nlmanHlnflar 
^'here  the  by/t-itl man ttt lujffr  answer  to  the  common  lauila  of 
i.  |.;  K.  Maurer,  Krit.  Ucbernchau.  i.  6g.     But  too  much  atren 

tii.u-t  „■:.  I.  Iiud  on  thia  ataieuioiit.  The  fevcral  townahips  in  the  foreal 
of  Knar*-sLMjrou^h  each  hud  an  allotutent  nt  the  enclouure,  .ind  thia  aeema 
:,  fnir  iriHtftnoe  of  common  lands  ofa  hundred,  td  though  t'lu  particular  liun- 
^  re^janlcd  ai  a  manor.  Krmble  regantathe  public  buildin),'a  of  the 
^  4J  mpreaenting  the  couimuu  land  of  the  ihire  (I.  7''  ■  Whatever 
■  u  iJie  cane  with  the  hundre<l«i,  before  the  aliire  ayatem  had  become 
noeral  the  idea  of  the  couinion  mark  had  (riven  way  to  that  of  fulkland. 
Uttaanhmd  folkland  when  it  became  part  of  Wea-nex,  that  folklond  l>e- 
flUM  PHt  of  the  folklaud  uf  Weasex,  did  not  remain  aa  common  lan<l  of 
<1mf  ■hire  to  8at4ex. 
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rniHed  epectUation ;  but  it  uee<l  not  interfete  with  the  oi 
wiu'i-niitfd  and  r«Hsunnbli-  (.'uiu'lu^iou  tlutt,  under  the  name  uf 
geogi'nphical  hundreds,  we  have  the  variously  sized  pagi  or , 
dihiti'icts  in  which  the  original  clusters  uf  families  or  huitdredl 
wiiriiors  settled,  or  into  wViich  the  new  kings  sulKlividrd  thcirl 
I'rnluis;  the  extent  and  boundaries  of  thetie  must  liave  l>een| 
dfteimiued  by  other  causes,  ns  the  couriies  of  the  riven,  thai 
niiiges  of  liillfi,  the  distribution  of  estates  to  the  chieftains,  ancll 
the  reninauts  of  Britit>h  indeiiendeiice.  I 

But  although  the  numerical  element  may  be  thus  eliminated,! 
nn  oquiil  difficulty  remains;  the  variety  in  size  and  distribution  1 
which  marks  the  exi^tinx  hundreds,  Tiiere  are  at  the  presenti 
day  in  England  propter  about  729  of  these  sulxli  vie  ions,  kauwul 
as  hundreds,  wapentakes  and  wards ;  most  of  these  are  uotedl 
by  name  in  Domesday  book ;  all  may  lie  jiresumably  as  old  aal 
that  record,  and  conFequently  very  much  older.  Of  tliese,  8ft| 
are  included  iu  the  eight  counties  which  cuiistituted  thi>  oldl 
divi>iun  known  iis  the  Mercian  law,  24  I  in  the  fifteen  counties! 

the  Dane  law,  30  in  the  districts  not  included  iu  thi«  ar-1 
ningement,  and  not  lesH  than  370  in  the  nine  counties  of  the! 
West  Saxon  law.  The  seacoast  counties  ate  minutely  tub-J 
rlivided ;  tlie  closeness  of  organisation  diminishes  as  we  proceed! 
inland  or  go  northwards;  the  humlrt'ds  become  thinner  anJi 
larger  and  the  name  itself  disappears,  mperseded  liy  the  wnpeii-l 
take  and  the  ward. 

Now  the  West  8axon  shires  appear  in  history  uinler  tlicirj 
permaneut  names  and  with  a  shire  organisation  much  earlier! 
thau  those  of  Mercia  and  Northumbria;  whilst  Kent,  Essex! 
and  East  Anglia  had  throughout  an  organisation  derived  fiMni  I 
their  old  status  as  kingdoms.  It  is  in  Wessgx,  further,  that] 
the  hundredal  division  it>,  as  we  have  Keen,  (upplemenied  by  I 
that  of  the  tilhings.  It  may  then  la?  nrgurd  that  tlie  whole! 
hundredal  system  radiates  from  the  We^t  Saxon  kingdom,  and  I 
that  the  variations  mark  the  gradual  extrusion  of  that  {wwcrl 
as  it  won  its  way  t<i  supremacy  under  Egbert  and  Ethelwulf,  I 
or  recovered  territory  from  the  Danes  under  .\lfred  audi 
Edward,  Athelstan,  Edniuud,  Edred    and  Edgur.     If  this   bel 
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allowed,  till*  claim  of  Alfred,  as  fuuudej*  nul  of  the  liundl-fd-luw 
but  of  the  huiidrediil  divisions,  niny  rrst  on  something  lirtncr 
than  legend.  An  the  national  power  eitendetl  uorthwania  tltn 
recDvered  territory  wan  conBolitlnted  into  xhireM  and  hujidred«, 
the  latter  heeoroiiig  larger  as  the  distance  frnni  the  court  in 
creased,  and  u8  the  larger  and  loiire  aneient  sulxlivisiont)  nd 
liured  to  their  old  asaociatiuns.  Other  considerations  lead  UiJ 
iir  at  least  admit,  a  similiir  inl'eienec.  Thir  ^mallness  and  sym- 
metry of  Ihe  West  Saxou  and  maritime  hundreds  suggests  n 
closer  organisation  for  defence.  If,  aa  seems  onlikely.  it  ahoal< 
lie  held  tliat  the  earlier  the  settlement  tlie  larger  Would  In-  tin 
allotments, — a  doctrine  which  would  not  I*  necessarily  true 
anywhere,  and  which  need  not  be  applied  to  Kiiglund  at  nil, — 
it  might  fairly  lie  answered  that  the  existing  arrangement  wa» 
the  result  of  a  redistribution  at  a  later  time,  tentifyiiig  to  the 
greater  activity  luid  coherence  of  mlministrativc  order  which 
led  Wensex  to  her  fund  cupremacy. 

The  hy]>otbe8iij  of  a  redistribution  under  the  West  Saxo: 
dynasty  woidd  meet  alwoait  e^nery  objection.  The  fact  that  ii 
frhiji  was  duo  from  every  three  hundrcdti  will  eerlainlv  help  t 
account  for  the  great  number  of  the  muritimr  hundreds,  an 
the  date  of  that  enactment,  which  was  in  force  under  Eiigar.l 
may  ])osBibly  be  suggested  as  maikiug  the  Unul  armngemeii 
of  ihese  districts '.  It  has  been  already  referred  to  as  j)ossilil 
healing  on  the  dovelopmcut  of  the  wapentake. 

The  fact    that    the    hundred    appears    first    in    (he  luwB  of 
Edgar',  and    with  nn    adujitation   to    a    juirticular   police  in- 

'  S«e  below,  p.  118.     Kemble'g  theory  wu  th»t  the  inorei»e  of  the  aise 
of  the  hiiiiilreds  towaoln  tlic  intrritir  l^f  tlie  ruuutry  i«  owing  to  tlie  (u-il 
that  Ute  original  free  fuiuilics  8Cttlu<l  in  cIohc  coiiiiKUiion^hi))  i>n  the  niaAt,! 

whilst  in  the  interior  tliey  were  |>laee<l  at  cninpJUTitivi  '•     •■■'  '      '■  •    

the  niiddt  uratcrvllo  poituUtidn  ;  the  liimdrol  repr 

nettlera.     But  althoii^'h  the  Suxon  pupiilntioii  wa*  n 

the  West  and  the  nuiulier  "f  ni^rvi  );ri'ater,  the  nr^uincni  dotji  U"t 

^hhI  ;  Glouce8l«r)«hire  and  Wiltshire  are  »a  iiiiuutely  stilHlividnt  lu  l>eviiij- 

»hire  and  DorsetRhire. 

'  Eilgar,  i ;  Schniid,  p.  183  ;  Thorpe,  p.  109 ;  '  Hoo  Mt  judicium  i|uaUt< 
hiindreiiiMii  tentri  deljMl.     c.  I.  Imprimii)  ut  c«U"  1 

eUli)iiiA«JaH  et  fuciat  (iniTiiv  hoiu>>  rectum  *iii    ~ 

huudreduiu  minet  ve«ti^uui  iu  uliud  himdredum,    1 

ipaian  bandredi  '^A,  S.  hiiDdKnlc.nun}  ....  c.  7.     tn  kumlrvdu  •ioul 


I 
I 
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stiftitiiin,  the  purKuit  imd  capture  of  thit'vea,  has  nninutimes 
Weu  lield  to  mark  the  detiniti'  application  of  the  imme  to  the 
territorial  area,  which  may  have  been  called  wapeutoke,  wnnl, 
even  shire,  nt  an  enrlicr  period.  But  the  pnrtifular  iiifiiBure 
ben  adopted  implies  tlie  previous  existence  of  tlie  district 
oe '.  In  this  case,  wc  may  refer  to  a  parallel  institution  of 
llie  Frank  kings,  Childebcrt  and  C'lothair,  three  centuries  and  u 
half  K-fore  the  days  of  Edgjir ;  to  which  the  introduction  of 
name  as  that  of  a  local  division  in  the  Frank  kingdom  has 
en  ascribed,  although  the  hundred  system  is  known  from  the 
ftlian  law  to  have  been  in  full  working  »;;t's  earlier'. 
The  tradition  preserved  by  William  of  Malmesburj',  that 
Ifred  devised  the  arrangement  into  hundreds  and  titiiings, 
Jtliough,  as  it  stands,  irreconcileable  witii  facts,  may,  its  has 
been  said  already,  embody  a  portion  of  a  historical  truth ', 
Alf/'i-d  may  have  re-airanged  the  areas  of  the  lmndred-eourt| 
jurisdiction;    or  he  may  have  adopteil  the  hundred  as  a  basis 
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plmcito  (<wa  on  oilier  geinnte^  vulunius  ut  rectum  et  jas  pnblicum 
•ir  ia  oinni  caiuu.  et  adterminatur  qiiando  hoc  implemtnr,'  ftc.  The 
"inote  iiiDot  be  the  Bhiremoot  nndljoruughiiioot.  Seealao  Edg»r,  iii. 
mill,  p.  191.  JlromploD  [TwytHleii,  pp.  847,  84S)  placen  it  amongst 
■xa%  lawa,  and  bo  it  vra»  ri-ijarde<l  by  Halgmve,  Conimonweallli, 
M  ;  il  is  howevpr  certiiinly  Uter  tlmn  Edmand,  and  cJin  scarcely  tw 
MW-n  l»Ur  th.in  Edcnr.  See  SchmicI,  LitBctZ'',  p.  slvtii. 
\ '  Robtrt'.on,  Scotland  under  her  Karly  Kinj^,  ii.  335,  reftrs  to  thix  »tX 
the  intrudaclion  of  the  territorial  hundred  :  and  rcj^nnls  th«  law  of 
UMebert  and  (luthairai  instituting  the  same  on  tlie  ronlinent. 
'  FAlaae,  Capit.  i.  14;  Select  Charlem,  p.  69.  The  words  of  Clnthnir, 
A.I>.  59-;,  '  £>ecretujn  e^t  utqui  ad  vigilias,  hoc  est  nl  wacta«,  constituli 
tumaa  diveraoa  fnres  non  caperent,  eo  quod  per  (liver>a  iiituivudcnlo 
ilttdio  toelrTa  ana  praetrrmiaaa  custodioa  exeroerent,  ct-iitenas  Kercnt ' 
are  acaroely  ttroug  enough  to  [cove  the  usage  an  innovation  ;  tliimgh 
it  may  well  have  hvvn  an  applicali'm  of  old  niaohinery  to  a  new  puriM)se. 
And  Suhui,  who  liaii  thoroughly  examined  the  subject,  derides  that  the 
uteiiHt!  now  in<titnt<'d  were  merely  a  police  force  arranged  uiimerieally 
•  (hi-  wall-bin','  of  the  already  existing  territorial  hundreds.  Iteiehs-  uud 
i    I8J-190. 

>>.  G.  K.  ii.  $  III:  '  Et  quia  oocasione  barluirorum  etiniii 

.1    111   [:<|'iiiaa  anhtlttverant,  adeo  nt  nidii  tutus  couiuieatus  esset 

be  amiornm  praeiiidin,  centuriaa  quaa  diount  liunilie?;,  et  decima.«  qtioa 

thingaa    vocaut,  iiistituit,   ut  omnia  An^lus  le^-alitcr  diintaxat  viren* 

>eret  et  centuriain  et  decimani.    Quod  si  quis  alic-iijiui  delicti  instuin- 

Hiir,  •t.'%tim  ex  centuria  et  deeima  cxhiberet  qui  eum  vndarentur  ;  qui 

rem  hnjuniiodi  vadem  non  re|)eriret  scveritateni  legum  hwrreret.  Si  quia 
autem  reus  vcl  :inU)  vndiatlonem  vcl  post  transfugeret,  omnes  ex  ceutnrU 
et  drciiiuk  regis  muletam  incurrcrent.' 
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of  rating,  as  Edgiu-  (lid  for  )M>licG ;  oi-  he  may  liuve  anticipate 
the  measures  of  liis  dcscendiint.  If  iti  tlie  sevemi  rccovoriei 
of  territo»-y  from  tlie  Danes,  or  conquests  on  tlio  British  Iwrder,' 
a  re-divirion  or  re-ineasurenieiit  of  lands  was  re<|uiKite,  eithnr 
to  satisf)-  old  t'lnims  or  to  provide  for  tlu'  security  of  th« 
frontier,  it  is  probuhle  that  tlie  measure  of  a  hui.dred  hides 
land  would  be  ndopted,  ns  in  the  rei^u  of  Ethelred  it  wax  foi; 
the  jmrpose  of  taxation  '.  But  the  inequality  of  tin-  hundri^da 
•ymmetricAi  as  we  everywhere  find  it',  precludes  any  hypothesis  of  a  pri-1 
mitive  symmetrical  diviBion  on  any  such  principle ;  and  wo 
niiiy  rest  stitisfieil  on  the  whole  with  recojfiiifin';  in  the  name 
the  Vfslijje  of  the  primitive  settlement,  and,  in  the  district 
itself,  au  earlier  or  a  later  8ubdivi»iou  of  the  kingtioin  to  which 
it  belonged  ;  iwssibly  a  jjreater  mark,  possibly  a  Rmaller  shire. 

The  M'apeutiike,  so  far  as  its  history  is  illiistriitcd  by  n>eorti», 
answers  in  all  respects  of  administration  directly  to  the  hundred, 
and,  except  po^8ibly  the  coiijectuix"  that  it  represents  an 
iiBKOciatiou  of  smaller  hundreds,  no  attiMuj)t  has  licen  made 
to  refer  it  to  a  principle  of  symmetrical  division.  Nor  is  it 
easy  to  determine  the  origin  of  the  variety  of  systems  iutu 
which  the  hundied  jurisdiction  is  worked.  In  Kent,  for  in-, 
stance,  the  hundreds  are  urranged  in  Lathes  or  I/eattt;  and  ix 
Sussex  ill  Rapes.  The  Lathe  and  the  Rt\\te  may  represent  the 
underehires  of  the  Heptuichic  kingdom;  but  the  Luthe,  whicli 
is  an  ancient,  jiossibly  a  Jutith  expression,  is  the  organised 
judicial  division  of  which  the  hundredH  are  mere  geograjihical 
subdivisions,  while  the  Rape,  which  was  pixibably  inti'oiluced 
by  the  Norraous.  is  on  the  contrary  a  mere  geographical  ex- 
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'  Cliron.  Sax.  a.o.  1008. 

*  Pearson.  Hi»t.  Mii|i>,  p.  51,  ilitM-nMe.i  tlii^  atftteimni  ■•!  ilic  Leigt^r  book 
of  I'etrrlKiruiigb,  llint  tlie  luiiidrtHl  ronlivine<l  ;i  luiiulrt^l  hidtw  :  hif  slii)w4 
lli«t  tti,  I  loineBdivy  hiilttgu  in  earh  of  thecoiintien  ut' !'•  >ir<>r.l  !Iiin'iii.-.l..ii, 
N  <  '111(1  Wilts,  tftkdi  in  the  iig-^regalo,  ii' 

lin  '^  ii»  tliey  do  tcnitiiruU  hiindreili,  but  "  1 

buLu«<'U  llie  single  hiiudr^  .'iiul  tlic  litmttrcil  hidv^.  Tlie  tiiHjuuieiit.  L^w<at 
by  Kllis,  Inlr,  lo  D.iliiei«l»y,  i.  184,  giving'  tin-  liiibiijr  ii(  Xi>rtli»ni|ito«. 
f-h'  ^    v%riittti>tiM  in  tin'    s,*vpral   liiiiMlr. ."     ' 

I  {  nliirr,  xii.   184,   thinks  that   '  iliii 

liiili'i. II, .',!,, la  ur  (|iiiu-tvr-hunilixili)  conie  tti  lie  >.>ii<  <i  iikhi,.  1- .    ..hu 
/*  ctrLiiJily  true  in  imlWK  owe*. 
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ssion,  the  judiciHl  urgaiiisiilion  remaining  in  the  hundred'. 
Ooruwitll,  iu  the  twelfth  centuiy,  the  subdivisionH  were  not 
i><rhundreds  but_shiree'  ;  one  of  which,  Triconscire,  now 
{Tie  Imiidred  of  Trigg,  is  mentioned  in  Alfrcd'H  will '.  Vork-  Riding*." 
bhire  was  divided  into  Trithings  or  Kidingi',  sulidivided  gene- 
rally into  wapentakes.  LincobiBhire  wnH  divided  into  three 
pnrts,  Lindsey,  Kesteven,  and  Holland ;  Lindsey  w^as  sub- 
divided into  three  ridings,  North,  Wett  and  South ;  these 
ridings  again  were  subdivided  into  wapentakes,  and  the  wapen- 
takes! into  hundnnlB  of  twelve  carueates  each '.  A  similar 
iirrangement  prevailed  iu  Rutland  and  prolxibly  in  North- 
I  auptonshire,  where  also  tlio  wapentake  is  found  '\  The  East 
MHiding  of  Yorkshire  appears  in  Domesday  as  divided  into  hiin- 
^iBied:^,  fJoldeniess  containing  three,  North,  Middle  and  South; 
whilist  in  Hichmondshire  io  the  reign  of  Henry  II,  the  teu- 
nientale,  which  coutiiiued  fourteen  cnrucafes,  and  j>aid  a  geld 
of  four  shillings  and  .%eveupence,  niu&t  have  been  thu  lesull  uf  a 

Nciirresiionding   arrangement.      Of  the    Yorkshire    sulMlivisious  Mumii  ahhra 
|wo,  Borghe»hire  and  Craveshire,  the  latter  of  which  is  never  h 

Balled  a  wapentake,  retain  the  name  of  shire  ;  and  it  is  given  1 

in  later  documents  (tf  Richmoudahi re,  Kirbychire,  liiponshire,  Snuii  atum. 
}hiUam»<luie,    Islandshire.    Norhamshire,   and    jirolnibly    other 
similar  districts'.     Nottinghamshire,  Derbyshire,  and  Leicestcr- 

'  The  Dftinai  of  the  Ijithe«,  Borowarlmt,  Wiwsrlest,  Limowarleat,  £•• 
trtJot,  Are  clearly  uklive  untl  kncient ;  llie  Itap«8  lun^'iied  in  Doniexlny 
tu  Williaui  I'f  BnuoKC,  WiUinm  of  Wurenne,  tlie  Count  of  Eu,  uid  the 
Evl  Roger,  xreni  more  like  ii  novelty.  Leet  or  Lathe  in  the  same  wont 
(«obitbly  M  Leet.  Rape  corrotpuntU  with  the  None  nud  Icelandic  HrK[i|i, 
which  it  Diiw  applied  tu  'a  )>oor-law  diitricl,'  and  wai  perhaps  introduced 
into  Iceland  in  the  eleventh  i-cntury.  See  Vljj'fi'iHiion,  Icel.  Diet.  •.  v.  Hrepp  ; 
I'algraTo,  CV)nunonwealth,  p.  lOi  ;  Ellin,  Intr.  to  D"nie»d.iy,  i.  178  iq. 

'  Simeon  Duu.ed.  Uinde,  i.  311  '  '  In  L'ornewalns  sunt  eex  porvae  icirae.' 

'  Cod.  Dipl.  ii  114.    KembleeiphunaTriconxhire  as  C'ornn  all  generally  ; 

id  the  Triger»rire  hundrol  of  the  Pipe  Roll  of  A.o.  1 130,  p.  I5g. 

*   btmrue^    Lit>er  Niger  Scaccarii,  pp.  399  8i(, ;  Oate,  Reg.  HonoriH  de 

'•  '*• 

ind.  the  wupcntake  of  Alfuixtestoii  c^ntaiui)  two  hundreds  ;  lint 

-  in  Tur^aiitune  wn[>eotake,  and  half  iu  Brocheleatou,  in  Nut- 

Marliiiiiley  WAj>enlake  ixinUuna  one  hundred.     Doin.  i.  293  h. 

Soittlnnd  under  her  Kaily    Kin^-s,    ii.  433,  !•  invliued    to 

-    in  Kent  ttu<l  SiiH.'ex  ;  Kctit  wus  divided  into  Ejuit  and 

■  .Oil  into  thr<>e  lathes,  which  in  Eaut  Kent  are  ilouble. 

KiJed  into  Kant  and  West,  eAch  a^ain  divided  iuto  three 
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ehiiv  arc,  in  i>omcs<lay,  arningeHl  iii  wapentnkes,  but  in  on 
pliice  the  term  '  buudrwl '  is  used  in  reference  to  a  divi»ia 
of  thi'  lusf-namcd  county.  It  muy  seem  not  imjio-- 
the  orifj^iual  iiaiue  of  the  gubdiyigioji  iinmedToFpTy  u: 
t(SWii%tit]>  was  ECU-  or  sbire,  a  term  of  various  application, 
city  <if  York  wos  divided  into  seven  slilreg ',  an<l  the  use 
the  word  in  northern  Northumbria,  the  present  Lowlnnd-s 
Scotland,  a  temtory  wliich  wag  peopled  by  Saxons  and  Htti 
diMturlx'd  liy  Dniiii-Ii  aggression,  points  to  the  nmue  eoni-lusiou' 
It  would  be  rash  liowever  even  to  attempt  a  gonenilistttion 
these  olfscuro  differences,  much  more  so  to  attempt  to  for 
them  into  coijiirmity  witii  the  local  arriiiigements  existiiij 
\inder  the  later  Sciindinnviau  institutions  whose  symu 
testifies  to  au  ortificiul  origin". 

The    presiding   officer  of   the  hundred  or  wujK-ntake 
various  names:    nor  is  it  quite  certain  that  we  are  right  i^ 
ascribing  the  functions  so  denoted  to  u  single  magiiitmte.     Th 
cctitf^uiriuii  or  tJitm/jinus  was  under  the  Saliau  law  the  head 
his  hundred,  elected  by  the   luilioual  council;   he  exercistHl  hfi 
jurisdiction  in  company  with  the  king's  tMieebaro,  iu»d  in  Me 
roviugian  times  in  sulwnliuation  to  the  graf,  the  ro3ral  repre^l 

ra[>e8.     In  llic  trilhiu^>  lie  aecw  the  tlir«ffiil<l  iliviAiun  uf  llie  liuid  ikllotli 
U)  the  Nome  fHliUlcrH  ;  Umg  Y<»rk»h\rf  »inl  Uuil«ey,  which  were  8t>  rliviflrilpl 

ie]ire»cut<?il  tlif  I;uii1m  uicnsiireil  uiit  by  H»lfil»nu  in  A.n.  S76  :   •' '--rl 

Inirtiont  of  thp  Dnnivh  coiii|ur8t4  bein','  left  tu  Uieir  Kaxon    1 
uiult-r  the  xpeeial  rulv  of  the  king:  the  trithing*  weru  tbiia  l>  1 
liuiil,  and  the  other  parU  na  ^'uful-land  or  tributary.     The  view  is  ' 
iutereating,  but  very  c<inji*cl  nrnl, 

'  Above,  ]i.  101,  note  5. 

'  .See,  for  cxani|ilo,  the  Itecorils  of  the  Priory  of  Mny,  Carta*,  p.  3d 
'  Sira  i\v  C'hellin,'  •  Siia  de  I'horel  ; '  p.  5,  '  Sire  de  Kniro*.  The  dinccax  tm 
.St.  Aldhuhn  i>  calhxl  Solwmidrhire  by  Elhtlncrd,  M.  H.  K  p.  J07. 

'  The  idea  of  Sachso  illrundlagcn  de.H  I)eiJt«vhon  Slinvtn-  iird  Rooht 
Ii-lHinH,  Ji  11,  11)  is  ttiat  each  kiugdom  was  divided  into  four  proviiicei^l 
<^a«.■h  province  int>>  three  shire*  ;   eacli  uhlre  into  three  trithin),'*,  cwh  trill 
ing  into  four  hundred).  ;  each  ltuni)re<lintn  twelve  tithings  and  eaoht' 
Into  twelve  freu  hoiuieholdt ;  Giieist,  Verwaltgnr.  i.  fs      Mr.  Rob 
theory,  wliitdi    however  l<  put  forth  only  in  a  tin 
Iftujfue  w^ual  to  a  turbe  i»r  tithing  ;  four  tltliingi  n 
three  »uch  ahirra  one  hun.lred  :  three  hundred*  om 
one  larjfer  blare  or  fylki ;  ami   two  kiicIi  »*hirrM  tui. 
EMaya,  p,  I}I.     r»lgrnve,  T'Oiiimonwe.alth,  ji.  <;7,  m 
hundrMiH,  ilinlribnted  in  four  heoil  leela  or  tHI>ei>,  nml  moh  trilw  tUvi 
into  three  lutKinliiuito  Iveli. 
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senfalive  in  tlic  larjrer  province  of  w)iich  the  Luiidred  was 
»  subdivision '.  The  ofliccr  answering  to  the  centenuriu«  in 
Englaiid  may  be  the  hundre<l8-euldor ',  to  whom  the  laws  of 
Edgur  direct  the  townsmen  to  refer  in  questions  of  witness,  or 
the  huudred-niiui  wlio  witli  his  tithing-men  goes  forth  to  exe- 
cute justice  on  the  thief.  The  officer  who,  according  to  tFie 
)«w  of  Edward  the  Elder,  holds  the  monthly  court,  that  is  the 
court  which  we  know  as  the  hundred-court,  is  called  the 
getrfa '.  The  headnmn  of  the  wapentake  is  called  in  the  laws 
of  Etlirlred  likewise  the  gerefa*.  It  is  possible  to  trace  here  Pt«ihu' 
the  existence  of  two  officers,  answering  to  the  graf  and  the  .emroentof 
ceutenarios  of  the  Merovingian  period  of  Frank  law ;  the  re-  ' 

prei^ntativc  of  the  king's  interest  in  the  gerefa,  who  liecomes 
after  the  Conquest  the  baililT  of  the  hundred  ;  and  the  repro- 
eeutative  of  the  freemen  in  the  hundredes-ealdor,  who  also  sar- 
vives  the  Conquest  and  is  found  in  the  thirteenth  century, 
as  the  elected  enldomuin  of  the  hundred,  representing  his  hun- 
dred in  the  shire-moot".      There  is  not  sufficient  evidence  to  Huniired. 

-  1.^,1,1  I  .1  I.,       1WV0  and 

allow  US  to  claim  for  the  hundred-man  the  presidency  of  the  nim.iro<i. 
hundred-court ;  that  seems  to  l)elong  to  the  gfrefa  ' :  and  later 
linage  would  incline  us  to  regard  him  as  the  convener  rather 
than  the  ehairnian.     Tlie  hundred-man  of  the  Exeter  Domes- 
day is  simply  the  collector  of  the  fees,  /eyadnm'.     But  at  the 
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•  Above,  p.  59.     Sohm,  Fr.G.  V.  G.  pp,  154,  163. 

»  Edg»r.  iv.  H  S.  10.  '  Itid.  I.  {f  3,  4.  5. 

'  Tb<i  gKrvtn,  iiii;iitu>ned  in  E<1wftr<l,  ii.  8,  tnuiit  Also  have  bcc-ii  thu  reevo 
of  tbe  bundreil  or  napcnlAke.  Sei^  Schmid,  Gesetze,  |>.  589,  Cf,  I'ali^ve, 
Onnim<inwraltli,  p.  99.  The  nint-gert<f»  of  Edward  the  Cotifemor'H  chiirtor 
to  Abingdon,  Kemble,  C.  D.  iv.  200,  is  doubtleai  the  same.  In  Domeidny 
br  in  llie  prstL-fectii*,  or  pnepositUR  hundred! ;  Ellis,  Introd.  i.  18S. 

*  Et)ielr«d,  iii.  $  3. 

'  Hen.  I,  viii.  {  i.  See  Pnl^iive,  Cumiuonwculth,  pp.  635,  ocoli :  '  Et 
himdredn  bnroniae  (de  Aquila}  dont  td  aiixiliuin  Viceoomitiii  £g  17'.  6ti. 
per  niioil  )ntri>Di»  et  niilitcii  toliuK  baroniau  qiiieti  Hunt  dn  oecta  «d  coniita- 
tuiii,  ulvu  .'Uilcriiiaiiniii  Hundrcdonim  qui  fiiciuut  Hectam  ad  comiUitiim 
pro  Ijundredo  ;  '  Itot.  Hund.  ii.  JO4,  J05.  '  Boilelluii  qui  vocalur  Aldre- 
nian,  qui  dat  pro  balliv.t  sua  jwr  annum  quatuor  nuircoH,  et  nihil  hnbet  de 
ceitir  de  qiiij  po»it  dictain  firmam  levarc,  niai  quud  puterit  extonpiero  de 

I  "ibdito,  et  injaste.     Et  aliquo  tem[)oro  aolebant  hiijiinmodi 

,it;r  tectntores  buudredl,  et  tunc  parum  vel  nihil  dederunt  pro 

UiVA  jiia  ; '    Ibid.  ii.  114. 

''  Mac  p.  116,  note  1. 

•   IH.  ff.  65  *i. 
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tiiiir  lit  which  the  name  first  occurs,  the  managisnient  aud 
profit.*)  of  the  local  courts  hud  already  paaeed  into  the  kaiuhil 
of  the  great  men  to  whom  the  name  of  land  rica  ia  given,  anil 
who  ap])ear  later  as  lords  having  sac  and  soc  in  whole  hundreds 
and  wapentakes.  Tliis  change  must  have  tended  to  <lepress| 
tiie  8t4ituii  of  all  elected  oflicers,  altliough  it  might  not  much 
aifect  the  judicial  process:  the  old  names  continue,  but  iha 
reeve  or  grave  of  the  hundred-court  is  the  servant  rather  tlioo 
the  president,  whilst  the  huii(b-eds-ealdor  has  sunk  to  the  {losi- 
tion  of  a  l)edel.  Oil  analogy,  however,  we  may  fairly  maintain 
that  the  original  hundred-man  or  liundrcdcs-ealdor  wusi  aiL 
elected  oificer,  and  the  convener  and  constituting  functionary  o^ 
the  court  which  he  held. 

•16.  This  court,,  the  hundred-gemot  or  wapentake  court,  wb 
held  every  month  ',  acconling  to  the  laws  of  Edward  and  Edgar; 
but  the  term  of  thirty  days  for  the  completion  in  one  gemot 
tlie  work  begun  in  a  previous  one  is  at  least  as  early  as  till 
reign  of  Egbert'.  Iii  this  point  we  fail  to  find  any  very  exaci 
analog}'  among  the  continental  courts  of  law.  The  meetings  of 
the  German  mallus,  ding,  or  placitum  varied  in  ditl'erent  regiona 
and  eras.  Under  the  Salian  law  according  to  one  view  the  cour 
was  held  weekly,  according  to  another  at  intervals  of  forty  daj 
By  the  Aleinannian  law  the  conventii^i  was  weekly  in  trouble 
times,  fortnightly  in  the  time  of  jieace.  TTie  Bavarians  how^ 
ever  met  ordinarily  every  month  ;  if  there  were  a  need,  over 
fortnight'.  The  meeting  of  the  English  hundre<i-moot  wa 
summoned  seven  days  beforehand,  and  could  not  be  held  oq 
a  Sunday.  It  was  termed  gemot,  thittg,  or  tnetltel,  t)u>  In 
name,  which  occur.*!  in  the  Kentish  laws,  being  equivalent 
the  Fraukiflli  mallus*. 

The  place  of  meeting  was  notified  by  the  summuurr  ;  it  maj 
have  originally  been  the  place  from  which  the  ti'n-itoria 
hundred  or  wu|>entake  took  its  name.     This  class  of  luiuieH  it 
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<  Edw.  ii,  I  8  :  Edgnr,  i.  i  i  ;  Ui.  {  j  ;  Canute,  K.  ij ;  U«nr.  li  7,  <•,] 
'  See  Kemble,  C0.I.  I>i|-1.  No.  aig.  J 

'■  See  Wall*,  1).  V.  G.  i.  .M'-34.'> !  '•■  -t^,  4**'  ;  i^Ami,  Vt.  O.  V.  O. 

'  (/,  Legg.  Hea.  I,  c.  89,  {  3 ;  an  Kxlnsi  tivm  •  t'ftpitularf. 
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itwlf  very  curious.  In  the  south  of  Engluud  the  names  of  the  Nnin<»l 
hundreds  are  often  derived  from  thofc  of  the  central  towns  ; 
it  in  the  midland  and  northern  districts  they  seetu  like 
hoes  of  a  wilder  and  more  primitive  society.  The  York- 
shire wapentake  of  Skyrack  rccalla  the  Shire  Oak  as  the  jduco 
of  meeting ;  eo  in  Derbyshire  we  hove  Appletree,  in  Hert- 
fordshire Edwiustree,  in  Herefordshire  Webtree  and  tJreytree; 
in  W'orce.itersliii-e  Doddingtree,  in  Ijeicestershin-  Cartree.  C)g- 
godtrosR.  Ewcross,  Staincross,  Buckross,  mark  centres  of  juris- 
diction which  received  names  after  th«  acceptance  of  Christianity. 
Claro  or  Clarhow  in  Yorkshire  whb  the  moot -hill  of  its  wupeti- 
t«ke ;  similarly  Leicetitershire  has  Sporkinhu,  Noifulk  (Irccnho 
and  Grimshoe,  and  Lincolnshire  C'aliiodshoe.  Others  jji-escrve 
the  name  of  some  ancient  lord  or  liero,  as  the  Worcestershire 
Oswalds-law  and  the  Liucolnshii"e  Aslacoe ;  or  the  holy  well,  its 
the  Yorkshire  Hallikeld.  The  SutTolk  Thingoe  preserves  a 
reminiscence  of  the  court  itself  as  the  Thing.  These  may  all 
l>ave  been  originally  the  constant  moot-jiluct's  of  the  hundreds ; 
but  at  A  later  period  and  in  the  lur^^er  wapentakes  the  court  waa 
held  at  different  villages  in  rotation ;  a  rule  which  must  have 
greatly  facilit^ited  the  breaking  up  of  the  hundredal  jurisdiction 

Kto  manorial  courts  leet. 
The  court  was  attended  by  the   lords  of  lands  within   the  | 
indred,  or  their  stewards  representing  them,  and  by  the  parish 
ie»t,  the  reeve,  and  four  best  men  of  each  townthip'.     The  .imis^off 
judges  of  the  court  were  the  whole  body  of  suitors,  the  free-  ""■••i. 
holders  answering  to  the  '  rnohimburgii  '  of  the  Franks  ;  but  an 
various  inconveniences  might  arise  from  the  uncertainty  of  the 
numlier,  ((ualiiications,  or  attendance  of  the  whole,  a  representa- 
e  liody  of  twelve  seems  to  have  1m-cii  instituted  as  a  judicial 
mmittee  of  the  court.     Tlieso  twelve  nniy  have  been  in  some 
»  like  the  scabini  or  gchiiifeu '',  a  fixed  body  holding  their 

Hen.  I.  vii.  |f  4.  7  ;  U.  «  1. 

<\)i>i|art!    Siviguy,  i.    139,  who  Argum  tlial  the  uffioi;il  sokbini  wora 

tHteil  liy  Cliarloi  llie  Circnt.     Seven  siiiliini  wore  rM|iii»Jlo  f<ir  n  full 

u>;1>>it).  i    ?^R.     .*<««  »kn  Sohin.  Kr.  (!.  V.  (J.  i.  .177,  .?So.     No  other 

•■  liliiui  aoil  the  viiwi  iiiiiiitimi  wure  c<)iii|"'lle'l  to  allriul 

or  (■pedftUy  «uitiiiioiici1  pliu'it»  nfter  the  ciipitiilniy  of 

.-.oi.iii.   |i.  37J.     J>r.   .Sohm  I10I1U  thnt    the  Mtrovmgifcn  V\\\^ 
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appointment  for  life;  or  like  the  lawmen  of  Lincoln,  tho  here- 
ditary owners  of  sac  and  soc  in  the  territory ;  or  chosen  merely 
for  the  occAsiun,  like  the  Salian  rachimlnirgs.  Tliey  may  bcdis- 
4'overed  in  the  twelve  the^ns  of  the  wfti)ent4»ke,  who  by  the  law 
of  Ethelred  declared  the  refKJrt  of  the  district  iu  the  gemot' ;  or 
ill  the  twelve  chosen  witiicfses  of  Edgar's  law,  before  whom  all 
liarpuins  anil  sales  are  to  be  transacted';  in  tho  thirty-six 
•  liarons '  or  twenty-four  'judices'  chosen  in  the  East  Anglian 
county  coui-ts  to  detcnnine  the  suits  of  Ramsey  and  Ely';  and 
in  the  twelve  legal  men  of  the  hundred,  wIid  are  directed  in  the 
Assize  of  Clarendon '  to  act  as  part  of  the  Grand  Jury  heforo 
the  judges  in  Eyre,  and  who  play  so  important  a  juui  in  the 
k'Kal  reforms  of  Henry  II  and  his  mtnisters. 

Whether  the  euldornian  of  the  shire,  the  shorifT  or  the  bishop, 
Kat  regularly  in  tlie  hundred  court  at  any  }ieriod  may  be 
doubted '' :  thy  number  of  hundreds  in  each  shire  must  have  pre- 
vented 11  monthly  attendance  at  each,  and  it  1*  more  likely  that 
the  one  or  two  occasions  on  which  the  ealdorman  is  mentioned  a< 
present  were  cases  of  exceptional  importance.  Tlie  i-h.-riff  m«y 
not  imprnliably  have  been  represented  by  a  deputy,  'gingra'' 
or  junior  :  who  would  look  after  the  king's  rights. 

The  hunilred  court  was  entitled  to  declare  folk  right  in  overy 
suit"  ;  its  jurisdiction  was  criminal  aa  well  as  civil,  and  volun- 

reitiiueil  the  number  of  nmlli  to  two  a  year  in  cRcb  hundred,  »nd  thai 
Chnrlc!,  iiicrcit«ed  them  to  tliree  :  but  Wnitz  liuliU  x  iliffer<rnl  vi«w. 

'  '  Let  pleM  Iw  held  in  eiurh  wa{>ent»ke,  »nd  let  the  twelve  «enii 
Ihit^a  K"  ""^  '^'"'  ''"^  rc-eve  with  them  :ind  swear  nii  tlie  halidome  whieh 
•hull  )>r  |iiit  in  their  tiandu  tliat  they  will  accuu  uo  inni>oent  man  adiI 
ounueul  no  ts'^i'^y  ""i^  • '  Ktlielred,  iii.  §  3.  '  Vx  jtiiliciuui  iUX.  nln  la^ni 
KntiirniKerint  ;  >>i  iliwiideant,  Btet  qund  i)i«i  viii  ilicent ; '  Ibid.  $  1,V  K. 
Maiircr,  Krit.  Ueburschsu,  v,  389,  refers  thia  to  the  Uanelsw  only :  aud  its 
whole  purport  is  contested  by  Brunuer,  Schw\irgericht,  pp.  40),  403.  iVe 
lielow,  §  I '14.  '  Kdir»r.  iv.  \%  4,  5. 

'  lti«l.  Kkingey,  (Sale, p.  415  :  *  zxxvi  baronex  deHinieix  ulriuwiue  partis 
pari  nuineru  elect<ii*,  ipin  judices  coDstituerunt.'  Hi-'  •"'"  ''  '  -  471: 
'coram    xxiv    juilicibus.'      '  T&iideni    vtnicim   Acni' !  •<! 

^^^ntebu^,'e  habnit  ibi  grande  placitum  civium  it  V. _  -  _ 

uiv  judirihua  ; '  Ibid.  p.  478  ;  of.  Lci^g.  Heur.  I,  c.  iiy, 

'  .'ieleel  Charters,  p,  137.     Sm)  «ti«>  Hallaui,  M.  A.  ii,  38(5  W). 

'  Ijneist,  Verwttltungxrecht,  i.  7S  ;  Pnlgrave,  ('onini'iiiwralth,  pp.  <>8,  g<^ 

*  .\lfred,  38,  {  ],  xpeiilo  of  the  kiDj,''9  ealdorinaD'a  i^n^a  or  junior  a* 
lioldiDi.'  jileiu.  Thi'V  Hru  nienlioned  alao  in  three  chortena  of  licrhtwulf 
kltti,' of  Merci» :  Kciublc,  C.  D.  ii.  i>\>.  M,  J  J,  M-  '  K<is»'.  ' 
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»ry  as  well  as  cont'entioiis.  It  tried  criiuiimls,  settled  diHpiitcs, 
lid  witru'sst'd  ti-ansfcrs  of  land.  Tlie  testimony  of  tlie  country 
Hnd  the  record  of  the  law  were  supplemented  by  the  conipiirga- 
tory  oath  and  ordeal.  It  had  itlyo  a  eonimon  ,l»-st  wliiili 
divided  the  profits  of  jurUdictioii  witli  tin-  ki]iy  :iiiil  llu'  luid  m- 
laiid-riut'  ■■  and  no  mit  mJL'lit  be  canictl  to  u  Lii/hei-  court 
unless  it  had  been  refused  iuslice  in  the  liiindred'.  It  hud  a 
gp<-cial  iK-acc  protected  liy  a  special  Hue  ;  ita  .suitors  were  under 
special  ;irotection  of  tlie  law  on  their  way  Ut  .iikI  I'ldin  il  ;  and 
those  who  neglected  tlie  special  suiuinons  to  it  were  fined ^. 

As  was  the  case  with  the  township,  the  organisation  of  the 
hundred  lent  itself  reailily  to  the  judicial,  ecclesiastical  and  fiscal 
r>'elopnients  of  later  times.  The  criminal  jurisdiction  of  the 
udred  is  {lerjx-tuated  iu  the  manoiiul  court  leet.  On  the 
iiutitation  of  the  frankpledge,  a  huudred  court  was  held  twice 
year  to  ascertain  the  observance  of  the  law*.  This  iM-carae 
be  business  of  the  sherifTs  tourn  of  later  time.s,  held  twice  a 
year,  in  the  octave  of  Easter  and  ilichaelmas,  in  diH'erent  parts 
the  county.  It  was  the  great  court  leet,  aa  the  old  hundred 
irt  was  the  court  baron  of  the  hundred,  and  the  county  court 
that  of  the  Hhire*  :  the  distinction  of  origin  Wing  maintained  in 
the  principle  that  iu  the  courts  baron,  whether  in  the  manor, 
the  hundred  or  the  ahire,  the  suitors  were  the  judges,  whilst  it 
was  otherwise  in  the  courts  leet",  and   in  the  sherifiTs  tourn 
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Edgar,  i.  {  3.   The  peaee  giteu  in  the  bundreJ  or  wapentake  wan,  when 
oktaj,  amended  by  the  payment  of  a  fine  of  eight  pounds.    Tliis  fine  bore 
itie  uaine  of  hundred,  ponibly  a«  being  the  huadred-fiiie,  poaaibiy  aa  bring 
'  lum  of  a  hundred  (l>o)  ores  (of  i-^r/.   euch\     Thin  hundred  in  oftuu 
iitiunetl  lx>th  in  the  laws  and  in  Doniewlay  aa  a  meaaure  ofuceount.    In 
iculuahire  the  peace  ^'iven  by  the  king'u  iiand  is  amended  by  the  p.-iynient 
hundredt,  of  whirh  n  third  goes  to  the  earl,  two  thirdu  to  the  king; 
ead.  i.  336.     '  Furiafaoturam  hundred!  Dani  et  Norwicenses  vocabant 
i  libma  ; '  LI.  Edw.  Cunr.  c.  24. 
'  AthcUtan,  i.  $  3  ;  £dgar,  iii.  }  ;  Canute,  ii.  17,  Iq. 
'  il  would  aeeni  from  the  Legg.  Henr.   I,  0.  19,  that  the  jiulietn  were 
x'ially  •uninioned  and  fined  for  non-attendance.     For  >oino  illustratiuiu 
r  below,  p.  128,  note  4, 
'  Hen.  I,  riii.  J  I.  •  Blackstoue,  Comni.  iii.  33,  34;  iv.  J73. 

*  Viner'M  Abridgment,  vii.  8.  Although  the  nuitonj  are  judgca  iu  the 
to'irt  liaron,  the  itenard  ia  judge  in  the  court  cuittouuiry  of  theuopyholden, 
a  mult  of  the  early  dcpresaiou  of  the  free  into  dependent  lowniiliipa,  a» 
Well  as  id  the  later  urgauiiatiuu  uf  manun. 
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Among  them,  (lie  steward  Wiii);  judge  in  the  Icct,  tho  »hcri 
judge  in  the  tourn'.     The  crimiual  jurijdiction  of  the  bntidivii 
WHS  early  cut  ujt  liy  grauts  of  tac  mid  soc.  mid  hiter  on  was  IumI 
or  merged  in  the  geueral  jurisdiction  of  the  crown  i-xercised  l>y 
the  jiidgeH  iu  assize,  iu  which  it  appears  only  m  helping  to  cou 
stitiito  the  juries. 

TiKiiiuHiroUl  Tliere  cun  be  no  doubt  that  the  orgaDimtion  of  the  hundred 
tut  r»tit«  I  had  A  fiscal  importance,  not  merely  as  furnishing  the  profits  — 
I  fines  iiiid  the  produce  of  demesne  or  folkland,  but  ns  fonning  a 
i;ateable  dinsion  of  the  county.  The  fiscal  systeai  of  the  Anglo- 
axons  is  very  oliscure ;  and  it  may  be  questioned  whetlier  any 
money  Inxalion  pi-oju'rly  mi  called  ever  existed  before  the  im- 
position of  Urtiicgfld  liy  Kthelred.the  Unready.  The  tribut« 
from  the  remaining  folkland,  and  the  rent  of  the  royal  demesne, 
which  W1I8  scarcely  a  tax,  Biifliced  for  most  of  th«  exjieniies  of  the 
king's  household.  The  obligations  of  the  trinoda  nece.<>sitaa 
were  difcharged  by  personal  service,  The  profits  however  of 
eiich  hundred  were  no  doubt  accounted  for  by  the  sherilTs,  and 
when  gfiieriil  taxation  became  necessary  it  would  be  collected  tiy 
the  same  machinery.  "When  King  Edgar  confirmed  tho  bishop 
of  Worcester  in  the  jKjssession  of  his  estates  he  made  up  the 
amount  of  laiid  by  new  grants  to  the  extent  of  three  liundredB, 
which  he  directed  to  furnish  one  scypfylled  or  '  navipletio ' '  to 
the  national  licet.  In  the  }'ear  1008  Kthelred  ordere<{  that  & 
chip  sluiiild  be  furnif.hed  by  every  three  hundred  hides",  and. 
we  learn  from  l)onies<iay  tliat  the  hundred  of  Oswald's  law, 
comprising  the  thre(^  hundreds  of  Kdgar's  charter,  contained 
three  hundred  bides'.  It  may  lie  inferred  then  that  every 
three  hundreds  were  liable  to  be  called  on  to  furnish  uue  ship, 
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'   \'iner'«  Abridgment,  vl.  586  ;  vii.  3. 

*  Ougdnle,  Moil.  Aii^I.I.  617,  618  :  ■  Sci1ic(M  ut  Ipse  epucopus  «ira  Dion- 
•M:Uit  xiiis  de  islia  Iribiu  centuriulitiajt  ,  .  .  ctiriAtituAiit  tiiiAm  iiaviplt^tintinni  1 
(jural  Aiiglice  Jicitur  acypfilleil  othtlm  ScypboriiB.'     K«uil>le.  C   I' 
(or  the  tut  word  roa'ti 'scyiaocup.'     The  t-iwn  of  Bidfonl  p»\ 
•bip«  (la  much  lui  ft  third  of  •  hiindrvd;   DoiuohI.  i.  iwj.     Wuiv.. 
■lubud  four  liatHwi-'iiii ;  iliid.  i.  2j8. 

'  C'hroii.  Sm.  A.ri.  1008, 

*  }>onieiKl.  i.    173  :  '  K«vli*<ift  S.  MitKae  .  .     hnliel  uimm  huntlret  qauilj 
rucmtur  UnwniileaUw ,  ill  i{uu  jaeeul  coc  tiVdiw.' 
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whilst  I'very  ten  hides  were  accouutahle  for  a  boat,  and  every 
eight  hides  for  a  helm  and  breastplate*. 

47.  In  Anglo-Saxon  as  in  later  times,  there  existed,  as  is  1 
generally  lielieved,  side  by  side  with  the  hundreds  and  wa{)eii- ' 
takes,  large /ratur/i i«M  or  libfrtieji  in  which  the  jurisdiction,  or  at 
least  tbg  execution  and  profit  of  jurisdiction,  was  vested  in  private 
hitiida''.  The  pnrticuhtr  ri)jl>ts  thus  exercised  \\*-w  termed  sac 
a^d  soc.  to  which  otiieis,  toll  aud  team  and  the  like,  were  fre- 
quentfy" added'.  In  some  gnints  of  land  e.xemption  from  the 
hundred  is  specially  mentioned ',  in  which  case  the  grantee 
would  hold  the  courts  on  his  own  estate.  In  other  cases  the 
jurisdiction  of  the  hundred  is  itself  granted,  even  when  the 
ownership  of  the  soil  was  not  affected  by  the  grant.   In  the  latter 

'  Chroii,  S»x.  A.D.  1008,  with  Eorle'i  note,  pp.  336,  337. 
'  To  these  exempt  district*  the  name  of  nihetocii  hfts  been  given,  011 
■omewhkl  Acanty  kuthority,  indicating  their  ori(pii  in  a  gnuit  by  the  king 
to  one  of  hia  gecitha  or  onmpanioni,  of  an  estate  upon  which  he  way  enjoy 
,  All  the  rights  and  profit*  that  had  belonged  to  the  king,  nominating  the 
I  and  exerciring  the  juritdiction.  The  word  '  lithesocn  '  does  nut 
in  any  ancient  docanieut,  unleai  in  the  form  '  tipewiocna,'  which 
and  other  tcholan  following  him  regariled  a«  a  misreading  of 
%,'  It  is  found  in  the  lawn  of  Henry  I,  vi.  %  1,  and  two  or  three 
In  Ibe  Pipe  Rulla.  In  the  Pipe  Roll  of  16  Hen.  II  the  hundreda  of 
Warwiokahire,  wliich  were  ten  or  twelve  in  Domcudny,  appear  %a  foiu' 
•ipMocnaa.  "Vhit  iuitance  certainly  seema  to  favour  the  opinion  of  Arcli- 
dnuuiit  Hiile,  who  argued  from  the  use  of  the  word  '  •cyp.«icne '  in  Edgar'u 
charter,  quoted  above,  p.  itS.n.  i.thatitreferred  to  theanociation  of  three 
hundred*  to  provide  a  ahip's  crew  ;  Hale,  Kegiiiter  of  Worceater,  p.  xxxiii. 
Thi*  explanation  illuitraten  the  conjecture  that  the  original  wapentake  wan 
baMvl  tin  a  like  principle.  Anyhow,  the  disputed  word  cannot  be  taken  aa 
uiiantlieiitictenuforthe  jurislictioo  ofafranchise.  .See  Robertaon, Scotland 
Duller  lier  Early  Kiuga,  ii.  336,  457  ;  Eiwayii,  p.  Ixvi ;  Dugdale'a  Warwicli- 
ahire,  p.  4  ;  Thorpe,  Anglo.^xon  Law*,  p.  311 ;  Lappenberg,  ii  331. 
'  iSm  for  etarople*,  Kemble,  C.  D.  iv.  138,  187,  J33,  247. 
'  Edward  the  Confettor  freee  certain  land^  of  VVestiiiinater  from  the 
•hire  and  the  hundred  ;  Eenible,  C.  I),  iv.  I9[,  J13.  There  were  seven 
hundred*  in  Woicesterabire,  '  ita  quieti,  ricut  acira  dioit,  quod  viceoome* 
nichil  habet  in  eia;'  Domead.i.  171.  Mr.  Adoma,  Eaaayaon  Anglo-Saxon 
Law,  p.  44,  declares  againat  the  exiatenee  of  private  juriadictiuns  before  the 
Conqnevt,  and  imiiat*  on  the  uniform  hondredal  juriiidiction  aa  the  only 
r-^\  iiiri.. fiction  in  auch  reputed  case*.  The  importtnce  of  the  point  i« 
.  r  than  hiatorical.  No  doubt  the  hundred  law  (*  >ecundum  hun- 
.1.  I,  Thorpe,  p.  313)  wa*  ailniiniatered  in  all  the«e  courta,  but 
Uirrv  i»  uo  difficulty  in  auppo«ing  a  bishop,  or  even  a  private  magnate 
heini;  put  in  the  place  of  the  king's  iifhcial  representative  in  such  courts  and 
•o  p.  1     ■  >  hereditary  private  jurisdiction.     Mr.  Adama  alao  urges 

thai  '  'ken.  <ocn,  before  tlie  Conquest  doea  not  mean  jurisdiction, 

butiiir  [.r..iii.  ■■!  jurisdiction  (p.  43\tlio  exiiotion  of  thefincsof  juriadiction. 
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case  the  status  of  iLe  free  t«uaiit  within  the  buiidred  would  not 
b«  lit  first  chiuigeJ  by  the  gift.      Far  thi^  Inrgest  j>ro|Kirti(iii  ofl 
these  jurisdictions  ln.'lon(j;ed  to  the  cLuix-hen  and  coincided  with  J 
the  ownership  of  tlie  soil,  which  the  clergy  leased  out  tu  their] 
sokemen  ou  fairly  liljernl  terms  :  Edward  the  Confessor  gave  the 
hundred  of  Horueniere  to  Abingdon ',  and  that  of  (tuddelie  to 
The  extent  to  which  these  exemptions  must  luve 
weaken«?d  the  hundred  organisation  nmy  hv  inferred  from  thai 
statement  thut  the  thegii holding  five  hides  often  if  not  always! 
had  ajij^  of  inngistracyjjii  bnrh-geftt-setl '.   But  although  sepa- 
rated from  the  lx>dy  of  the  hundred  in  this  way,  the  liWrties  wi-re 
not  exempt  iroui  the  jurisdiction  or  orgunisat ion  of  the  shire,  and 
may  be  n-garded  as  piivate  hundreds  standing  to  the  others  iu  { 
a  relation  analogous  to  that  which  existed  between  the  free  town- 
ship and  the  manor  of  the  lord  :  nnd  they  are  often  regarded  simply  I 
larger  manors.     In  all  these  the  machinery  of  the  hundred  or  I 
wapentake  was  strictly  preserved,  and  the  law  was  administered  j 
ou  the  same  principle.     Tho  sokomen  elected  their  officers  andj 
made  report,  the  steward  of  the  lord  acting  us  president  in  tfaeii 
courts  and  leading  them  in  u  separate  Iwdy  to  the  host.     This 
is  especially  provided  by  Edgar  in  the  charter  already  referredl 
to :  the  tenants  of  the  see  of  Worcester  are  to  fulfil  their  military  I 
duties  not  with  the  king's  80i"vauts  or  the  exactors  of  the  hun- 
dred, but  un<ler  the  bishop  as  their  archiductor  *. 
'    The  courts  of  the  great  franchises,  where  they  still  exist,  will  Wl 
found  to  furnish  the  best  instances  of  the  ancient  constitution  oC 
the  hundred  court :   for  they  were  less  touched  than  the  hundredJ 
sourt's  themselves  by  general   legislation,  and  have  preserve 
;heir  constitution  in  greater  integrity.     In  the  courts  of 
Forest  of  Kniiresliorough  each  of  the  townships  or  herev 

'  Keinble,  C.  \).  iv.  30o.  In  Domcmhiy,  i.  180,  th«  Coimt««a  Qodavml 
i«  Mi'l  U>  )iuve  had  nkc  and  «oo  in  lb«  whole  wa^wnUkke  of  Nrwark.  I 

'  Kciiibic,  C.  I),  iv.  106,  J07.  Tlie  JDriMlictiDti  of  ci^lit  hiiiiilmiii  antt] 
K  UkIC  waji  ijTaiiled  by  the  saiue  kinv  to  S.  Kilmimd's  ;  IhiJ.  iv.  343,  it,^  ;I 
vi.  loj.  The  gifu  of  hiiudreds  to  Kly  and  Prterborougb  by  E(i|{9ur,  ibid.] 
iii.  6),  93,  »re  of  questioiuiblo  nutbcuticity. 

'  lUnlu.  i  i. 

*  Miiu.  Aiigl.  i.  617.     So  in  Uoniewlay,  i.  87,  the  men  uf  IVuiituii  »iuiut| 
the  »iurU  of  the  bi>ho|<  of  Wiochoter :  '  |irufcct>ii  in  exervitiiiii  oinn  hixiiin- 
ibiw  epinoopL' 
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hich  form  llie  nmunr  of  tlie  forest  ii>  represented  by  the  coii- 

ble  aud  four   men  '  ;    from  thew   tlie  jui-ors  of  the  Itet  we 

n ;  and  by  them  the  pmepotiiliu  or  grave,  nnd  the  bedel. 

n  the  manor  of  Wakefield  the  rei)reseiittttioii  is  by  the  coustnble 

aud  two  men,  just  as  in  i  i8i  in  the  half  hundred  of  Chiugfurd 

Essex  tJie  tenants  of  St.  Paul's  were  representeil  by  the  reeve 

d  two  men  *.    There  is  no  ground  foi'  connecting  the  huiiilred 

with  the  tithing  of  frunkpleilgi', other  tlian  the  right  of  the  former 

view  the  fruukpledgeni  in  a  half-yearly  court.    In  the  ecclesias- 

ical  system  the  hundred  Ixire  the  same  rtdation  to  the  deanery 

rami  as  the  township  bore  to  the   parish  :  but  the  ilenneries 

not  always  coincide  geogrii|>hically  with  the  hundreds. 

48.  B-tween  the  hundred,  or  wapentake,  ami  what  is  now 

the  shire,  it  is  possible  that  other  intermediate  divisions  may  at 

early  period  have  come  in  ;  answering  to  the  trithings  and 

ings  of  Yorkshire  and  Lincolnshire,  the  rapes  of  Sussex  nnd 

lathes  of  Kent.     If  this  were  the  case  they  may  have  hud 

rts  of  their  own  as  is  the  case  with  the  lathe,  and  officers  of 

lir  own  such  as  the  tri thing-reeve  and  the  h'ide-reeve  who 

nr  in  two  manuscripts  of  the  so-called  laws  of  Henry  I '.    The 

things  of  Luicolnshire  and  Yorkshire  had  their  moots  in  the 

of  the  Conqueror,  although  little  is  known  of  them*.    There 

is  however  no  evidence  of  any  such  general  arrangement.     Tlie 

attociatiou  of  two,  three  or  more  hundreds  is  occasionally  men- 

loned  as  used  for  the  purpose  of  mtness ',  a  custom  which  may 

inteqireted  as  the  relic  of  some  more  symmetrical  arraiige- 

lent,  but  is  more  probably  a  mere  expedient  for  extendiiig  the 

licstioD  of  the  conijiurgatory  system.     The  reduction  of  the 

iittbers  of  Domesday   hundretls  to  the  existing  number,  in 

eral  of  the  Midland  counties,  may  be  accounted  for  on  such 

principle  of  association  or  combination.     .\11  the  ijitermediate 

ict«  which  bear  the  name  of  shire,  and  have  been  already 

rerred  to,  are  of  too  late  formation  to  illustrate  this  supposition. 

I '  Uu^roTe,  Hist,  of  Knaieaborough    ed.  1 798),  pp.  44,  4S- 
llkle,  iioauadiky  of  St.  faul'ii,  |i.  144. 
'    GcHetxe,  |>.  663. 
<*•  IntnMliictiriTi  t*>  Domeailay  (folio  ed.),  p.  Ivii. 
■    1 .  S  3 ;  LViiuU),  ii.  30,  i"3  ;  Hint,  Kly,  i>i>.  473.  475-  479- 
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Tlie  1athi<  Byeteiu  iii  Reut  auswers  closely  to  (hat  of  tLe  hundred 
elsewhere,  imd  all  the  existing  mnr.hincry  of  the  ridings,  wtve  thel 
nam*'  and  lioundiiriee,  is  comjiaintively  modern '. 

Thr  imine  ficir  or  i-hirc,   which    murks  tlie    division    iiiinie-j 
diately  nnperior  to  the  hundred,  merely  menns  «  -  u  or| 

t^hare  of  a  larger  whole,  and  was  early  used  iii  toin.cMoii  wTlT 
an  ofiicia'l  name  to  designate  the  territorial  sphere  a]ipointed  tnj 
the  (jarticular  magistracy  denoted  hy  that  name.    So  the  dioce* 
was  the  liii^hojj'a  scire',  and    the    rtewardship   of   tlu-    unj 
stfward  is  called  in  the  Anglo-Saxon  translation  of  the  Ooj^pell 
his   groefsciie '.     We   have  seen  that  the  original   territorialj 
hundreds  may  have  heen  smaller  'hires  '.     The  historical  shireaf 
or  counties  owe  their  origin  to  different  causes'.  Kent  and  Sussex 
are  two  of  the  Heptarchic  kingdoms,  of  which  their  lather  aiidl 
rapes  are  perhaps  the  original  shiies.     Kent  however  ajipenr 
as  '  Cant«Bcyre  '  as  early  us  the  reign  of  Athelstan  ".     Essex,^ 
Middlesex  and  Suirey  are  iibo  ancient  kingdoms.     Norfolk  and 
Suffolk  ai-e  the  two  divisions  of  East  Auglia,  representing  pos-i 
siMy  the  two  '  fylkis  '  or  folks  into  which  the  Norsemen  divide 
their  jirovince ',  or  posidhly  the  two  dioceses  assigned  to  Elm-^ 
ham    and  Dunwich    liefore    the    invasions   of  the    Danes.     Of 
the  Northumbrian  kingdom,  Yorkshire  is  the  only  one  of  tha 

'  Tbe  t«mt<irial  armngeiiieiit^  of  tlie  iKiincsday  htitutre'Ji  ar«  now 
much  cbknged  that  it  is  dnngcroiu  to  generslibe  from  them,  but  loin^ 
iuttanoes  may  be  gfiven.  Bacliiiijjhamsbire  iu  i>>me8Uay  contaiuetl  ci^bteen 
hundreda  ;  theMt  are  now  comlnncd  intu  five  hundreds  of  tbrev  •-»i-li  hikIi 
three  old  hundreds  which  nlso  have  a  collective  name,  t)>' 
kunclredit.  The  twelve  Donieaday  hundreda  of  Warwicltpbire  w. 
to  four  before  the  reifn  of  Henry  II  by  some  similar  proceM.  ,  li'.  ,,„, 
ii.  2i}.'\  llie  nrraugeiiient  in  threes  may  be  as  old  as  the  navipletio  i 
ferred  to  above  fp.  II 8).  Of  the  twelve  hundredn  of  ^Yorc««tersbirF,  oul/l 
five  were  geldable  nt  the  time  of  the  In<iuest.  Ijtiic&Hhire  and  I«iee«ter 
«hii«,  which  Mr.  Robertson  :  Essays,  p.  ilo.i  refers  to  aa  retaining  th 
ancient  divi»ion  into  six  hun'Ireda  (above,  p.  lU,  note  ij,  liuve  been 
somewhat  re-orranged  since  the  Duineailny  Surrey,  but  tbe  net  may  go  ia 
support  of  the  .■.aine  theory. 

»  Bede,  H.  K.  iii.  7,  kc.  4c.  (Alfred;. 

'  Ljndiafarue  UovpeU,  iii.  130  ;  St.  Luke  xvi.  i. 

'  AtioTe,  pp.  1 10,  111. 

*  On  this  see  Palgravo,  (.'ominonweallh.  pp.  116,  117;  Oaetst,  Vvrwalt 
ungsrecht,  i.  56,  57. 

*  AtheUtan,  ii  :  ■  oninea  Cantesoyrae  thaini ; '  poaaibly  only  a  latr  tram 
latiuu  of  an  Anglo-Saion  document;  Thorpe,  p.  91. 

'  JiolKrlMm,  Hint.  KHMtys,  p.  120. 
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existing  snIulivisiuiiH  whicli  diites  i>k  a  shire  Wfnre  the  ( 'om|liest. 
MiTfia,  iliiriiig  its  fxlBtence  us  a  kingtloni,  whs  iirnuifjed  in  live 
ions  none  of  whii-h  Ijorc  the  name  of  shires :  Lindsey,  the 
itrict  of  the  Liixlisfiui  nnd  diocese  of  SidiiiK-essfer  ;  liwici-ia 
diocese  of  Wori-fftir  iiiid  its  upi)eiidaiit  Miigasa'taiiia  :  Mereia 
[j«r  with  its  luBbo])  of  Lichfield  niid  its  royal  city  at  Tarn- 
worth  ;  Middle  Anplin  and  South  Aiiglia,  dejieiident  ecclesias- 
tically  on  Leicester  and  later  on  Dorchester.  These  represent 
early  Eettlements  out  of  which  the  Mercian  kingdom  was 
ted  hy  I'en<la  and  his  immediate  predecessors,  and  which 
le  arrange<l  as  dioccs-es  by  llieodore  before  their  several 
.tionality  had  been  forgotten;  nor  were  they  rearranged  as 
ires  and  named  after  their  chief  towns  before  the  recunqueat 
of  Merciu  from  the  Danes  under  Edwunl  the  Elder.  In  Wessex 
ever  the  division  is  more  ancient;  Ini  speaks  of  the  Scinnan; 
e  names  Hnraptonscirc,  DefnaBcire,  and  liearrocscirc '  appear 
in  tiie  Anglo-Saxon  Chronicle  as  early  os  the  reign  of  Ethelwulf, 
le  by  side  with  the  Dorssetas,  the  Wilsaftau,  and  the  Sumer- 
itaa.  As  the  earliest  possible  date  of  the  Chronicle  is  the  age 
Alfred,  it  is  not  impossible  that  tlie  urran^emeut  may  lie  due 
thai  king'  :  but  it  is  probably  much  earlier,  and  determinetl 
the  divisions  of  the  early  settlenieuts  of  the  We^t  Saxons,  or 
leir  successive  conquests.  The  terminology  was  not  however 
eml  in  the  lime  of  Bede,  who  knew  only  the  Inrger  provinces 
Mercia  as  regioues,  meegths  or  settlements  of  kindred  tribes, 
those  of  Wessex  as  dioceses.  The  arrangement  of  the  whole 
:igdoni  in  shires  is  of  course  a  work  whicli  could  not  be  com- 
leted  until  it  was  permanently  united  under  Kdgar ;  and  the 
existing  sub-divisions  of  Southern  England  are  all  traceable 
hack  to  his  day  at  the  latest.  The  Northern  counties  have 
undergone  some  changes  since  the  Conquest,  although  the  new 
^  linei  have  been  drawn  on  older  landmarks :  I  >urhum  is  the 
^^^onty  palatine  of  the  Conqueror'a  minister,  formed  out  of  thn 
^^ttriiDuuy    of   St.   CutLbert ;     Lancashire   was   fonneil    in    the 
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twelfth  century  l>y  joining  the  Mercian  \mm\a  Iwtwoon  Riblil 
and  Mersey  with  the  iiortlieni  hundreds,  whicli  in  Dumt^dj 
were  reckoned  to  the  West  liidiiip  nl' Yurkshire ;  t'uml)erlttn 
is  the  English  share  of  the  old  Cumbrian  or  Htratbclyde  kin^don 
NoHhuinberland  and  Westmoreland  ure  the  rfiniiantn  of  NortJ 
iimbria  and  the  Cumbriiin  Irontier,  appropriated  ecclesinstii-al] 
to  Durham  or  York,  and  temporally  to  Appleby  and  Xowcaatl 

The    conBtitutioiial    niaohinfiy   of  the  shire  thus  represent 
either  the  national  orgauis<\t ion  of  the  several  divigions  create 
by  Wett  Saxon  conquest ;  or  that  of  the  early  settlementa  whia 
united  in  the  Mercian  kingdom,  as  it  advanced  westwards; 
tlie  rearrangement  by  the  West  Saxon  dynasty  of  the  whole 
Engliuid  on  the  principles  already  at  work  in  its  uwu  shir 
A  shire  system  had  l)ee«  at  work  in  Wessex  as  early  m  tl 
reign  of  Tni'.     Whether,  before  the  name  of  shire  wan  inlr 
diiced  into  Merciu,  the  several   msegtha  or   regions   bore  aq 
common  designation,  such  as  that  of  guu,  most  remain  in  enti^ 
cjbbcurity.     There  is  extant  a    list  of   thirty-fuur   divbiioiut 
Knghuid,  gathered  out  of  Bede  and  p«rhaps  other  suarces  na 
lost,  and  recording  the  numWr  of  hides  contained  in  each  ;    tl 
termination  'pa'  which  is  found  here,  in  some  caaes,  may 
the  German  '  gau' ;  but  tlie  age  and  value  of  the  document  ara 
very  uncertain,  and  the  divisions  as  a  rule  do  not  correspos 
with  the  histt)rical  shires'. 

Each  shire  contained  a  number  of  hundreds,  so  viiQjtus^hoil 
ever  that  it  seems  almost  impossible  to  suppose  that  in  any  ca 
it  was  arranged  on  a  numerical  principle  ;   although,  as  ead 
three  hundreds  had  to  8uj>ply  a  ship,  the  number  of  huudreila 
each  of  the  later  constituted  shires  might  be  expected  tu  lMi| 
multiple  of  three.     The  organisation  of  the  shire  was  of  mu< 
the  same  chanuUer^as  that  of  the  huttdred,  but  it  waa  ruled, 
an  caldorntan  ao  well  as  by  a  gerefa,  and  in  »o!ue  other  resjn 
bore  evidence  of  its  pi^viuus  existence  as  an  indejiendent  uni^ 

'  Tlie  acir.niftu  ia  npiiken  of  ■«  tli«  pn'«ici«nt  of  a  oourt,  liii.  i  8 ; 
eal'tumwa  uiny  forfeit  liia  trir,  ibiil.  {  39  ;  Hnil  the  dc|i«iideiit  \»  fotb'  ~ 
to  wiltiJraw  fruui  lila  lord  inlu  aiiiitlii.-r  «■!>,  ibi<l.  %  },(j. 

'  Uale,  Her.  Aug;!.  Scripttirtw,  xi.  748  ;  Keuilile.  S.-iJi.)ii!<,  i    Si.  •»-■  ;  l« 
ofthngM't  are  Utagt-gii  autt  UhtgV);^ 
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«  fttmot  wn*  not  only  the  scir-pemot  Jmt  I  be  folc-gemot  '  also, 
the  asBembly  of  the  peopli? ;  its  eoldDrDian  coinninnded  not 
merely  the  military  force  of  the  hundreds,  but  the  lords  of  the 
franchisefl  and  the  church  vhsshIs  with  their  men.  Its  gcrefa  or 
sheriff  collfcte<l  tlie  fiscal  us  well  as  the  local  im|)osts.  Ita  eal- 
donnan  was  one  of  the  king's  wLtsn. 

49.  The  ealdonuun,  the  priiiucps  of  Tacitus,  and  priiiceps',  or 
satrajm,  or  subregulus  of  Bede,  the  dux  of  the  Latin  chroniclers 
and  the  comes  of  the  Normans,  was  originally  elected  in  the 
general  assembly  of  the  nation,  and  down  to  the  Norman  Con- 
quest, even  when  hereditary  succession  had  become  almont  the 
rule,  his  nomination  requh'ed  the  consent  of  the  king  and  the 
witenogemot.  There  is  no  reasem  to  su|>poso  that  he  was  ever 
elected  by  the  Ixidy  over  which  ho  was  to  rule  ',  although 
pome  foi-m  of  acceptance  by  the  shire  may  not  im])nibBbly  have 
leen  gone  through.  The  hereditary  principle  apiiems  however 
in  the  early  days  of  the  kingdom  as  well  as  in  tho^e  of  Edward 
the  Confessor ;  in  the  case  of  an  under-kingdom  being  annexed 
to  a  greater,  the  royal  ilynasty  seems  to  have  continued  to  hand 
down  its  delegated  authority  from  iathi^r  to  son.       The  uiuler- 

ings  of  Hwiccia  thus  continued  to  act  as  ealdormen  under 
Mercia  for  a  century;  and  the  ealdormansihip  of  the  Gyrwas*  or 
feu-Countrymen  seems  likewise  to  have  been  hereditary.  The 
title  of  eahlommn  is  thus  much  older  than  the  existing  division 
of  shires,  nor  was  it  ever  the  rule  for  every  shire  to  have  an 
ealdonnun  to  itself  us  it  bud  its  sheriff.     The  ealdormauship  of 

«rcin  comprised  a  very  large  j>ortion  of  the  Mercian  kingdom ; 

e»ses   in    the   reign  of  Ethelred    was    arranged   under    two 

ildorinen  ".     But  each  shire  was  under  an  ealdorman,  who  sat 
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*  Alfred.  38,  {I  ;  Athelatnn,  a  I  I];t.  ■,{)  ;  Etfielml ,  t.  t  I3;vl.  (3j. 
■  '■  V  — r.rin  »tJinil»  for /iriHPMW,  B«de.  H.  K.iii.ij;:  and, generally,  for 
.  ',0  ;  for  tuhteijiilm,  iv.  n  ;  for  *atm}><i,  v.  10  ;  for  iliu,  iv.  13, 

li.  -..,  ..I ft  writer  who  ii«eii  ' eoiiiea '  ks  e<|uivaleiil  to  ealdonnun  in 
A^MT,  Mill  Ibe  fuct  hiM  hrva  used  at  »ii  argument  a^'ainnt  the  gentiincnexa 
fif  ln«  h.-.f-k  It  rvcnm  however  in  (uiiiie  of  tbe  utiewiiomilile  tiharteri  of 
I  "'ly  in  the  iiaiiio  «eii»B  ;  Keinhle,  C.  D.  ii.  50  ;  v.  97. 

Ituniinrecht,  i.  76. 

!  iv.  ly;  HuitoCandidns  ,'Sparkc,  11.31 ;  Felix,  Vita 
I-  Atta  .Sanctorum,  iii.  j6o. 

..  , -•...  Uolicrtaon'B  e»»»y  on  tlie  '  King's  kiu'  (.liways,  pp. 
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with  the  sheriff  and  bishop  in  tht-  folkmoot,  and  received  ft  third] 
part  of  <  he  pnjfits  of  the  jurisdiction',  »  proportion  whicli  re-l 
prvseuts  no  doubl  the  comiKJsition  for  the  breach  of  the  pencoj 
wliich  accordiugf  to  Tncitu8  was  paid  to  thr  civitas,  and  wliich 
bore  the  name  oi  fredus  iu  the  Frank  hkw.  He  also  commituiled  I 
the  military  force  of  tiic  whole  division.  From  the  ItttterJ 
character  he  derived  the  name  of  heret0f;a '.  leader  of  the  boetl 
{here),  or  dux,  which  is  occiisionally  jjiven  him  in  cliartprs  luidj 
which  marks  the  military  function  asthe  chief  distinction  of  thoj 
(•<ildorraan. 

The  sheriff  or  ficir-jjerefa,  the  bcir-man  of  the  laws  of  Ini',  j 
was  the  king's  stewanl  and  judicial  juesideDt^Qf  the  shire,  thai 
lulministrator  of  the  royal  demesne  and  executor  of  tlie  law. 
Hits  sphere  of  jurisdiction  was  distinctly  a  single  pliire,  although^ 
after  tlie  Conquest  for  a  lon^;  period  the  shires  were  iidu)iaist«ri9dJ 
in  pairs.  It  is  i)robable  on  early  unalofry  that  the  gerefn  waal 
choscji  in  the  folkmoot;  but  there  is  no  proof  that  within  his- 1 


177-189)  ta  highly  inftroctive  aoii  stiggeBtive.     He  argVM  th>t  the  great 
ealdorduni  of  ilercik  sntMioUxl  nnlil  the  banUhmeiit  of  Elfrir  th«  cliUd  in  , 
9S5,  and  t)iat  of  Eul  Aiiglia  until  tlie  death  of  Ethelwin  in  i)i)i,  after 
which  they  were  Mimiiiistered  by  hij,'li -reeves  under  the  king  iiniil  i'nniit«  I 
recondituted  them.     Weuex  he  rejjartLi  ax  dividml  iiitu  two  grvut  caldor- 
dooi)!.  that  of  the  western  ami  that  of  tlie  central  province*;  which,  with  i 
Kent  under  archbishop  Sigcrlc,  maAe  a  threefold  divinion  of  the  luutti  of  1 
En^iland.     These,  with  Essex  and  Xorthumbria,  would  make   u|>  aeveni 
{(reat  territorial  iii»giatraoieg.     But  Siiiiiiex  had  hii  ealdortnan  m  lat«  a*! 
98),  and  the  arrangement*  are  do  shurt-lived  that  it  is  ini|H«..iib1e  to 
gard  tlicni  m  partii  of  a  pertii.inent  uietho<lieal  By<tcm.     And  the  tame  may  1 
Iw  snid  even  of  Canute'^  foiirfol<l  tliviijiuu. 

'  The  third  [x-nny  of  the  county  appear*  from  Domewlay    i.  1.    ''■ 
346, 15},  sSo,  39R,  3j6   to  have  been  paiil  to  the  earl  in  the  time  ' 
the  Confessor;  but  fee  Round,  (Jeoft.  do  Mandcville,  pp.  i8S  kj. 
the  share  of  tlio  count  in  the  Capitulary  nf  ,\,  n.  78,^;   on«  tbirU  t»  tlia 
count,  two  thirds  to  the  palace  ;   VVaili,  D.  V.  O.  ii.  6j8;  it.  145. 

•  Elfherr,  ealdonnan  of  Mercia  umler  Edgar,  i»  called  liervloga,  ('<xl. 
Dipl.  ii.  3S3  :  iii.  5,  49,  l<,(>.  1^9  m\.  Hin  mm  Elfrii-  is  ralleil  ealrlumian^ 
See  Keinble.  Saxuuii,  ii.  iiit  ;  Freeman,  Norm.  C'onq.  i.  5H1. 

'  Stinnan,  lui,  (  8  ;  Ethelwin  i»nciniinn  in  Kent  under  Canute,  Komlilc 
C.  I>.    iv.  g;  nee  alwi  iv.  304;   Li'ofric,  Mireii-nian.  iv.   J'""      ■"■I   VS'ul^J 
priest,  the  shirc-Uian,  vi.  |]7.     I'ontius  I'ilatu  is  Hnirmun 
LnUe  iii.    1.     Tlie  word  uaiil  iu  the  lawn  in  j^eneriUy  )pT'  '  1 

gerefa  however  in  found  in  cliarlen*,  Kewble,  I '.  1>.  it.  10,  ^ 
tlie  sriniian  in  Kent,  i»  calleil  ucir-pTefa  ;  alio  \v.  54.  jo 
Latin  word  !•  generally  praejKisitua  or  praefcctUN     £thelw<  >a     M    ){.'. 
/'•  S°U'  ''*"'  '''*  "I'oritf  of  Duraet  rxactor  iu  »..ti.  "fi; .    Sm  aXv>w,  y.  (tS. 
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t^ricftl  tiroes  this  was  the  case',  although  the  constitutionnlistg 
of  lla-  thirteenth  centurj-  attempieil  to  jissert  it  us  »  rig}it,  und 
it  was  for  a  few  years  conceded  by  the  crown.  Ak  n  rule  he 
8,  fts  ft  royjiLoflicer,  noniiuiited  hy  the  kiii^ ;  the  euldorunn, 
a  uuliooal  one,  by  the  king  uiul  wiliin,  The  sheriff  as  well 
I  the  eftldorman  woa  entitled  to  a  sliare  of  the  profits  of  atl- 
"oiiuistratiou,  and  possibly  had  in  some  cases  an  endowment 
ill  laud  '. 

The  BYstem  of  double  adniiuistmtioiv  by  u  national  leader  and  i>«ni>icg<v 

,      „  .  vomniMil  by 

1  royal  steward,  although  common  to  the  early  dennonic  con-  ««Wonii«n 

Ututiong,  the  Frank,   the  Gothic  and  the  Lombard,  is  in  its      _^ 

Inter  form  almost  peculiar  to  England.     Ih  the   later  Frank 

iugdum  the  grwf,  who  now  stood- in  the  place  of  the  national  as 

Cell  as  the  royal  officers  of  eai'ly  days,  exercised  the  functions 

of  both  in  immediiite  dependence  on  the  king' ;  and  in  medieval 

Germany,  where  the  title  of  duke  or  herzog  presents   Bome 

analogy  with  that  of  the  ealdorman,  he  is  rather  a  national 

prince  than  an  imperial  officer :  for  every  attempt  made  by  the 

entrni  authority  to  assert  its  power  through  counts  or  counts- 

klatinv,  ended   in   (he   foundation    of  now  hereditary  princi- 

Jittes,  eillier  coordinate  with  or  subordinate  to  the  dukes,  but 

both  cates  equally  neglectful  of  any  duties  to  the  emperor. 

In    England,  on  the   contrary,  the  sheriffdom  as  a  lule  never 

came  heredijary,  and  after  the  Norman  Conquest,  undnr  the 

flanged  title  or  translation  of  vice-comes  *,  it  was  used  by  tho 

'  The  t'tatem«nt  of  the  chapter  '  Je  heret<>chiiii '  iu  the  Ko-utllul  Uwi  of 
EHarard  tbr  <'onf(Winr  in  a  Caliriostion  of  llie  thirteenth  contury  nt  tha 
rariiast ;  Scbmii],  Genetsc,  p.  510.     See  (5nei«t,  VorwoHiingBr.  i.  78. 

'  The  alluwancM  made  to  the  sheriff  of  Wilta,  in  kind,  are  enumcnttrd 
in  Domead.  vol.  i.  69  ;  and  he  kIso  hiul  rightn  in  revelnml,  which  possilaly 
were  attached  to  hin  office.  Ucvelaikd  iit  mentioned  ilso  in  HerefnrdHhire, 
fjiimeiHt.  i.  179,  181  ;  Ellin,  Intrud.  to  Ooiiieml.  i.  168,  131  ;  Allen,  Prerog. 
t\^.  The  nherifT  of  Shropaliirc  hud  the  third  penny  of  the  town  of 
hrewibnry.  ibid.  i.  351.  In  Surrey  were  ttiree  nianon  from  which  the 
criff  had  £7,  •  d«  eo  quod  im|ien<lit  eis  a<ljuluri(ini  ciim  opus  habrnt  ; ' 
IXrtiiM'l.  i.  30.  See  Hlmve,  p.  113,  nol«  6.  The  folkland  hold  by  the 
ealdorman  Alfrwt  1  KeinbU*,  <'.  P.  Nr..  316)  may  have  Iwen  an  otticinl 
•ndiiwnitiiL    See  Sohni,  Kr.  (i.  V.  (J.  p.  32. 

=   Wftifr.  D.  V.  G   ii.  363;  Sohui.  Fr.  II.  (i.  V.  i.  156-181,  463-47J. 

:.«  occurB  a>  Ihe  Ijilin  wiiril  for  Hhcriff  in  C'anuto'«  letter  to  the 
u  by  Florence  of  Worct-xler  ;  but  this  i«  clearly  a  tranilation 
N<iniun  itat». 
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iin|M>rlKiit.  ilrpAiliiirnia  of  ('uTintitiilir^nn)  nittary. 

TiO,  '('III'  »\u'tiff  lu'lil  tim  kliirrtiiiKil,  ncconrui^'  tu  hyiignt  >  lawJ 
Ml  iiT  ill  till-  ♦••(ir '.   AltlicMiuh  tlic  riililnrnun  uttH  M-lmri  snt  in  il 

I  lio  luw  nvculnr  uiul  Rpiriliial,  the  e« 

.•iiiuiiii(;  iidiciT'.      Tlie   ttuilum  Were   Iti.  i  Tlia 

Imiiiiiiil  iiniil  ;  nil  jiinlf  nl   Imiils ',  nil  j  tVon 

i  <  hiji  the  I  <  ''III  turn*,     The  latter  point,  lef 

i|iii    iiipiiiilild  in  llii-  linv',  I-.  jiiiiviii  by  Iht;  lutrr  jiincticc.     In  thd 

(■jiiuily   ciiiii'l*  of  llip  rciiin  nf  Hi-nry   III,  tlie  roeve  and  fou^ 

inun  tcHik  ]Mrt  in  malU'ti)  of  i^cction,  of  arming  and  of  uss 

iiu'iit  ;  unit   in  tlir  rcijfn  of  Eilwnrcl  I  tlir  Kentish  Aor' 

iitiil  lilM  liiiif  (clloWH  ivprcM'litril  cnrh  towiicliip  in  thi  I, 

thfi  itinerant  jimtirpii,  itmilf  a  form  of  th«  county  court. 

oiiii  nu   hik  way  to  niul   fnini  the  grmot  was  under  thn  specia 

proli'ction  of  llio  law. 

'I'hn  i>hin'ni(Hit.  like  the  hundn'dniiMjt,  \ms  competent  tn  de 
I'lnir  rolkri);ht  in  cvitv  »nit,  Imt  its  relation  to  the  lower  oou 
wa»   uo^.    piti|HTly   N|«'«kinK,   mi_  ajjpclluto  juridliction.      Ilj 
fiiltotiitn  VTM  to  cfrinv  to  the  suilur  the  ri^>kt   which  be 

'  -r. ■     ' 
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Jed  to  obtain  in  the  houdred.     He  could  uot  apply  to  the  / 
liirc  until  be  luid  tlirice  denuuided  bis  right  iu  the  hundred  (x>urt.  ' 
If  the   respondent  failed  to  »ppesr  irhen    the   »hireinoot  had 
ted  for  him   a   fourth  day  for  appearing,  the  applicant  was 
flowed  to  enforce  his  claim.     In  the  same  way  it  wuii  forbidden  , 
io  lyp'y  ''"  ^^^  ^^li  until  shire  and  hundred  had  been  tried  in/ 
vain'.     It  is  possible  that  by  a  direct  writ  from  the  king  the 
ehlremoot  might  be  used  as  a  conrt  of  primary  ins^tance,  bat  of 
we  have  no  distinct  evidence. 

ere  again  the  suitors  were  the  judges ;  but  the  twelve  senior  Ti.e  t 
•gns  appear  in  the  county  court  as  well  as  in  the  hundred ', 
and,  on  the  Lnstitutiou  of  the  gnmd-jury,  present  the  report  of 
the  hundred.  Thus  limited,  the  authority  of  tlie  sheriff  was 
rathcr^Jhat  of  a  chairman  or  moderator  than  that  of  a  judge. 
The  duty  of  seeing  the  law  executed  devolved  upon  him,  and  in 
£«cal  as  well  ns  judicial  matters  he  exercLsed  a  good  deal  of 
imewhst  irresjiousible  power. 

Besides  the  judicial  power  of  the  shiremoot,  nnd  its  function  VoiUcBi  >ir 
of  giving  validity  to   private  acts  by  way  of  witness ',  some  •otion  in 
shadow  of  legislative  authority  seems  to  have  remained  to  it  in  ur^ji. 
the  time  of  Athelstan,  when  the  bishops  of  Kent  and  all  the 
thegns,  «3orl  and  ceorl ',  of  Cantescyre,  dechued  to  him  in  their 


'  See  AtlieUun,  i.  }  j ;  Edgar,  iii.  {  3  ;  I'uniite,  ii.  J  1 7,  &c.  Tho  worda 
<^  ihe  Iaw  of  Canute  are  these :  '  Nemo  regem  rrt]uimt  de  juititin  facienda 
•lam  ei  rectum  offertur  in  hundreto  xuo,  et  reijuiratur  litinHretum  super 
vitani  ricul  jantnm  ttH;'  'Nemo  naniium  capiat  in  coiiiitatii  vel  extra 
oomitatani  priaeqnaju  ter  io  hnndretn  suo  rectaiu  nbi  perquisierit.  Si 
tnti»  vice  rectum  non  habeat,  eat  iinarta  vice  ad  conventum  totiai 
camilatu*,  qnod  jViiglic«  dioitur  Kyremotiu,  et  ipee  ctiuiitatuii  pon.tt  ei 
qiiartitin  lenuinuiii.  Qui  m  faUat  tunc  liceotiam  accipiat  ut  abhino  et 
iode  mum  andeat  reqnirerc.' 

'  Compare  the  direetinu  of  Levin  llie  Pious  in  A.D.  819,  tliat  every 
l^raf  (hould  attend  the  general  placita  with  twelve  Kabini,  or,  it'  thuru 
were  D<>1  »•>  many,  the  numl>er  ifiould  be  made  up  from  the  best  men  uf 
the  ooauty.  See  Savii^y,  i.  H^  ;  Waitz,  D.  V.  G.  iv.  319  sq.  The  appear- 
aaoc  of  the  iienjor  tljej^mi  in  the  shiremiKit  is  mentioned  in  Cod.  Dip),  iv. 
I J7  '  KaJla  tba  yldeatan  thegsaa  on  Wigeraceastresoire  Deniwe  and 
Etii;!;«t-r  :  '    So.  804. 

■'  fre<)nently  attettcd  by  it,  c.  g.  Kenible.C  D.  vi.  198.    Other 
f.jre  tile  shire  will  be  found  in  Co<l.  Dipl.  iv.  117.  137,  lj8, 

ft  villani,  AthcUtan,  iii.  148  ;  Kemble,  Saxinw,  !i.  133,  J34  > 
X.  H.  376  ;  I'algTuvc,  C^mimonwealth,  p.  637. 
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gemot  at  Favcirshnm  their  acceptaiici-  of  the  measnres  tuken  fori 
t-he   maintenniice   of  the  jietice   ui  the    recent  witcnagcmut   ofl 

)Oi«atley.  In  tliiswe  may  truce  a  rocojfnition  of  the  inipurtoucej 
of  the  popular  reception  of  a  law',  which  appears  even  in  thel 
narrative  preamble  of  the  Salinn  law  itself,  which  induced 
Charles  the  Great  to  ask  the  consent  of  the  ma  I  Ins  to  tkttJ 
capitularies  which  he  had  drawn  up',  and  which  occun  in| 
England  anionp;  the  measiirea  tiikcn  for  the  publication  and 
preservation  of  Miigua  Carta. 

The  institution  of  the  Khiremoot  in  England  vt  not  pantllele 
by  any  similar  arrangement  in  the  primitive  Frank  kingdom, 
in  which   the  hundred  court   or  muUus  admitB  of  no  further 
recourse  for  justice,  except,  )>y  special  &voar,  to  the  jmlsment 
of  the  king '.     This  point    further  illustmteR  the  theorj'  tljat 
in  the  sliiremoot,  as  a  folkmoot,  we  have  a  monument  of  tha 
original  independence   of  the  population  which  it  reprrsenta.1 
If  the  shire  be  the  .incient  uudei-kingdom,  or  the  district  who 
administrative   Bysteni   is  created  in  imitation  of  tliat   of   thfl 
under-kingdoni,  the  shiremoot  is  tbe  folkmoot  in  a  double  senseJ 
not    merely    the   popular  court  of  the  district,   but  the  chie^ 
council  of  tbe  ancient  nation  who  posseseod  that  iHstrict  in  inde 
pendence,  the  witenagemot  of  the  pre-lieptarchic  kingdom.  Socl 
a    theory    would    imply   the    much    greater    preponderance 
popular   libcrtifs  in  the  earlier  system,  for  the  shiremoot  in 
reprcsentiitivc  assembly,  which  the  histoiiual  witenagemot  \h  uoti 
And    this   is   indeed   natural,  for    the  smnller  the  size  of  tli^ 
districts  and  the  more  nearly  etjual  tlie  condition  of  the  landH 
ownei-E  or  sliarers  in  the  common  land,  the  more  easy  it  would 
be  to  assemble  the  nation,  and  so  much  the  le.is  danger  of  tlu 
mipreme  authority  falling  into  the  haiui;;  of  the  king  and  thfl 
magistrates  without  reference  to  tbe  uationiU  voioe.     But  thi^ 
can  only  l)e  matter  of  conjeclnre. 

L'uder  the  late  Bhire-system,  l)efore  as  after  the  Conquest.  tb« 

'  EeiiiU«,  Siixfliu,  ii.  J38. 

'  Wniu,  D,  V.  0.  iii,  506-510;  Sohin,  Fr.  O.  V.  (i.  yy  ^■>i,  .-yjj 
pce  b«luw.  vul.  ii.  §  114. 

•  See  WftiU,  1).  V.  O.  li.  494.  It  mm  liowov^f  n.,,.!  nj,.,,n.T  ihj 
Atran'ui*  •nd,  st  a  later  {Mariod,  i^nenJ. 


The  Hhire. 


'.3« 


shire  was  a  unit  for  purpoees  fif  rating.     Eiioh  shiiv  was  IkiuikI 

Ut  funii-sh  ships  iu  proi>ortioii  to  its  uamber  of  huiidrt-ds ',  mid, 

fruui  tlu<  produce  of  what  had  Ijeen  the  folklaud  contained  in  it, 

to  piiy  a  composition  for  the  feorm-fnltuin,  or  Eustentatiou^  of 

Uie   king '.     The   military  coutlngeuta  of  the  shire   wi-ro  ftl»o 

"a^  matter  of  compoeitiou,  tlie  number  of  fighting  men  fur- 

ished  for  the  fyrd  beinir  often  much  smaller  than  the  numl)er  of 

I^Lides  which    fumiahed    them  \      Whether   these    comjKMitionis 

were,  as  in  the  ease  of  the  churches,  a  matter  of  privilege,  can 

(csrccly  he  detennined  iu  tlie  almost  entire  deficiency  of  Beculiir 

Pcharters  before  the  Norman  Conquest.     It  is  however  pi-obahlc 

from  Domesday  that  long  before  that  event  the  shires  hod  beeu 

llowed  to  acquit  themselves  of  several  of  these  duties  liy  paying 

xed  BUSis  or  furnishing  fixed  contingents,  answering  iu  some 

sure  to  the  firms,  ferms  or  farms,  for  which  the  sheriffs  were 

'  liable. 

In  ecclesiastical  matters  the  sliirv  had  the  same    indefinite  < 
status  which  belonged  to  the  hundred :  the  archdeaconries,  as  c 
.gi-ograpbical  divisions,  do   not   occur  earlier  than  the  twelfth 
'eentury.     At  that  time  the  archdeacons,  who  hud  been  miniriters 
of  the  bishop  in  all  parts  of  the  diocese  alike,  received  each  his 
^own  district,  which  in  most  cases  coincided  with  the  contify. 
The  system  adopted  by  Etigar   and   Etbelred  of   combining  i 
the  government  of  a  whole  cluster  of  shires  in  tlie  hands  uf  n  ■ 
Lvingle  ealdorman,  is  so  nearly  cont4.'ra])oriiry  with  the  general  i 
rinstitution  of  a  shire-sj-stem  for  all  England,  that  it  can  scarcely 
be  dctcrmiue<l  whether  it  is  an  exceptional  depart.nre  from,  or  a 

'  Oiron.  .Sm.  a. 11.  looS;  with  Esrlp'ii  note,  pp.  3^6,   337;  »«•  nlwve, 
p.  I  \i.     Honoe  Archbinliop  Elfric  leave*  a  ibip  to  tlie  people  of  Kent,  ftnd 
[Winltier  to  WQt»hire  ;  KeuiMe,  C.  1).  iii.  35J. 

*  Tlir  roiinty  of  Oxford  puil  Kriii  of  three  night<,  or  £l,^o.     TbHt  uf 

'  I'vid  .£65  and  36  Bcxtiu-icB  o(  honey;    r)nme«<l»y ,  i.   154,  J38. 

'n«hir«  paid  firm  of  three  nighto;  Ibid.  i.  Jii).     Mnny  other 

iuce<t  by  Ellin,  Introd.  to  Dometd.  i.  j6i,  jSj. 

one  mail  went  for  uach  five  hidea,  ench  hide  |>ayin^  four 

!ii»int«niinoe.     The  whole  city  uf  Kxeter  (uniifilied  only 

e  hide*.     Oxford  »ent  twtnty  burgefse"  to  represent  all 

ler  *ent  twelve,  »nd,  if  the  king  was  goin;;  to  vra,  (ur- 

linlieai  four  bor>«>  to  convey  anna  to  the  fleet;    Dome«day,  i.  56,  100, 

II'-*.  >J0.      WarwiL-k  gent  ten  ;    Ibid.  i.  338  :    Wilton  one  man  for  five 

iJidei;  lUld.  i.  64.    Cf.  Hot.  Pip.  31  Hen.  I.  pp.  i»3i  "5- 
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ot  stage  in,  tlie  development  of  the  new  rule,  tfutil  the  shin- 
^iinttnuJf"  system  was  made  uniform,  it  is  quite  jjossible  that  the  witcn»- 
■tUnn  of  genioti<  of  the  Leptiirchic  kingdoms  may  have  continued  lo 
exist'.  But  after  tliat  organisation  wiw  completed,  though  one 
I  ealdominn  might  govern  and  lend  to  battle  the  forces  of  wveral 
1  bliireB,  he  Imd  no  general  court  or  gemot  of  liis  jurisdiction  : 
the  ealdorraan  of  the  Western  provinces  would  take  his  seat  in 
the  folkmoot  "f  Devonshire  and  Cornwall,  but  would  not  have 
ft  united  council  for  the  two.  Nor  is  ihcie  any  reason  to  suj*- 
}>08e  that,  aft«r  Canute  had  divided  the  whole  realm  into  four 
carliloms,  any  such  provincial  witenagemots  followed  the  in- 
stitution. Till'  royal  writh  are  directed  to  the  bishop  and  earl 
nnd  slieritf  of  each  shire,  although  both  hishop  and  earl  prn- 
sided  over  many  such  hhirea.  Wliether  any  subordinate  officer 
took  in  the  shire  the  place  of  these  powerful  earls  and  ealdor- 
meu,  or  whetJier,  if  it  were  so,  He  also  bore  the  title  of  raldor- 
man,  can  eoarcely  be  determined  from  our  existing  materink. 
On  the  one  iuuid  there  is  no  distinct  mention  of  such  official : 
on  the  other  hand  the  use  of  the  word  caldorman  was  becoming 
very  diffci-eiit  from  what  it  had  been  ;  it  was  superseded  in  the 
higher  ranks  of  organisation  liy  the  title  of  earl,  and  i«  the 
lower  was  acquiring,  or  returning  to,  the  primnry  and  looae 
meaning  of  a  head-man.  in  which  it  could  be  applied  to  nlmcet 
any  local  ntlicer.  Bnt  however  this  may  have  l)een,  there  waa 
no  intermediate  organisation  between  the  shire  with  its  fotk> 
-    moot  and  the  central  one  of  the  kingdom  with  its  witenagemot, 

'  Ttie  cliortoTs  nf  Kthelrrd.  rAlJonu&n  of  Mercift  under  Alfred,  arc 
(;tciii!r»lly  atU»lcil  by  Mririnn  liixhopii  unly,  and  therefore  very  probahlv 
iwiieil  in  Mercian  wileni^ceiuotti :  Ciid.  IHpl.  ji.  107,  Hi',  v.  Ijfi,  IJ4, 
140.  In  tlie  liiAt  iwKe  Etlielrvit  utaten  thftt  lie  has  siiiuniinie<l  I" (llitiKtwlvr 
■luUe  Mcrcna  we<jtjin  .  .  .  biiicer>]>nB  nnd  itldermen  and  alio  hia  dii)»iithp,' 
and  that  with  Klu^  Alfred't   w  1  leave.     See  nlmi  Cm).   Dipl.  v. 

I43i  '54'     There  are  als>i  ctiai  >  rr  drawn  ii|i  whiUt  he  waa  kiu); 

(if  the   SlerciauK  only,  and  alt'  !■  Mercian    ■  '•    •  •  ' '    '     "-'!    {j, 

348.  3.S''-     The  rharten  of  tl  ilio  \Ve<it  -  -  of 

eouric  often  attested  hy  the  \^  1  witan  tail  .  \'or- 

waU^.'nr.  i.  48.  An  Kaat  Anglian  wiu-nainmut  of  aji.  1004  \»  8p<ikan  of  In 
the  Chronicle,  which  may  or  may  ocil  bave  been  a  fnlkmuot;  for  Ka*t 
Anglia,  like  Kent,  waa  only  one  •dminSstntiv*  diviiion.  See  Fre«m«n, 
Konn.  Conq.  i.  lOi. 
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lion. — 54.    In    granta   of  IahiI. — 55.    In    judicature. — 56.    Id    taxiiii;   :inil 

.gtumni   politic*. — 57.    In   election   of  uiagistTates.— 58.    In  cK'ctiou  nud 

({•oaition   of   kin^. — 59.  The    king. — 60.  Coronation    and    unction. — 61. 

lu  pmtuisea  to  bia  people. — B'2.  The  tiatli  of  the  people. — 63.  The  comi- 

*aa. — 64.  Nobility  by  birth.— 65.  Nobility  by  utrvice. — 66.  Tlie  ealdor- 

^miuuilup. — 67.  Use  of  the  wergild. — 68.  The  Bretwalda. 

51.  The  civitaa  or  populusof  Tucitus,  the  union  ot  several 

fagi,  is  ux  Auglo-Saxon  liistory  the  rice,  or  kiugdom ;  and  it.s 

council,  the  coDcilium  priDcipum,  is  the  witenagemot  or  assein- 

bly  of  llie  wise.     This  is  the  supreme  council  of  the  nation, 

rhether  the  nation  be  Kent  or  Meicia  as  in  the  earlier,  or  the 

vhol«  gens  Anglorum  et  Saxonum  as  in  the  later  history.     The 

rehoracter  of  the  national  council  testificn  to  its  history  as  a 

■later  development  tliau  the  lower  courts,  aud  as  a  consetiuenco 

Isf  the  iustitutiou  of  royalty.     The  folkmoot,  or  popular  assem- 

'  bly  of  the  shire,  'a  a  i-epresentative  body  to  a  certain  extent :  it 

is  attended  by  the  representatives  of  the  hundreds  and  town- 

ip»,  and  has  a  representative  tiody  of  witnesses  to  give  validity 

the  acts  that  are  executeil  in  it.      If  each 'shire  represented  a 

leumpletc  kingdom,  the  shircmoot  would  give  a  complete  repre- 

ntAtive  system  existing  in  each  kiugdom.     But  as  the  small 

oms  coale8ce<l  or  were   united    by  conquest,  it  does  not 

,  to  have  been  thought  necessary  to  extend  the  eystem  ;  the 

Diinril  of  the  aggregated  state  is  not  a  folkmoot  but  a  witenii- 

at.      lu  those  early  kingdoms  again,  which   were  identical 
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QuotiMi  u    with  the  later  Bhires,  Kent  for  iiuUnce,  it  might  he  txpccteJ 

to  Lhe  oo-  .jj 

MUtonoo  of    thiit.  wp  shouUl  fiiul  I  Wo  rpntrnl  councils,  thf  folkv 

tllO  fC'lkUIULit  ,  . 

luid  wiiaiu-    (jf  the  ]>e(i[)le  111   Kent,  aiKl_lue_witeuugeniot  or 

j:hief8.  ausweriug  to  the  greater  aud  narrower  aeseiubliesi  of  th 
phhs  and  of  ihe  jirnicijtea  in  the  Ctermania.  It  is  by  no  me 
imjirohable  tlint  such  was  the  case  ;  hut  as  our  knowledii'e  ' 
the  Bubject  is  derived  from  the  charters  attested  by  these  uaseM 
blies,  or  issued  with  their  couseut,  aud  as  the  coiife-iit  of 
wit4iii  ouly  Whs  iiecessiiry  for  the  traunfers  of  land,  wc  have  ua 
the  docuineiitary  evidence  that  would  suffice  for  proof, 
have  many  charters  itsued  in  witena^euiots  under  the  kings  i 
Kent ;  but  the  only  document  issued  by  a  folkmoot  of  Ken 
belongs  to  a  date  when  it  had  long  been  without  a  kiug '. 
The  customti,  however,  of  the  folkmoot  are  ho  common  and  so 
ancient,  tliut  they  atford  a  strong  presumption  of  their  univer- 
sality ;  80  that  Kent  and  Sussex,  and  perha}ia  Essex  and  EaaMJ 
Anglia,  nwy  bo  fairly  supposed  to  have  had  tlie  two  regular 
iissemblies  in  i)rimitivc  simplicity  as  long  its  they  continued  in- 
dependent *,  With  regard  to  W'essex  and  Mercia,  which  wcr 
aggit-gatious  of  smaller  states,  no  such  hy{>othesis  will  hoi 
good.  There  is  no  proljability  that  a  Mercian  king  would  in 
trodace  a  new  constitution  into  the  organisation  of  his  kingdon 
It  was  enough  that  the  Hwicciaus,  or  Hecanians,  or  Mm 
8(i>tani»ns  liud  their  folkmoot,  without  the  Mercians  having  on 
too ;  and  it  was  enough  for  Uie  king,  tks  ruler  of  Mercia, 
have  his  witenagemot  without  continuing  to  hold  similar  gutbe 
ings  as  <iverlord  of  Hwiccia  aud  the  associated  districts.  Tl< 
■J  folkmoot  was  left  to  the  shire,  the  wntcnagemot  was  gathered 
round  the  king. 
Qiinrfian  lu  Yet  even  in  the  seven  kingdoms,  even  in  the  united  kingdon 
"'"folic"'  ^■''f "  there  was  a  general  summons  to  the  host,  sumo  cunccl 
luouuiii        tration  of  the  armed  iulknxxtts  roust  have  taken  place.     Fo 


'  Atlii-Ui^n,  iii. :  '  Kariiutime,  E|>iwu|>I  tiii  <l»  Kaaciit  et  ouine*  CuiU 
M^iTiui  tliiiini,  nmiiUx  et  villMii.'     S««  Kmiblc't  comment,  iliuiona,  ii.  jj 
335  ;  Ifttllam,  M.  * 
'  Set)  tiiiritt,   X  oebt,  I.  ^j,  «b»  Mwm«  t<<   Utkv  »  oint 

view,  ftiiil  tpj^urtlA  I... i^i-nirkl  ftiiil  fttiknuMit  of  liiw  niiikII  kiugtlomn  1 

ubnitlmJ,     Iktth  >'je«r«  are  nf  ooun*  conjwlxnl. 
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promulgation  of  the  laws  also,  at  least  in  the  jjeriod  before 
Ifred,  the  nHtiuiml  aascinbly  must  have  comprised  ft  much 
rider  close  than  the  witan '.  On  p^yn^  ncri»«i'iiii(^  t^n  coroua- 
^ns  ond  the  like,  during  the  historj-  of  the  later  West  Saxon 
lynasty ',  or  on  the  sudden  emergency  of  a  Danish  invasion,  or 
for  the  reception  of  Canute's  promulgation  of  Edgar's  laws ', 
we  must  understand  the  witeuagemot  to  have  been  attended  by 
a  concourse  of  people  whose  voices  could  be  raised  in  applause 
in  resistance  to  the  propoads  of  the  chiefs '.  But  that  such 
'gatherings  shared  in  any  way  the  constitutional  powers  of  the 
witan,  that  they  were  organised  In  nny  way  corres{>onding  to  the 
machinery  of  the  fulkmoot,  that  they  had  any  representative 
icbaracter  in  the  modern  sense,  as  having  fall  powers  to  act  on 
thalf  of  constituents,  that  they  shared  the  judicial  work,  or 
Kcept  by  applause  and  hooting  influenced  in  any  way  the  de- 
on  of  the  chiefs,  there  is  nu  evidence  wiiatever.  They 
by  an  easy  and  weleomu  fiction,  be  considered  as  repre- 
enting  the  notion,  although  Ihey  were  really  the  mere  re- 
of  the  nobles  or  the   inhabitants  of  the  ueighbourlug 
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'  Sea  the  prolog[uei  to  the  Uwi  of  Wilitncil  and  Ini. 
FtjT  ezuuple,  in  a.d.  1051,  when  (Jodwia  wan  exiled:  'Rex  in  «uo 
~lio  et  omnie  exercitua  un&niiui  congeiuu  .  .  .  decreverunt ; '  Flor.  Wij;. 
1051. 

Freemui,  'Sana.  Conq.  i.  103,  and  Appendix  Q,  thiuki  thkt  '  every 
I  retained  In  theory  the  right  of  appearing  in  the  Aa«enibly  of  the 
_  om ; '  and  add*,  '  exprewioos  are  found  which  are  quite  enough  to 
>  Aow  that  the  maM  of  the  people  were  theoretically  looked  on  an  present 
in  the  "»t{/»n>l  Asaembly,  and  as  contenting  to  ita  decree*.'  Mrnt  of  the 
jXMa^ea  quoted  in  favour  of  thii  opinion  refer  tu  the  occaaion*  on  which 
a  Icing  waa  elected,  or  laws  promulgated.  Kcmble,  Saxons,  ii.  ijij, 
faraitihea  similar  <)untatioDi<  from  chartcm  :  Cod.  Dipt.  Ixxiii,  'uiim  pme- 
popttlationia ; '  oodxiv,  '  tota  populi  generalitate  ; '  uiciii,  '  tota 
liebi*  generalitate.'  He  auina  up  thua  ;  '  Whether  expresaioua  of  this 
intended  to  denote  the  actual  preaence  of  the  people  on  the 
I;  ur  whether  j>u^iti/iiii  is  lued  in  a  atrict  and  technical  aenae,  that  aeniie 
rWUdi  ia  confineil  to  tlmae  who  enjoy  the  full  franchiae,  those  who  form 

Cart  of  the  iroAiTiiijia,  or  finally,  whether  the  aasembly  of  the  witan  making 
tw*  if  uoniidered  to  represent  in  our  modem  fomi  an  aaaetubly  of  the 
hole  |)e<i|ile,  it  ia  clear  that  the  power  of  telf-govemmeDt  ii  rscogniacd  in 
be  lattvr  ; '   Ibid.  340.  • 

waa  the  owe  in  the  ehireuioot;  Cod.  Dipl.  lucxxix,  whire  all  the 
I  who  Mood  around  cried  out,  '  Si  hyt  <wa,  Auien,  Anieu  ; '  Kemble, 
«,  U.  J38. 
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>So  long  as  the  licptai-cliic  kingdums  luste<l,  each  tiaving  it 
own  witeuugemot,  there  m'os  uo  attempt  at  geuernl  orgauiMktioil 
even  for   cases  of  the  greatest  emergeucy,  except  tiie  eccle 
^iastical.     The  provincial  or  family  tie  was  as  strong  as  evefj 
and  although  the  geiis  Anglorum  had  learned  to  recognise  itseij 
under  due  collective  name  as  early  as  the  time  of  Augustine,  it 
was  only  on  the  ancient  lines  that  any  power  of  orgaiii«itio 
was  developed  until  the  church  was  strong  enuugh  to  form 
national  union.     The  kuigs  met  occasionally  for  alliance  or  fa 
lu-bitration ;    for  some  great  putpose,  such  as  the  choice  of  a 
primate  ' ;  bat  the  nation  met  only  in  the  ecclesiastical  council 
which  wei-e  held  with  some  frequency,  from  the  days  of  Th« 
dore  to  those  of  Athelstau,  quite  apart  from  and  independe ntltP 
of  the  witenagemots  of  the  aevenil  states.     .A.s  occasionally  thai 
kings,   and   frequently  the   ealdormen,   of  different   kingdoms^ 
attended  these  assemblies,  and  as  Ihey  were,  like  other  courts^] 
useful  for  the  witnessing  of  acts  which  required  {wwerful  attes-j 
totion  and  general  promulgation,  the  nation  learned  from 
the  benefit  of  cummou  action.     Another  powerful  help  in  the 
samu   direction  mutt   have    been    the   ascendency,  during  the 
whole  of  that  period,  of  some  one  great  prince,  who  by  war  or 
alliances  exercised  an   overwhelming  influence   over  the  rest 
Such  a  position  was  occupied  after  the  middle  of  tlie  sevent 
century  by  the  kings  of  Norlhumbria,  during  the  eighth  bj^ 
those  of  Mercia,  and,  after  the  rise  of  the  West  Saxon  power 
liy  Egl>ert  and  his  successors.     But  the  existence  of  this  heg 
raouy,  whether  or  no  ite  possessor  lx>re  the  title  of  Uretwalda 
w»B  not  accompiinicd  by  unity  of  organisation  or  even  by  1 
net  of  confederation. 

In  the  Frank  kingdonj,  if  we  may  tkccept  tJie  testimony 

'   beAt,  n.    E.   iii.   jo:  '  Hejje*  AiigUso  mAiilimimii,  Oawiu    jir<iviiieiii«l 
NonlAuhyuibroniiii  el  iieuljen-t  Ciuituarinruro,  hnbito  inter  »e  coiiailio,"  Ac  J 
JMany  insUiiiet's    nf   iltJilMTstinn  between    thr    kiiign   prejiaratory  to 
r«'t]>licin  of  t'lirinliiiuily  iimy  be  fuunil  iu  lieile.     A  i-li-»r  fsiimple  i.(  mor 
,5,..,,.r>.l   .l,i;i..-..,il,,||  is    fiiriusht.l    hy  l',--^-  ■■■    vi..i.ii..  ,.      :.,    i,,_   i 
I  U,  Ac.  iii.  174)  :    '.Aiit 

''  "He  ciiiiriixuriinl,  lit  In 

liKxi  <|ui  ilialwr  l5rt>g«iitfonl  oniiieo  O'lveniMeut  t, 
e|>i«Mi|>i  ct  itbViiit»  jii<lic('»|U<i  rf<lir|iiia>,  ct  iiiibi  a.|> 
tl'uumiilUtlata  uaiuue  ilat«riuiuareutur.' 
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AdaUiard   to   the   existence   ui  tiie   rule,   some  hIiiuIow  of  the 
double  council  of  Uie  Gcrmaiiiu  seems  to  have  beeu  jjreserved '. 
rles  the  Great  held   two  great   annual   atsKemblies    of  his 
pie,  one  in  May  at  the  Campus  Madius,  which  Pip])Lri  hud 
bstituted  for  the  Campus  Mui-tiua  of  the  Merovingians ;  and 
another  in  the  autumn.     The  spring  meeting  was  attended  by 
the  majores,  opliniates,  and  seuiores,  and  held  nt  the  sume  time 
with  the  great  military  levy,  the  assembly  of   the   people   in 
arm».     The  autumnal  one  compi-ised  the  royal  counsellors  only, 
and  answered  nearly  to  the  witenugemot '.     But  nit  hough  these 
assemblies  afford  a  t<ui>eriicial  punillel  with  the  system  sketched 
by  Tacitus,  the  functions  of  the  principes  and  the  plebs  were 
terchauged  :  in  the  first,  the  ojitinnates  were  assembled  '  prop- 
r  consilium  ordinaudum ; '    the    miuores  were  allowed  to  be 
present  '  ad   consilium  suscipiendum,'  sometimes   also  '  pariter 
tractanduiu,'  but  not  as  of  old  to  give  authority  to  the  deter- 
minations of  the  lords.     It  was  in  the  autumn  council,  to  which 
only  the  seuiores  and  chief  counsellors  were  admitted,  that  the 
^^Bolicy  of  the  ensuing  year  was  settled. 

^H  Without  denying  that  occasionally  an  Anglo-Saxon  king 
^^kight  call  together  his  witan,  and  hold  his  military  review  at 
^H^  ssme  time,  it  may  be  generally  concluded  tliut,  if  such  had 

■  •  Coniuetado  aatem  tanc  temporia  erat  ut  nou  Haepiiu  led  bis  in  lUuio 
placiUi  ilu'>  tenereatuT.  Unuiu  qu&ndo  ordiuabtttur  statiu  totiux  ragni  wl 
anoi  t-«rtentu  tpaciuin,  quod  ordinBtiim  nullus  eveutu*  rerutn,  ni«i  nuniuia 
neccadlA*  qua«  uniilitJr  toUi  reguo  incumbobat,  mutabatur.  In  qua 
I'!      °  'i^u«  universoruin  luajiirum  tain  clerieurum  quiiui  laii.-iir\im 

I-  :  wniorrs  propter  coiifiiliuiii  Drdiuaiidum,  Diinurc^  prujtter  iilt>m 

o ».iM'ipienduiii  ot  iuterduin  pariter  iractanduiu,  et  non  ex  jKites- 

tate,  aed  ex  proprio  montis  iiitellKctu  vel  aententia,  contirmandum.    C'avte- 

nitii  »at«ni  jiro|iter  dooa  (^raenilitrr  dandn  alind  placitum  cum  aenioribus 

tluui  tt  praecipuij  coiuiliai-iis  habebutur  ;  in  quo  jaiu  futuri  aniii  atatai 

ciari  iiwipitibatur,  a!  forte  talia  aliqua  ae  proemuiutrabant,  pru  qiiibus 

bt  pracmeditando  ordtnare,  ai  quid  mox  tranaacto  anno  prioru 

J  pro  quo  antidpando  aliqiiid  atatuere  ant  providerv  uoceasitaa 

t;'  Adaihard  (ap.  Hincniar),  oc.   3Q,  30.     On  tbo  interpretatiun,  aee 

U,  D.  V.  (;.  iii.  463  aq.  ;  Keinble,  Sajcoru),ii.  187-191.    The  C'upitulary 

F'ippin  (Haluze,  i.   119;,  5  4i  orders,  '  ut  bia  in  anno  fj/nodiu  tint,'  i>n 

Maren  i  and  Oct.  i,  in  the  kin^r'a  preaence:    the  ecaleaiaiitioal  aaaeiubly 

waa  thoa  in  atrict  analogy  with  the  general  one. 

'  There  are  diHicultiea  In  harmonising  Ailalhanre  ucx-ount  with  hiatorical 
data;  but  the  principle  enunciateil  in  it  in  the  only  iiii|H>i'tant  ijuebtiuii  aa 
illoatrating  early  practice.     Sea  Waiti,  D.  V.  (J.  iii,  465. 
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been  the  rule,  some  evitleuce  would  have  l>ecii  forthcoming.  Of 
anything  like  the  Ciimpus  Madius  there  ib  no  trace  :  hut  very 
many  of  the  dated  charters  of  the  jieriwl  were  issued  in  the 
iiutumii';  itnd  it  is  by  no  means  im|>robiible  that  the  i-eception  of 
annual  presents'  after  harvest,  which  was  a  regular  part  of  the 
agi-uda  of  the  Frank  court,  may  have  cau8e<l  a  similar  meeting 
in  the  enrty  kingdoms.  As  we  approach  the  Conquest,  it  seeras 
more  proliable  that  the  great  courts  were  held  as  they  were  by 
,  William  the  Conqueror,  at  Easter,  Whitsuntide,  and  Christmas'; 
and  that  the  deliberations  of  the  witan  took  place  in  them. 
Such  couita  would  account  for  large  gatherings  of  the  people 
who,  although  without  organisation,  might  be  regarded  as  repre- 
senting the  nation  at  large  '. 

52.  The  meml>ers  of  the  assembly  were  the  wise  men,  the 
sapientes,  wittin ;  the  king,  sometimes  nccompauied  by  his  wife 
and  sous;  the  bis-hops  of  the  kingdom,  the  caldornn-n  of  the 
shires  or  provinceM,  and  a  number  of  the  king's  friends  and 
dependents.  These  last  generally  de.scribe  themselves  as  ministri, 
king's  thegns,  and  numbered  amongxt  themselves  no  doubt  the 
chief  officers  of  the  household,  and  the  most  eminent  of  the 
persons  who,  in  the  relation  of  gesith  or  eotMS  to  the  king,  held 
portions  of  folklaiid  or  of  royal  demesne,  and  were  bound  to 
him  by  the  oath  of  fealty.     These  ministri  answer  roughly  to 

'  See  Cod.  Dip).  Ixxix,  Nov.  34 :  xcvii.  Sept  i<)  :  cxl,  .Sept.  21  :  exe, 
Aug.  6  :  cxcvi,  Aug.  I :  oci,  Nov.  35  :  ccxvi,  Sept.  30  :  ccxviii,  Sept.  jo : 
ooxxvii,  Aug.  i8  : — the  later  cbarten  are  aeldoin  dated,  and  the  dating  of 
lucli  documents  gc-Derally  weakcnn  ralhor  than  conlrruia  their  clainu  to 
genuineness.  Tlie  ecclesiaKtical  cinineilo  were  mostly  held  in  autumn ; 
that  of  Hertford  i>n  St-pt.  24,  673  ;  in  this  an  auunal  (?unncil  on  the  ist  of 
August  at  ClovpHho  wan  ordered.  The  council  of  liatticld  v/na  Sept.  17, 
680 :  that  of  Beryliamsted  on  the  6th  of  Kugem  or  August  (Schmid, 
GeaetKe,  p.  15):  that  of  Brentford,  Oct.  lf>.  705  :  that  of  Clovetho,  July, 
716  :  another  at  Clore^ho,  .St  pt.  747  :  one  at  Pincahula,  8ept.  1,  787  :  one 
at  Aolecb,  Sept.  39,  7S8  :  the  great  council  of  Cliivesho,  Oct.  6-13,  803  : 
and  that  of  Chelsea,  July  37,  816.     (See  Councils,  &c.  iii.) 

'  Annual  presents  were  ottered  also  nt  the  spring  gathering ;  but  the 
autumn  must  have  been  the  most  natural  tiuie.  Instances  of  both  are 
given  by  Waitx,  D.  V.  O.  iii.  479. 

'  '  Eakter  and  Christmas  were  usnal  times  for  tlic  iiirutings  uf  the 
witan  ; '  Kcmble,  Saxons,  ii.  191.  Documents  ore  dated  at  Easter,  Cod, 
Iripl.  cxciv,  cclxx,  cclxxi,  &c. :  at  Cliriiitmiis,  cetii,  ecxTTJi  (Bgbert),  eoxlvit, 
ecxlviii,  ocxlix  :  at  Whitsuntide,  ecxvii,  Sus. 

*  Kemble,  .Saxoni,  ii.  3J7-24(x 
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tlie  antiTistioug  and  vassi  of  the  Frank  court  ;  but  the  term  is  a 
^ery  general  one,  and  ])erhap8  embraced  others  than  the  sworn 
trudents  of  the  king '.  Occasionally  a  jiraefecUu  or  gmtfa 
appears  iu  the  eiirly  ciuirters  ;  ho  is  probably  the  heuh-gerefa  or 
high-steward  of  the  household  ' ;  tlie  euldormcu  iip})eur  under 
the  variable  title  of  princeps  or  dux,  applied  iiidigcriniiimtely : 
now  and  then  the  names  of  the  bishops  are  followed  by  that  of 
an  abbot,  who  niay  have  been  the  king's  clutpluui  or  the  prede- 
cessor of  the  later  chancellor,  as  the  heah-gerefa  might  be  of  the 
justiciar.  Under  the  later  kings,  a  considerable  number  of 
abbots  atte«t  the  charters,  a  fact  whicli  may  l)e  ascribed  cither  to 
the  increased  power  of  the  monasteries,  or  to  the  advance  in 
secular  iniptirtance  of  the  ecclesiastical  lx)dy  generally,  after  the 
reign  of  Athelstan. 

The  number  of  the  witan  was  thus  never  vei-y  large.  The 
Mercian  charters  of  the  reign  of  OtTa  rurnlsL  us  with  an 
CDameration  of  all  the  memliers  who  could  l)e  ranged  under  the 
heads  already  mentioned,  and  may  be  taken  as  acts  of  the  moot 
completely  organised  assemblies,  the  Kentich  and  West  Kaxou 
charters  being  as  a  rule  very  scantily  attested.  These  documents 
•re  witnessed  by  the  five  Mercian  bit>hops,  five,  six,  or  seven 
ealdonuen,  principes  or  duces,  and  a  number  of  niiuistri  about 
equal  to  that  of  each  of  the  other  classes  ^.  The  list  of  bishops 
is  certaiuly  exhaustive,  for  Mercia  contained  only  five  dioceses : 
the  li»t  of  ealdormen  is  pi-obably  as  complete,  for  the  names 
n>rur  iu  all  the  charters  of  Oft'a ;  and  the  whole  number  of 
persons  who  bore  the  title  during  his  reign  ia  not  much  more 
than  a  dozen.  Tlie  list  of  ministri  Ib  more  variable,  but  they  are 
still  a  vei-y  limited  liody,  and,  on  the  analogy  of  the  bishops  and 
ealdormen,  must  have  been  exluustively  enumerated  ;  nor  ia  it 
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'  Ketnble,  S»xon«,  ii.  195-19*1  think*  tliat  the  ininiBtri  of  the  cbkrten 
may  luAuy  of  tliein  hkve  been  alierifii,  which  is  quite  poasiblo ;  but  he 
!><«■  l»o  far  when  he  argues  from  Athelstan,  ri.  10,  that  all  the  iiheritfii 
verv  pmrent  even  at  a  |i;irticular  witenagemot. 

'  Th«   Northumbrian  hijjiireoves  probably  atuwered  Ui  the  nheritfa  of 
kiugdonu ;  KobertsoD,  Eoiays,  p.  177. 
[Nut,  Dipl.  oxM,  cxxii,  cxxxi,  (five  bifihu|>i,  neveu  abbots  and   hix 

n  ;    catxxvii,  (five  bishops,  one  n)ibi>t,  neven   prineipct   and    two 

a);  exxxriii,  (four  bishop*  and  four  ealdormen) ;  cxl,  elii,  oUii,  &o.  && 
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to  be  Kuppos«d  thut  tiie  king  would  venture  to  outnatulirr  \ts 
Ills  own  nominees  lla-  national  ofliterb,  lay  and  clt:rical,  who 
formed  the  older  and  more  authoritative  portion  of  the  couucU. 

The  M'it«uagemot8  of  Athelstan  and  Edgar  are  of  course  much 
moj-e  numerous,  but  only  in  proportion  to  the  iucre;Lseil  aiiee  of 
the  realm.  The  whole  talc  of  the  bigho]>s  and  euldornieii  ane 
eafdly  identified,  bat  the  number  of  miuiatri  is  variable,  and  the 
abbots  form  occasionally  a  formidable  addition.  In  u  witrna- 
gemot,  held  at  Luton  in  November  a.d,  931  ',  were  the  two 
archbishops,  two  Welsh  princes,  seventeen  bishops,  fifteen 
ealdormen,  five  abbots,  and  fifty-nine  ministri.  In  another, 
tliat  of  Windiester  of  a.d,  934  ^  were  present  the  two  arch- 
bishops, four  Welsh  kings,  seventeen  bishops,  four  abbots, 
twelve  ealdormen,  and  fifty-two  ministri.  Tliese  are  perhaps  tha 
fullest  extant  lists.  Of  Edgar's  witeuagemots,  the  one  of  a.  D. 
966  contained  the  King's  mother,  two  archbishops,  seven  bishops, 
five  ealdormen,  and  fifteen  ministri " ;  and  this  is  a  fair  speciiueu 
of  the  usual  proportion.  It  is  clear  tlint  as  the  feudal  prtucifihi 
grew  stronger  the  uuinber  of  king's  tliegns  must  have  largely  iii- 
,  creased,  and,  as  their  power  became  preponderant  in  the  assembly, 
the  ifiyal  authority  became  supreme  in  the  country  at  large  ;  the 
oflice  of  ealdonuan  also  began  at  tliis  period  to  be  held  chietly 
by  persons  connected  with  the  king's  kin.  A  further  inference 
may  be  drawn  from  the  attestations  of  the  charters.  Thoy  are 
most  of  them  those  of  tho  bishops  and  ealdormen,  whose  loc*l 
duties  would  keep  (hem  generally  distant  from  the  court.  The 
charters  are  therefore  not  the  acts  of  a  standing  council  of  the 
king,  or  of  casual  gatherings  of  bis  nobles,  but  evidences  of 
assemblies  regularly  constituted,  and  probably,  fortlit*  paucity  of 
exact  dates  (ircvents  us  from  lieing  certain,  held  at  fixed  tiniea 
and  places. 

53.  The  part  taken  l>y  the  witan  in  the  transaction  of  businmia 
was  full   and   uutlinritative.     Itetle    gives    an    account    of   the 
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NoriliumljiMan  council  whicii  received  Christianity,  and  represi-nts 

'  1\m1.  Wjil.  codiii. 

'  lliiil.  I'lwlxiv,     .'W  »)■»  mcvii.      Kniitilx  wy>  Uiat  ihi'  l*ty**l  iiiuiiliar 
l^veiiUioC.     Snxont,  U.  joo ;  i)».-i«t   ^^.lf    .i\.i-riiiii,.iii  ;    4>, 
'  Cod.  JOpL  dxnU. 
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the  king  118  consulting  liis  princes  and  counsellors  one  by  one :  each 
dares  his  mind  ;  and  the  kijig  decides  accordingly  *.  Eddina 
ecribos  the  assemblies  in  which  Wilfrid  was  banished  uiid 
calk'd  ;  accusation,  defence  and  sentence  fall  into  their  regular 
ier  ;  the  bitihops  and  ealdomicn  speak,  uud  the  king  or  ruling 

ealdormau   pronounces  the  determination,   '  haec  est   voluntas 

regis  et  priiici|min  ejus  V  With  these  exceptions  we  Irnve  not 
any  period  much  material  evidence  to  show  tlie  order  of 
eliberatiou ;  most  of  the  early  councils  in  which  speeches  and 

votings  arc  recorded  being  ecclesiastical.     The  clergy  were  no  indniwnii- 

I  '/i-fii  11  •!»  onco  of  tbo 

Bubt  very  mnueutial,  ana  the  great  ealdormen,  if  we  may  riergj  uui 

jge  by  their  action  under  Edred  an«l  Edwy,  were  not  less  inde- 

udent.  Under  Edward  the  CJonfcssor,  Godwin  and  Leofric 
able  to  sway  the  policy  of  the  sovereign,  or  to  neutralise 
th  otker'B  in£neuce.  It  may  be  presumed  that  in  the  early 
sres  and  under  the  weaker  sovcreigtiH,  the  determination  was 
1  by  bondjidr  voting.  And,  under  tht;  stronger  and  later 
g»,  it  was  decided  by  the  sovereign  himself,  as  he  chose  to '7 
follow  or  to  thwTirt  the  policy  of  hia  leading  adviser.  Rut  we 
have  little  more  than  conjecture  and  analogy  to  guide  us.  It  is 
rarely  that  even  the  Frank  kings  are  described  as  acting  under 
the  constraint  of  their  people':  the  days  of  Ethelred  the  Un- 
re»«ly,  and  even  of  Edward  the  Confessor,  can  scarcely  be 
appealed  to  as  giving  the  normal  condition  of  the  relations  of 
king  and  council ;  nor  is  it  until  the  reign  of  Henry  II  that  we 
find  any  historical  data  as  to  delil)erations  in  which  the  king 
does  not  get  his  own  way. 

The  formula  however  by  which  the  co-ciperation  of  the  witenu-  f'<>tin««i  mi<I  i 
gemot  was  expri'ssed  is  definite  and  distinct  *.     The  laws  of  Ini  iho  wiun. 
are  enacted  '  with  the  counsel  and  teaching  of  the  bishops,  with 
alt  the  ealdormen  and   the   most   distinguished  witan   of  tiie 

'  B«lr.  H.  E.  ii.  13.  »  Eddina,  c.  Ux.  tinl.  r.«le,  p.  86.) 

'  A»  for  exKinple,  when  the  ho»t  compelled  King  Cliitliair  to  go  to  war, 
lliiig  <lowu  hia  t«nt  mil  loixHng  liiin  with  abiiite ;    Greg.  Turon.  iv.  14; 
f»ili,  1>.  V  Cm.  ii.  146. 

T;,.^  Ir-Tml  iiiv.?  authority  of  the    witan   ia  the   •object   of  Keniblo'a 
».  .■n»,  ii.   JOJ.     •  The  witan  deliberated  upon  the  making 

ol  :  .  were  to  be  added  to  the  exinting  folkright,  and  wliich 

wet*  Uwu  {iruiuulgated  by  their  own  and  the  king's  authority.' 
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ailmittcd  tlie  great  connsollors  of  the  kingdom  to  their  altting 
^nnd  allowwl  their  acts  to  be  confirmed  by  lay  subocription.] 
Thttt  in  both  awes  the  spiritual  wituii  ])repared  the  enactmonUvl 
ill  thf  initial  as  well  as  in  the  fninl  fonu,  there  can  lie  na 
question  ;  but  it  would  bo  unsafe  to  argue  with  reference  to  tl 
opiiituul  dooms  of  the  general  witeuagemots,  that  this  parti-< 
cipation  of  the  lay  witan  was  admitted  simply  to  give  public  or 
legal  ratification  to  the  resolutions  of  the  clerg}-.  It  is  morij 
prolwble  that  in  this,  as  in  the  action  of  the  folkmoots,  ih 
distinction  between  spiritual  and  temporal  authorisation,  an  i 
between  moral  or  religious  and  legal  obligation,  was  very  Hghtl| 
drawn.  The  Lcgatine  Councils  of  A.r.  787 ',  which  in  their  ver 
nature  were  entirely  ecclesiastical,  were  attended  by  king?  and 
ealdormen  as  well  as  by  bishops  and  abbots,  and  must  there- 
fore be  numbered  amongst  true  legislative  witeniigemoLt. 
Amongst  the  ecclesiastical  articles  which  come  most  nfttumlly 
within  the  scope  of  secular  confimintion,  are  the  enforcement  of 
[Sunday  and  festival  holydays,  the  payment  of  tithe,  the  establish- 
ment of  the  sanctity  of  oiitlis,  of  marriage  and  of  holy  orden,  all 
of  them  frequent  matters  of  early  legislation*. 

54.  A  second  class  of  subjects  submitted  to  tliese  councils, 
which  we  liave  abundant  documentary  evidence,  conccroe 
tmnsfei-  ol   lHndt<',  and  esjieciully  the  griiiits  made  by  elutrter 
involving  questions  of  the  public   burdens.     It  is   not   neoe^i 
sary  to  suppose  that  every  transfer  of  land  required  the  bemu 
of  a   court  of  law,  althongh    it    might    1k»  nf-cessaiy   that 
should  Iw  conducted  under  a  certain  fonu  ami  before  witnesecs] 
that  form  being  symbolicul,  befora  as  well  as  after  the  une 

aula  principibug,  ducibuw  el  'iptiniKlibuii,  itiim  imitiqiie  oicri  iir<lineji  pma 
Hulea,  rum  sbbnlibus,  pre«liit«riia,  diaronibiis  [writer  tntoUintes;'  '  pr 
Hidcnte  vum  Wlfredo  uvhiejiiiicopo ; '  (JounuUs.  4o.  iii.  579. 

'  i'ouiiciU,  kc.  iii.  447  461. 

'  With  such  liuiitalioiia  we  limy  nccept  Kemblf'n  Keventli  rannn( 
Snxonii,  ii.  21  i:  'The  liiiig  .'iml  Ihe  wiun  IimI  alun  power  to  rp^'ulftM 
eccleaiiuitical  matten,  nppoiut  fiuta  auit  f«ativals,  mkI  decide  upon  1  ~ 
levy  and  exjiendituro  of  cocleaiMticol  revenue.'  l.'If.  (Inewt,  tMf>gov* 
inent,  i.  44. 

'  Kenible'a  tenth    catiim,  Sitxona,   il.    J25:     'Tlie   wit«n   piawoaaed  th 
|iuwar  of  rrcoiniiientUnj;,  Maentiug  li>,  »nd  ),'uarftn teeing  grunta  of  Uuiil 
I'  perniitliiig  the  oonroriioD  of  foUdand   into   bookfiuul,   and  vuw^ 
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fiiirters  for  tho  purpose.     Still,  in  eases  whoi-e  ft  large  grunt,  ofa-nxintar 
privatt-  estate  was  made  by  a  powerful  person,  to  the  possililo  _ 
detriment  of  his  heirs,  the  confirmation  of  the  gift  niiglit  be 

DUght  in  the  witiu'88  of  tho  u'iteiiiiareuiot  and  even  by  a  niti- 

aition  under  thoir  liaiid  and  that  of  the  king.     And  this  waa 

no  doubt  the  reason  why  fo  many  monastic  charters  of  con- 

niatioD   jm,'9i-d  uiidf-r  the  eye  of  this  as.sembly.     Hut  where 

gfaut  w.as  uiiule  by  whicli  the  larul  given  was  released  from 
cial  obligations  and  made  alodial  or  heritable  for  ever,  tho 

Dnseut  of  the  nation,  the  owner,  as  must  be  supposed,  of 
the  land  so  released,  was  iiiiperutively  ueeessary.  In  such 
cAses  the  king  who  makes  the  grant  states  that  it  is  done 
with  the  advice  and  consent  of  the  principes'.  The  sub- Sx*mi>iM, 
Bcribiug  witnesses  are  of  course  the  principes  whose  counsel 
and  consent  are  rehearsed  in  the  body  of  tho  grant,  au<l  M'ho 
were  the  witenagemot  in  session.  It  is  with  such  ii  form  that 
Ethclwulf  added  twenty  hides  of  laud  to  bis  own  inheritance  in 

fD.  847*;  and  in  tho  great  majority  of  royul  grunts  the  oir- 
nstances  were  the  same.     Occasionally  a  king  made  a  grant 

Bt  of  liis  ])rivate  c£t:ite  with  like  formality ;  the  necessity  for 
usel  and  consent  in  such  ca«es  arising  probably  from  the 

Bmunitiea    which   fi.rmed   part    of   the   grant '.     Whore    the 

itness  of   a  select  body  of  freemen  was  necessary  even  for 

*  Thii  is  the  caie  in  •  very  Urge  pro|>orlioii  of  disrten ;  e.  g.  th*t  of 
'eolw  ulf  of  Mercik  to  Arebbiii]»oji  Wolfred  in  A.D.  823  :  '  Aetnm  Mi  .  .  . 
cQiu  n^UBunjiu  et  coiuiultu  episcoporum  Qieomm  ao  prinoipuui  i|Uorum 
■KHuiiu  xiuotAta  teneutur,  4o.  ; '  OmI.  Dipl.  ccxvii.  Egbert's  grunt  to 
SbaftMbiuy:  'Ego  Ecgt«rtuis  gratift  I>ei  Occiilentalium  S»xoniim  rex, 
cum  eoiueniu  et  coinmnni  oooulio  epiwoporum  et  principuui  uieuriiiii  ac 
tnliui,  plebii  mime  geniorum,  hanc  testimonii  cartiilkm  ooiucrihere  insiii ; ' 
Iliiii.  ccxzxii. 

'  '  Ego  Ethelwulf  I>eo  »\ixilionte  OcoidentAlium  Snionuni  rex  cum  con- 
Muu  %c  licenlia  epiici>[Minim  et  principuui  meorum  i>lii|nsntulHin  riiris 
piirteni  vigiuti  manentiniu  iiiihi  in  heroditntern  pr<tpri»ih  lifiHTribere  jtimii;' 
Kemhie,  C'.  D.  cclx.  Edi^ar  iiliio  (ibid,  uiccxlv)  tuken  an  estate  of  five 
bide*  (ml  fre«i  it,  with  llie  attestation  but  witliout  the  expre««.d  uounsel 
u>d  cuiucnt  of  the  vitau.     A  nmilar  act  of  09a  is  uitutioued  :  't^tias 

E'^  let  terraa  olini  rex  Oil's  nibi  viventi  congcribera  feoit,  tiUHjne  heredi)>ii8 
euni,  et  |><H!t  eoriini  cufHUUi  ritae,  ecc1««iae  quae  sita  ett  apud  Beod- 
con«ignari  pmecepit;'  Ibid,  nixii. 
E.  g.  Ethelwulf  in  A.n.  841  :  '  Habi.  ot  coneedo  Beonimiido  Hrob«nm« 
Mine  rpincopo  aliiinani  pirteni  terrae  jurin  niei  .  .  .  cinn  oou»iHo  et 
tia  rpiauoporuiu  et  princi|miu  uieoruui ;    Keudile,  C.  D.  no.  oolii. 
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ike  salt'  of  oaiUo,  it  cnnDot  b«  regarded  as  improbulilc  thnt  in 
the  case  of  land  also  security  would  b«  sought  by  pulilidty  quit*  j 
aft  niucli  as  Ity  oareful  |)erformance  of  the  legal  routine.     That! 
tlie  greiit  miijority  of  tlie  chiirtern  iire  gifts  to  i-liurch(f6  in»yl 
show  th«i,  nortwithet«!idLng  the  piouB  liberality  of  the  period,! 
Fuch  eiidowiiicntu  required  special  guarautces ;  iu  most  othr 
(raiibfers,    where    uo    ><{M;c'iAl    or    prominent    public    right   wmJ 
concerned,  the  tronsactiou   would  be  completed    by  a  '  livci^l 
of  Eeisln'  in  the  presence  of  the  neighbours.     In   the  grratc 
gifts  the  witfnageinot  occupiA  au  analogouii  position   to  tha 
held  by  the  towiigtnen  when  they  aduiit  the  new-comer  to  hi 
share  in  the  common  land.     The  gift  of  n  king  to  one  of  itiii 
courtiers'  would  require  tie  «»rae  security  ami   publicity  »«  a 
grant  to  u  church  :  both  would  b«  very  liable  to  be  resuuiedJ 
lliat   the  paiticipation  of  the  witnn  in  royal  graots   hod  any 
connection  with  the  sup[>osed  right  of  the  comites  to  limit  tl 
libcnility  of  their  princeps  is  a  theory  that  cannot  bear  inreii^ 
tigation   for  u    moment'.     The    meml)er9   of  the  witenagemo 
whose  consent  is  generality  rehearried,  the  ealdormen  and  biabop 
did   Mtt,  ai>   mldurmen   and    bii<hops,  stand   in   the    relntinu 
comites  to  the  king ;  it  is  far  more  iu  concert  with  history  to 
understand  the^e  acts  as  based  on  the  ancient  right  uf  the  coo 
munity  to  regulate    all  changes    of   ownership  which    atferte 
Iheu'  own   ImmIv.     Tliis   principle   of   course   applies   priouuil] 
and    necessarily    to    conversions   of    public    land   into    privall 
estate. 

55.  The  witeuagemot  was,  further,  a  court  of  justice,  althougl 
only^in  the  last  resort,  or  iu  cases  in  which  the  piirtiescouyenie 
V  I  Ill-diction'.     Tlu 

di  tenttouajurisdictii 

there  are  sullicient  jiroofs  m  the  charters ' ;  the  king  hit 

'  K.  g.  Cod.  I)i(>l.  luocxlvi,  ccliii. 

'  Kcmlilr,  C.  I),  i.  pref.  pp.  oii-civ  v\. 

'  Kenibla'x   twelfik  canon,   S«xi)D«,  ii.   ]}9  :    'The  vntAn  Mtc<l   w 
•upreiu«    court    nf  jiutico   Iwth  in  civil    kud    in    criiiuual    caow 
eleT«ut)i  (iliiil.  ii.  ]i8   :  'The  wiUiii  ihxdi'mmI  th«  ixiwrr  uf  mijiii|(({n|(  i 
Inndt  »f  uflVndcrt  and  inlenlHte*  t<>  Iw  forfeit  to  t)i'  kStij-.' 

'  KxauiiilM  will  Iw  foand  in  C«d   DipL  ocxx,  ccxIt,  m.   ' 
thii  ntrliar  and  more  inttrcsung  KTiWt  wct«  'NM^i^eWj  > 
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s  liable  to  l>e  compelled  by  a  judicial  decision  to  rcston-  the  TrwUbyth 
nperty  of  those  whom  he  hud  unjustly  despoilcil'.  Thu 
clironiclenj  fnriiish  less  nbundant,  but  not  less  satisfactory,  proof 
of  the  exercise  of  ii  criminal  judicature  also.  The  witeimgemot 
of  Xorthumbria  condemned  Wilfrid  to  imprisonment  luid  exile 
in  the  seventh  century';  Elfric,  Ethelweard,  Swegen,  and 
Alfgar  were  outlawed  by  like  asgeniblies  in  the  eleventh  ;  and 
theie  are  many  instances  in  which  the  lauds  forfeited  by 
rriniiimlB  were  assigned  by  the  witau  to  the  king  *.  Even  in 
Nonnan  times  the  Anglo-Saxon  chronicler  does  not  find  n 
Iwlter  imnie  for  the  court  of  the  justiciar  that  hanged  forty-four 
thieves  at  Huudeboge  in  A.d.  1124  than  '  gewitenemot '.'  The 
criminal  jurisdiction  was  much  the  same  under  Edwanl  tin- 
Confessor  as  it  ha<l  been  in  the  days  of  Tacitus.  Tlie  king 
and  witejiagemot  may  be  said  to  have  possessed  a  supreme 
jurifdiction  '  over  all  persons  and  over  all  caus-es,'  altlmugh 
from  the  nature  of  the  case  it  may  not  have  been  frequent  I  w  1 
.exercised.  The  sentence  of  outlawry  issued  so  often  in  ti^  I 
rugple  lietwcen  the  houses  of  Leofric  and  Oodwin  may  stai/d  j 

the  Ix-st  illustration".  '     ' 


ccclexiMtical  connoiU,  which  were  to  a  certain  extent  intenukliuiutl  and 
cannot  l>e  regarded  u  aimple  witenagemuta ;  e.  g.  Cotl.  DIpl.  clxxxvi, 
ccxix. 

'  In  840  Berhtulf  king  of  Merda  had  taken  an  entate  from  the  church 
of  Woroeater  and  given  it  to  W«  own  men  :  '  Tunc  perrcxit  ille  epitcopiia 
Healierht  cum  »v.\»  secum  acniorihua,  in  Poacha,  od  Tomewnrthie,  et  auaa 
libertatea  et  cartitla»  ante-nominutorum  terrarum  accum  balwnteH,  «t  ihi 
ant«  rcgcMi  ejiutjue  proccrea  ruerimt  alltcta,  et  ibi  Murciorum  nptiraatea 
drjndicaveruDt  illi  ut  male  nc  injuate  di«]K>liati  etsient  in  auu  proprio ; ' 
Krnible,  C.  D.  no.  ccxlv.  See  beluw,  vol.  iL  i  120  ;  Sohm,  Vr.  O.  V.  G. 
i.  17  ;  Roth,  Beneficialweaen,  p.  Hi. 
"  Rtdiiii.  V.  Wilfr.  ec.  J  J,  45. 

•  Cliron.  Sax.  a.d.  iojo,  1051,  1035.  Cod.  Dipl.  mcocxii :  '  Synwlale 
Dcilium  ad  Cynieceaatxe  universi  uptiiiiateo  niei  aimul  in  ununi  convent'- 
Dt  et  enndcm  Elfricnm  uuijeslulia  reum  dc  liac  patria  profu^iim  npule- 
rant  t>t  univcrsti  ab  illo  |>OHae88a  luitii  jure  jx.>widcnda  oimiea  iinuninio 
omaen.'ni  decrevernnt'  So  I/Cofain  waa  cnudemned  by  the  aapientca  fur 
nmnler  of  Aefic  the  high  reeve  ;  Cod.  Dipt,  dccxix ;  Chr.  Sax.  a.d. 

D2. 

^  Cbroa.  Sax.  a.d.  1134. 

Tbe  eaaea  of  giant  of  forfeited  land  quoted  by  Kouible,  Saxona,  ii.  5.1, 
I    ...  .     ,1    Pipl.  incsii,  inecxcv,  ccdniv,  nicccxii.     Mr-  lAxlge,  Esaayt 
1  lU  L»w,  pp.  O5,  66,  iiaii  uiiistertd  twenty-ou«  «xamplea  of 
r-x.     The  kingrpceivea  in  the  •ame  way  the  landa  of  a  person 
dpnif  intestate  ;  Ibid,  mxxxv. 
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T»iiitiiOT   1        SG.  Th«  impobition  of  extrnordiiiary  tiisntion  was  directed 

"-       ™    by   the   kiiig  with   Iht'   C'Ulisel    of  the  witiui '  ;    this   in  more 

08pi'ri(illy  couspic\ious  in  the  case  of  the  tnxcs   levifd  IW 

ngiiiuMt  the  Danes,  or  to  buy  off  their  hostilhjr.     In  kJt. ,, 

tribute  WHS  ^'ivcn  to  tlie  Danes  by  decrei~or"the  witan,  arou]i|{Bt 

wlmm  the  Archbishop  Sigeric  iiud  thi!  enklormeii    Ethelweiird 

iind  Elfiic  are  HjietiaHy  mentioned';  three  years  later  Iho  un- 

liiippy  kiiiiT  '  procerum  Buornm  consilio,'  levied  sixteen  thonnaad 

poiiiids  fiir  ilio  eauie  purpose ;  the  measure  was  rcpeat^Hl  nndvr  __ 

the  tome  iidvice  iu  A.D.  ioo2,   1007,  and   101 1 '.     Tliese  am>^| 

indeed  the  only  cases  of  extraordinary  imposts  of  which  thenf^fl 

is  any  record :  the  niaiiiteiiance  of  tlie  royal  state  hnn>g  fully 

provided  for  liy  the  proceed*  of  the  royal   faruiH  and  pulJia 

laiidx,  and  all  local  re(iuirenieiits  being  met  by  the  nlo4liul  obli- 

)rnti<>n.s  discharged  by  personal  service. 

)     The  participation  of  tlie  witan  in  the  determination  of  w* 
IviUUrsI     ./  ,.         . 

a«uiHn.  t*  uiid  ]>euce ',  iu  tJie  direction  of  the  fleet  and  army '.  as  well  1 

I  in  the  funiishing  of  funds,  is  abundantly  proved  by  the  chronicle 

of  the  same  reign.     The  highest  subject  on  which  their  gener 

j>ower8  of  deliberatio)!  could  be  exercised  is  exemjtiiili'd  in  ' 

acceptance  of  Christianity  by  the  Northnmbriau  witan,  as 

lated  by  Bede".     It  may  lie  safely  atfirnied  that  no  business  1 

J  any  importance  could  be  trausiactod  by  the  king  in  which  thej 
had  not,  in  theory  at  least,  a  consultative  voice'. 


nUUrsI 


'  Kemtile'u  eighth  canon,  Saxons,  ii.  313  :  'The  king  and  th«  witiui  ha4 
jHiwer  to  Irvy  tueH  for  the  pabtic  service.' 

"  riinin.  Snx.  A.D.  991.  '  Cbnm.  8«x. ;  Flor   Wig. 

*  Kemble'.-i  third  cMion,  SAXonii,  ii.  313  :  'The  wU»ii  hni  the  power 
making  nllianoe*  nnd  treatien  uf  peace,  itiid  of  willing  their  tcmis.' 
tlie  peace  of  Alfred  and  Giithrnm :  '  Hnoc  sunt  inntituta  pocia  qua 
AIl'rcditH  rex  el  Oudnm  rex  el  oinnej*  An^tiiie  RapieiiUti  el  omtiJ!*  [Miptilij 
i|iu  Bont  in  Eiut-Anglia  cinslitiiernnl;'  Schiiiid,  p,  106:  and  the  ttrruu 
niiwie  by  Etlielred  with  Aulsf  :  '  Tba  |,'i>rii'dde  so  cyiig  and  hi*  wiUk 
that  him  man  to  at-nde  and  bim  gafol  bihi'te  and  metionge;'  Chroi 
Sax.  A.K.  994. 

'  Kemble's  ninth  oanon,  Sazoni,  ii.  124  :  '  The  king  and  hit  witiui  ' 
power  to  raise  laud  and  »ea  forocg,  when  oocaaiou  dnmnnded.'  Sir*  Chr 
Sal.  A  I).  999,  1047,   1048.    They  alao  arranged  for  the  commaud  of 

floot;    Iliiil.  All.  IO^J. 

•  Hi.t.  Eccl.  ii.  13. 
'  Thin  !•  Kvmble's  firat  cannn,  and  It  i«  lars*  »noU(,'h  lo  ooY»r  «U  th 

Ttnt,    ti^xoat,  ii.  304  :   '  Fint,  aud  in  gnnnml,  tiaif  ymmmni  «k  1 
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57.  As  one  of  tlie  chief  powers  of  the  councils  of  the  (ler- 


the 


consent 
leu   wiis 


VT, 


luia  was  the  election  of  the  prin<.i])e«,  um 

tlie.  ttitfnggamot  to  thn  dnpoMtiau^  of  J^lio   eaidiuni 

ppurcntly  requisite ',  it  is  prolmlile  tlmt   in   llnnrv  the  election 

thoM-  officers  LeTonged  to   the   kiiijj   mid   ^^  ii;tii  pjiijiimtly  ' 

it  the  constant  tendency,  in  all  tiir  iimiortaut  offii.e8,  to  tlie 

r  hereditary  succes.sioii,  niurit  luive  lieen  a  limit  to  the 

luid  it  would  not  l>e  safe  to  regard  the 


■itl'litruicn. 


"T  ■.  .'  fEe  right : 

expressed  coUBent  uf  the  witan  as  an  absolute  condition  of  nji- 
puintinent.     In  the  > !  i'  lii.~lio[i-<  the  sauie  uncertainty  of  of  iiUlSjgT' 

Jwth  tJieory  and  ]ij'iu  .    .  in  the  earliest  days  the  kings 

Nurlltumbria  and  Kent  deliberated  on  the  election  to  Can- 
rbury,  as  a  matter  of  international  interest ' :  and  in  a.  n. 
1051  £dward  the  CoufeSKor  ciuntuiirily  set  aside  the  choice 
tlic  monks  *.  Dunstan  was  ajipuinted  '  ex  resjwctu  Divino 
eapientum  consilio'.'  Edward  the  ConfesHor  njipointcd 
rchbi«Lop  Ilobert  in*  a  witenagemot  at  London,  and  uoini- 
lU'd  Spearhafoc  in  London  at  the  same  time*.  Yet  nothing 
SI  be  more  certain  than  that  in  many  cases  the  clergy  and 
ren  the  j>eople  of  the  dioceses  were  consulted.  iVltuin  writes 
the  priests  of  York,  urging  them  to  make  a  right  election ' : 
the  chapter  of  8t.  Paul's  could  exhibit  a  bull  of  I'ojx'  Agatho 

Utire    voice    and   ft   ri(;lit  to  oouiider  ev-eiy  public  avt  which  could  be 
aui!iuri«ed  by  tlie  kiui;.' 

'  See  the  fhroiucle,  .CD.  1055  ;  Freeman,  Norm.  Comi.  i.  1  j6. 

*  Kemble'i  uxth  cniion,  Saxona,  ii.  Jii  :  'lliu  king  and  the  witan  had 
power  to  appoint  prelulei  tu  vacant  oev^.'  Tile  Kaiiie  right  with  rei|iecl  to 
the  ealilunneii  tn  dincuased ;  Hiid.  ii.  14S,  141^, 

'  B«d«,  H.  K.  iu.  iq:  'L'um  electione  et  couaenau  lanctae  eooleaiae 
gentia  Anglorum.' 

•  V.  Edw.  Conf.  (ed.  Luard),  p.  400 :  '  Rodbrrtua  vero  ....  regia 
inunere  arehieniiicopn.«,  totias  eocleaiae  filiia  banc  iajuriani  pro  nij«u  aiio 
rcvIauiBUtiltua.       It  waa  done  in  a  gemot  at  London;    (.'hron.  Hax.    .i.D. 

50. 
>S«e  tile  conteiii|>orary  life  of  Dunatan,  iu  Memoriala  of  .St.  Duuatan, 
36,  38;   (lor.  WiKorn.  A. D.  959.     0<ikytel   »a»  made  anihbiahop  iu 
()7l,  by   favour  of  the   king  auil   his   witan;   Chron.  Sox.  A.U.  971, 
!ric  waa  choaen  by  Ethelrcd  and  all  Ilia  witan  in  995  ;  Ibid. 
I  •  (}in>n.  Sox.  A.n.  lojo. 

[*  Aieitin  writea  in  a.d.  796  to  a  powerful  man  in  Northambria,  urging 
u  to  defend  the  freedom  of  the  election  to  V'ork,  and  to  the  clergy  of 
rk  praying  tlieiu  to  avoid  aiiuony ;  Ale.  Epp.  40,  4S  ;  Couucila,  Slk,  iii. 
,500. 


I 


latia|». 


'.'jO 


Con»ti(vtinnal  Ihttorj/. 


[llUf. 


tiMtluuor 


conferring  on  iliwii  the  exclusive  ri^kt '.  A  biiibo|i  of  LicIiGrld 
in  (ho  iiiiitii  century  declares  himself  elected  l>y  tiie  wltuiii 
chun-li  of  the  provinc-e';  and  Helmstan,  of  Wiucbe*trr.  in 
A,  n.  839,  mentions  tiie  pope,  ihe  king,  the  chuich  of  Win- 
chester, and  all  the  bishops,  optimntcs,  and  nation  of  the  Wr*t 
Saxons,  im  joiuini;  in  his  appointment '.  It  is  |irobable  tb«u 
that  under  the  hi^pturrhic  kings  the  notion  of  the  churches  wiu 
compunitively  free  in  thin  resjjecl.  uud  tlu»t  the  restriction  wiwa 
resnlt  of  the  groxrlh  of  royiil  |)ower  ;  hut  thnt,  like  all  othur 
ecclesiasticul  business,  (he  appulutnicnt  of  bisbo])^  wan  a  nialtwr 
of  arrnngemcnt  between  tlie  particK  concerned  :  the  eb-ctiou  hj 
the  clergy  vhm  the  rule  in  tjuiet  times,  and  for  the  le»s  m- 
{Kirtant  sees;  the  noniiimtiun  by  the  king  in  the  witeuugetuut 
was  freijuent  in  the  case  of  the  ttrcbiei>iscojvnl  and  greater  »««»; 
the  cousi'iit  of  the  UHlionHl  ussenibly  to  the  udniiswion  of  a  uetr 
niemlKT  to  their  body  being  in  all  cases  iuiplied,  on  beluilf  iif 
the  most  important  elemeut  in  it,  by  the  act  ■•*'  i-..iii..-i-.ii..ri 
performe<l  by  the  comprovincial  bishops '. 

58.. Of  all  electioiift,  the  most  important  w.  jU 

of  the  kings  ;  aud  iLLi  Lekiugcd  both  in  {i^v"  to 

^tliO  witftu^  although  exercised  by  them  irs 

of  the  whole  nation.     The  king  was  in  '  -d, 

lyjil    il.«>    fi.i    ..["  flcCtiou    Wllfi.  Sit.'ti'l    ill     ■  ^.\.Ct 

ttr.  iiiddlc  ages,  ill  .inciei.t 

J>n'cedeiit.  It  is  not  less  true,  that  iLo  ?U('if.i.-,iiin  wan  liy  coli- 
!-titutioniil  |irattice  restricted  to  one  family,  and  tliat  the  rule  f<f 
hereditary  auccestion  wa«  never,  excejit  in  great  emergeiiutes 
and  ui  the  nio't  trying  tiuiCM,  set  aside.  Tl)e  jirineiplr  may  l»f 
generally  ctjitcd  thus, — the  choice  was  limitfd  to  the  Ijevt   t\n:\- 

'  ('ouikHU,  tui.  iii.  161 

'  'QtiiiniAiii  mo  imll^tniiiii  fiinulum  tiium  Uibt  cvcimin  pniviociac 
jiittinu.*  *iilii  ill  iipiacojittttu  otticititii  ffliyvriiiil ; *   Coiini-i!^.  .tc.  iii.  Pii;^. 

'  'A  HAiirUt  el  ii|in«U>lira«  H<diii  •ll^jnitate,  «t  :  >'.«• 

WontaiuM',  iircnon   Aethol  ....  rogS*  et   epi>.  iua 

cjua  t'l  UitiuM  )>i'nu  UecitlcDtiiliiiiii  ,S«xiiiiuiu  uiiiiiiiiiiil-r  i>'l  t|'i!-.'<{«klb 
(illieii  gmihini  I'lrotiin;  *  (%)uiirilii,  JU*  iii.  62;, 

•  Unxt'!    -..-.1.    .1,    1:1 -     .       1    nnniiiVM«   f»r  low   it»r4iiirt»iiljf; 

H«Jr-«v'V.  73.  . 

*  Koiiii  .  :.  4:  ''llw  wiua  Lki]  tlir  {Mwar 
ofuleclinii  ^1  ^utg; '  Ktmiumu  tturni.  \xmi(\.1.  ^VSVI- 


'.] 


Election  (if  King». 


».5i 


t?il  {leiBOU  etandtng  in  close  relntinu«hii>  to  the  last  st^Kecui^  : 

[|«>nirC3c6epTin  cise  of  revolution  or  coiigpirucy,  tliut 

|.«i]«  but  a  Bon,  brother,  or  near  kinsinan  is  chosen  ;  and  in 

tt»»c  of  tt  king  dyinj,'  in  mature  years,  his  eldest  sou  would 

e,  and  was  in  practice  held  to  be,  iu  every  respect  the  safest 


cceseor '.     It  may  be  sufficient  howeviM-  here  tu  lay  duwu  the  Formni  due. 

'  "  Utill  of  Ulu 

Ul>«. 


Dice 


theiu 


Je.  tlml  Lotlt.  liis^fQHual  election  preiMiratory  to  the  act  of 
aronatiou,  juid  the  actual  selection   when  tlic   ntfes-iity  for  ii 
occurred^  helongeil   to   the    witon :    they    included 
iKith   the   principes   or   national    niagiktrateH,   to 
Irbom,  oti  the  most  ancient  precedents  of  heathen  tiraea,  the 
ciwer  ajipertiiiiied  ;  the  bishojw,  whoso  recognition  by  the  act 
anointing  and    coronation   was   religiuusly   viewed    a^l    con- 
eying  the  Divine  sanction,  and  as  reqai»ite  for  the  euforremvut 
'  thu  moral  duty  of  the  Bubject ;  and  the  ministri  or  personal 
etainers  of   the    crown,   whose    adhesion,   expressed    in    their 
ftrticular  oath  of  fealty,  was  in  the  highest  degree  necessary 
the  safety  and  ]>ence  of  the  new  wijin'.     Tho  recognition 
the  assembled  people  was   a   ccimplemeutary  security,   but 
iplied   no  more    real   right   of  acbnis!<iou   or   rejection    than 
jnged  to  the  ja-rsons  uctuully  present  :   for  the  crowd   that 
liunded  the  coronation  cimir  was  no  organised  or  authorixed 
rcpreseutation  of  the  nation  '. 

But   although   the  principle  of   electing  the  best    qualiiie<l 


'  H»U«m,  M.  A.  ii.  273.  The  insitiincug  iu  which  expreaii  meution  ia 
made  of  the  set  of  election,  &re  collected  hy  Kemble,  S»Xnna,  ii.  113-119, 
aod  Frewnao,  Konn.  Oonq.  i.  $91.  They  are,  Alfred  (Asser,  M.  H.  B. 
4:7.  Sim.  Dun.  xXi.  871'  j  Eilward  the  Elder  (Ktlielwerd,  c.  4,  M.  H.  B. 
'  '.  '    '      Ti  (Ctirim.  Snx.   a.h.  924    ;    Edred,  '  electione  optimatuin 

Dipl.  ccccxi    ;  Edg.ir  'eligitur'    Flor.  Wig.  a.d.  9.171; 

—    1 .Wg.  A.D.  975   ;  Ethelred   C'hron.  S»x.  A.n.  979, ;  Kduiuiul 

1  '■■■'.  11.  San.  A.o.  1016/  I  L'uint«  ;(.'hron.  i>a.x.  a.u.  1017;  ;  Ititrnld  I  1  Flor. 
^^  ;.  K.D.  1OJ5:  '  ooruentientiliuii  quani  pluriuiiii  iu.\joribuii  natii,'  A.D. 
10J7,  '  nx  elipiliir'i;  Edward  the  Coufeasnr  ^ChroD.  Sax.  A.D.  1043} ; 
Hary.ld  11  (Mor.  Wig.  a.o.  io66). 

'  Iu  Oie  ca*D  of  Alfrnl  it  ii4  .said,  '  a  diicibiii  et  u  |iraeaulibuii  totiuH 
ji^eiili*    ejiiptur    et    iion    auliitu    ab    ipaiii    voniiii    utiuu    «)>    oiiiiii    populo 
^.1  _.....■    Sim     j)un.    »d    S71.      Edrod    '  frater    ejus    ;i.  e.    Eduiumlii 
"Ctione  optimatuiu   •ubrogatus,  pontificali   auctoritate  endciu 
<  iiee  eiit  rex  et   rector   ad   regna    quadripertiti  regiiiiiuix  cou- 

Mcratua  ; '  l.'ud.  Dipl.  ccccxi. 
'  Fronuiaa,  Nunu.  t'uiuj.  i.  591. 
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CouttifyfioMil  flittor^. 


[cHiP. 


iiuUa  »r 


raeinlier  of  t  l>c  royal  Uunse  miiy  be  accepted   as   giving  tie  j 
bahiDofarule.  II,.  ".  '     '  '    '  '  •' ■  -   '-(Ytly 

nrc,  from  vnn'ou- ''""l 

fn  WctiK'X  tlicrc  i«  nort-  one  example  of  the  kind  lii'iwwn  tlwj 
yenrs  685  and  839'.  Tn  Jfercia  the  history  tells  iienrly  tJi«j 
Biimc  tule'.  In  Xurtliinnlnia  the  ooiifu*ion  is  increjisi-d  liyj 
numerous  caueH  of  couspiroc-y,  murder  and  depositiuu  *.  I11  th«| 
WeBt  ^axou  dynuhty,  iifter  it  li«<l  won  the  snprcraiicy  uBder 
K)jlKTt,  tlic  heredifiiry  prini-iple  is  maintained',  but  the  thmt- 

'  To  oonfiiie  the  reckoning  to  Chrinliftn  time* :  In  Wmskx  ;  after  ibt 
iloath  uf  I'yncwnlh  in  673,  lii«  wife  Sexburya  i»  faid  to  li»ve  reijriujd  1 
yi'ar,  but  tlip  kingjom  wa«  really  brtikcn  up  by  the  eaKlonnen.  'Die  ltu«| 
(if  ntu-iwkKion  t'lintiiiiie.i ;  C'ciifiis  u  ilistiiut  kioMnan  auvcevJ*  Stxbiirjfi,  »ni| 
Kucwiii  Mill  of  Cfiifti.i  Biicrei'dii  liliii,  Kentnin  the  next  kiuij,  feA<l»all« 
liii  «uoc«.'*«ir,  Ini,  ElhvlUiard,  nhotie  9ucce=wor  Cuthrcil  U  callnl  hit 
bruthor,  Sim.  l>un.  x.v.  739  ;  Sigebert,  fyntwulf,  Brilitrio,  and  KgbertJ 
nro  ill  no  cmc  to  nearly  related  m  to  be  d<:«cribe<l  by  a  mare  diitinct  ten 
than  kitiMiii'U  ;  and  the  podigreea  show  that  they  were  ni<l  near  kininueo. 

'   In  Merulu,  uder  I'l-^da,  his  aims  Wulfhere  and   Kthelrcd  r«i^'ne<)  il 
KiiotM>sfeiuiu      Klhelre*!  waj*  followed  by  Iiis  nephew  Ctnred   mjii  of  Wuli^ 
here;  Tenred  l.y  (.V.lred  don  of  Kthelred.     Kthclbuld  the  next  king  wa 

• >ie\v  of  Peuda  ;    Beonired  wh'  '■..i'-.""-*   --^^ 

■    throne   for  the  royal  ho. 
licr  of    Peuda.     Hi.<  »on    I'.^i  Ij 

leath    t  tiruwulf,  a    distant    collatiTal,  c-uuie    in 
•eiileil  afUrr  the  murder  of  the  child  Kenelm  ;  and  th 
■■K'^-  lire  not  within  the  pedigree. 


n  diKtaiit  kin^nan 
•  u>ur)i«r.     Otl'a  i 
wa*  onlv  >.|>ruiiL.'   < 
him;    "' 
lirother  * 
ival  of  1 1 
•  S« 


Ui. 

0 


tluii  Uii 


Klhrlhild 


'■     '■  -  'he  reign  of  I'  "^   —  .1 
I  he  fact  t: 
-  Iirxithir  I'l-.  .,  ,      .   - 
Allr«<l  at  Inaxt  nuct'ttdtHl,  alihoiigji  he  c 
»f  au  elder  bnitlier.     But  in  tlii*  eaiM  it  1 
kbudoou  held   by  Etholwulf   weie    not    yet    c<>u»l  ihileil 
tiad  IWIMd  lu  kin£  of  Kent   with   Kiheloulf  cmtil     «  n,   Hio 
lad  k«ii  kii        -  ^ 


1  i«^ 


I  king  of  \V< 

)y  ma  X. 
htd  licou 


«k<Ml*  r\<Tahy  ./  a  Miv^{r«-  caiaraatcr  Xttam  Uim  ef  boir  jiniMittii'tive  ; 
rtM   U>«  brnilr  mtnagftafxA  whfcli  |«oTid«d   Cor  iIm  4awant  of  the  in 
**y"  ••Ut*    to*    AlCr^  Ta»T  h»*«    beta  foUown]  in  the  iuo 

CMriM  to  iIm  kia««Kw  a;  auas  of  Um  eWer  bf«her  mu.t  ii«T 

bMaadMwa  at  iW  tMM  i!  Aim^Ji  iiwiiniL     T' 
•kaaM  MatMMl  lu*  htWr  W  tli*  rsdoHa  of  kk  <au> 

TU  lk(^  *.«.  »f  EdwMd  tk«    SMw  MHCMlM  .«e   ^^i,^    ,n   lur  uo 

«•;  ;  AUvUm  Vra<»TwaMM  ta  )»««  ba4  ••  diOdnB  : 
«••  <*)y  e>ttit»n>  vim  hit  linjii  to  rmig»  'm  y^g^  kh  ddaraa  moat 
Wm  tek»«*  mhm  U  diMl  m  y^fr.     It  U  ool  m,emmtrj  bo*  to  wumm 
<Mm  IW  aMiit*  vif    


•  dtwl  m  y|fr.  Il  U  ool  nirnmrr  hmrt  to  Bsaadaa 
XtfrkTa  •ih'^iiay  m»  Stamm,  wUdi  Aimt  ilimiiiliw 
k  «Md^baW*»  <n>ih   K  ^  — ^ 2         a. 
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Dejiotitiott  of  K\h(j». 


'53 


MS  of  the  leifriiH  snd  the  j'outhfulnfss  of  the  kings  at  their 

cw^sioii  aeldoin  admits  of  the  direct  Irautmissiiun  of  tin;  crown 

from  futher  to  son.      Hence  the  elective  jirincijile  had  u  sphere 

^«iid  exercised  an  influence  much  ^renter  than  might  oppcar  fiorii  * 

the  direct  assertion  of  the  chronich-rs. 

The  right  of  deposing  a  worthless  king  seems  to  he  a  corollary  Deposiil.t 
L .  .    I         i-     1        •       1       1         •      •  I  -  .  of  tlte  kin 

[from  the  right  of  election    ;  but  it  is  not  m  reality  bo  ainiple 

In  mutter  either  in  history  or  in  theory ;   for  the  right  uf  an 

selected,  accepted,  crowned  and  anointed  king  is  fenced  roiincl 

kwith  SMUctioi.B  that  caiiuut  be  broken  by  the  mere  resolution  of 

Ibis  electors.     The  cages  in  which  the  jwwer  was  exercised  by 

[the  witciiagemot  must  be  dealt  with  singly.     Most  if  net  all  of 

|the:e  belong  to  the  heptai'chic  peri4)d.     In  tiie  eighth  century  In  .V'lrtiu  J 

there  were  fifteen  kings  of  Nurtliumbria  all  duly  elected,  of 

rhom  at  least  thirteen   ended   their    reigns  by   extraordinnry  i- 

[ieaus°:  of  these,  two,  Ccolwulf  and  Eadbert,  are  recorded  to 

PmiH,  Ijfc  of  Alfred  (oil.  Thori)e  ,  pp.  54,  S4;  Kcmble,  C.  D.  occxiv; 
Ub«T  de  Hydft,  p.  ,1^7. 

'  K«iiilile'<  liftli  canon,  Saxons,  ii.   119:  'The  witan  bad  llie  power  to 
Arpoae  tbv  kin^',  if  hii  government  waa  uot  oouduoted  for  the  tx-'nefit  of  hia 
pl«^.' 
'  Tlic  order  of  their  reigni  \%  ai  roUowR  : — 

I.  Aldfrith,  died  in  AD.  705  ;  Bcde,  H.  E.  v.  18. 
1.  Eadwolf,  '  de  rr^pio  quod  duns  niviuiea  teiiuit,  conjuratione  facta 
advemiB  cum  expuliu*  est; '  Edd.  V.  Wilfr.  c.  J7. 

3.  0<red,  son  of  Aldfrith, '  cognatiirum  inxidiii  cat^ans  ; '  W.  Midiiievli. 

O.    K.    (   5  J.     '  luuiiulnra  et  terribili  miirte  praeventtu ; '    Ep. 
ilonif.  sy. 

4.  Coenred, '  iufimiatua ; '  Henry  of  Hunting-  1  '  Eoedo  ex:tu  nuroa  pol- 

d..r.  M.  H.  n.  7,14.  lluere;'    \V.   Maln.eab. 

5.  Oaric,  killed:  Chruii.  .'^ax.  A.».  731.  )  O.  R,  i  53. 

6.  Ceolwulf,  brother  nf  Ci>etire<l,  '  captiia,  attonaus  et  reiriinsus  et  in 

regnnm;'  font  Bfdae,  A.  11.   731  :  •  »ua  voliintute  attunaua  rry- 
num  Eadben-to  reliqiiit ; '  Ibid.  a.d.  737. 

7.  Eadbert,  'filiua  patmi   Ceolwidfi' — 'accepta  Sancti  Petri  louauiu, 

fiUiJ 'DO  Oawolfo  regnuui  rtliquit ;'  Ibid.  A.I).  758. 

8.  Oawnlf,  'a    ^uic    uiinittria    facinoruae   oeciaua;'    Ibid.    A.i>.    759: 

'occiaua  eat  nequiter  a  aua  familia  ;'  Kini.  Dun.  A.n.  7;8. 
I).    F.thelwald,    'a  sua   plebe    eUitus;'    Cunt.    I!cd.    759:    '  regnuni 
auiiait  in  Winchenheale  ; '  Sim.  I>un.  a.d   76^. 

10.  Alcred,  '  proaapia  Idae   regis  exortns;'    Ibid.     '  Conailio    el    cm- 

acnaii  aunniui    omnium,  regiau  faniiliae  .ic  principnm  deatittitua 
aodetale,  exilio  inipeiii  mntnnl  uia jeatateiu  ; '  Ibid.  A.n.  774. 

11.  Etbelred,    aon    of    Etbelwald,    '  tauto    huuore    coruuatua  ;  '    Ibid. 

'  Expulao  de  regali  aolio  et  in  esiliuin  fngato  ;'   Ibid.  A.n.  779. 

12.  Elfwalil,  aim  of  Uawulf,  '  conjurulioiie  facta  ab  ejua  patricio,  Sicgaii 
notuiue,  miM.'rLbili  uoeitua  eat  uioite  ;'  Ibid.  -^'M. 
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have  resigned  quietly  uud  fntrreil  thi'  rnitks  of  the  clergjr;  out, 
Osric,  is  Mm|)l,v  snid  to  have  Itcen  killed;  tluee,  ()iire<l,  Oswulf, 
and  EliVtild,  were  siniii  by  cuuspiracy  uf  their  owu  cfficera  or 
retainers;  two,  Endwulf  niid  another  Osred,  wer«>  exjMrllrd  liy 
similar  bodies  without  being  murdered  ;  Osktld  wan  set  up  aud 
Bet  side  by  a  factiou  ;  of  the  end  of  Coeiired  we  are  lold  nothiug. 
but  that  it  was  calaiuitoiiK  ;  Alcred  was  deprived  "f  his  kingdom 
by  the  roundel  and  consent  of  hiii  owu  (teople,  that  iu  uo  doubt 
by  regular  act  of  the  witenagemot  ;  his  predecessor,  Ethelwolil, 
lost  his  kingdom  at  Winceiiheale,  the  meet iiiif -place  of  the 
Northumbrian  councils, — most  probably  therefore  by  a  siuiiUr 
net;  Etbeli'ed  was  displaced  in  A.n.  779,  ami  restored  in  a.d. 
790,  only  to  be  murdered  six  years  later  by  cquiilly  competent 
authority  ;  Enrdulf  was  expelled  from  his  throuc  aud  country  iu 
A.D.  808,  aud  KHight  restoration  through  the  intercession  of  tbo 
pojx.-  and  emiteror.  In  VVessex  the  tale  i»  somewhat  diflercut : 
during  the  same  period  lui,  following  the  example  of  his  j)i-ede- 
cessor  Ceadwalla,  resigned  his  crown  aud  went  to  Rome;  Ethel- 
heard  aud  Cuthied,  who  followed  him,  reigned  as  long  as  they 
lived  ;  Sigebert,  the  next  king,  was  ',  after  a  year's  rei^i,  de- 
poecd  by  Kyuewulf  and  the  "West  Saxon  witau,  one  province 
Inniig  left  him  for  his  maiuteiiaiice;  Kyuewulf  wbm  murderr<i, 
and  Brihtiic  was  |Xiisoned  by  hi-"  wife. 

Ill  such  a  record  it  is  scAi-cely  wise  to  look  for  constitutiunal 


13.  Oared,  Mill  of  Alcred  :  '  dulo  nuoniiu  jinii^  n'liiii  c  n 
oaiiliis  uc  regno  privutua  Bttunxiis  est — uniu-aua  •-                       i  ;' 

Ibid.  790.     •  De  exilio  wkerameiiti-  el  tide  qiioruii.l.*...  ^. jium 

claiu  ....  venit     ...  c»pliui  ....  twnUiis; '  Ibid.  7yl. 

1 1 .  Ktlii'lrptt  resUirivJ  ;  killed  ti.v  liin  siibjeou  in  .i.u.  796  ;  Sim.  Dim  : — 
LctUir  of  Alcuiii  to  OtI» ;  (.'imucilti,  i>i.  499. 

14.  Oabikld.  'imtriciaa  k  qiiibiiiid&m  ip»!n!i  (Mentis  priiwipibin  in  ra^- 
iiiiiii  I'ht  coiiatitiiliia  ct  |H>al  xxvli  dioa  ninui  rt.-gine  fmuiliaM  w) 
priiicipum  est  a<icii<t»te  di'iilitiilin,  fug»m»<|uc  ct  do  nc^no  es- 
piilau*:'  .Sim.  Dun.  *.i>.  7y'i. 

.   Kunliilf;    '  De  exilio  voc»tua  regni  infiiM»  wit  imblini»lu» ; '  him. 

Dim.  796.     ■  IJ«!gno  et  )iiitri>  piilaiia  ;'  F.inliiu'd,  A.u  S08.     '  l'«r 

Ifgntun  RoiiiKui  |KiiitiriiUa  ct  dmulni  iinperatorit  in  regnuui  aaunk 

roducitur;'  Ibid.;  t'<iuiii.'il«,  iil.  561. 

'  Cliriiii.  Smx.    a.u.  755.    '  Tliix    yenr    I'yiiuwiilf  «nil    llm  \V»»t  SkXxti 

witun  deprived  Sigebert  uf  Iti*  kiiiguoiu,  exuipt  t]aiii|>aliirt',  Utt  Iiia  uujuat 

duiqgs.' 
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rccdfuts  ',     The  deitoiiiliuus,  however,  of  Alcred  aud  Sigebert 

iid  out  as  two  regular   aud  foriuul  acts ;  the  authority  by 

which  tliey  were  sauctioncd  liciiifi;  fully  though  brierty  stated, 

the  de{>os^ition  nut  beinj;  followed  by  murder,,  and,  in  one  case, 

provision  being  made  for  the  sup|)ort  of  the  royal  dignity.     It 

is  probalile  tliat  the»e  inBtances  might  lie  nmltiplird,  if  we  had 

fuller  details  us  to  the  consiiirucies  by  whioli  the  Xurthumbriau 

kiugs  were  unseated.     The  de{)08itious  of  Alered  and  Sigelturt 

may   have   been  the   icsult  of  a  con.sjiirao.y,  and  those  of  the 

tthcrs  may  have  Wen  determined  in  a  witenagemot,  ail  under 

inspiration  of  a  competitor  for  the  throne  :  but  in  these 

ee,  on  any  theory,  the  deposition  was  decreed  in  the  national 

DUttctl.      V'liether  such  dejiositions  were  completed  by  any  act 

rdegnuUtion  or  renunciation  of  allegiance,  we  are  not  told:  at 

,  later  jieriiwl,  when  coronation  and  the  national  i*ecog:nition  by 

Dmage  and  fealty  were  regular  parts  of  the  inauguration  of  a 

log,  something  more  than   a  mere  sentence  of  the  supreme 

Burt  would  have  been  necessarj',  if  all  i«uch  ceremonies  had  not 

[•n    suininuiily'dispeusi'tl    with    by  murder.     In  the  cases  of 

Ceolwulf  and  Eadbert,  the  voluntary  tonsure  was  regarded  as 

a  renunciation  of  the  rights  conferred  by  coronation.     In  the 

cases  in  which  the  expulsion  or  deposition  is  said  to  be  the 

eult  of  coQS])ii'acy  or  desertion  of  the  *  familia '  of  the  luckless 

rime,  we  have  an  indication  of  Mjnie  j>nxx'ss  on  the  jiart  of  the 

pmitatus,  the  minii-tri,  or  king's  tliegns,  analogous  to  the  rc- 

iinciatiuu  of  allegiance  in  feudal  times.     But  our  nuthorities  aoArcityof 

te  scAUty  and   liriei,  and,  even  if  such  conjectures  are  true,  it  tioiuii  ptc- 

fluid  )>e  unsafe  to   regard   thcsi-    cases  as  instances  under  a 

eneral  rule.  The  time  was  one  of  unexampled  civil  anarchy,  and 

Bri"  is  no  instance  iu  which,  without  the  pressure  of  a  com- 

etitur,  who  had  perhai)M  an  im|Uh1  title  to  the  throne  by  here- 

Btary  or  personal  ijualiiications,  a  king  was  simply  set  aside  for 

I  a 

I  '  The  <le|:ia«ition  of  Bromred,  kin);  of  Mercia,  in  x.o.  758,  related  in  the 
fy  'lit-  Offarum,  by  Mottlicw    Puris  leil.  \V'iit»,    i>|p.    10,   11),  i« 

Ir  iiriual,  but  may  be  quite  true  :  'Pro  eo  "(IiikI    [Hipuluni  iioo 

'   IS  aed  per  tyrannidumgubemaret,  ooDveueruiit  iutinum  ouDca 

|uain  igiiobileH,  et  Uffa  duce ....  i[duu>  a  regno  expuleruiit  ;' 

'.  Liurd,  i.  343,  343. 
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miBgoveriinient .  The  inimornlity  mid  other  misdeeds  of  the 
Northuiubriaii  kings  would  biive  lieiu  uiiijdy  bufficit'iit  to  justify 
more  regular  proceedings  than  u  succession  of  coitRpiracies 
iinioiig  their  near  kinsmen. 

Among  the  descendants  of  EglnTt  tline  oases  occur ;  the 
we»tern  half  of  the  West  Saxons  discard  Ethehvidf  after  his 
return  i'roni  Kunie,  in  favour  of  Ethelhald  '  ;  the  Mercians  reject 
Edwy  uiid  elect  Edgar';  and  the  whole  kingdom  lenouneea 
Ethehed  the  Unready'.  In  the  first  two  instances,  however, 
it  is  a  revolt  ur  civil  war  rather  than  a  legid  dejxisition,  ami  it 
results  Lu  a  division  of  an  ill-eonsoliilHted  kingdom  l>etween  two 
competitors.  Ethelred  a!no  is  renounced  in  favour  of  his  con- 
queror, rather  than  formally  deposed,  and  the  action  of  the 
witan  is  more  clearly  concerned  with  liis  restoration  than  with 
his  expukion, 

'  Aaser,  V.  .\lfretli,  Mou.  Hiat.  Brit.  pp.  .J70,  471  :  '  Inierea  tamen 
Etlielwiilfo  ri'ge  ultra  mare  taiitillu  teDi|Hire  inimorauto  ....  KtlielliulJ 
rux,  Kthelwulfi  rcuia  filiua  et  Kalhstan  .Scirebunieiisiii  eccleaiae  episcopu*, 
Eanwulf  qu(K{Ue  SuuuuurtuiieiuiiH  |>a^e  coiiieM,  conjvraue  referuntur,  n<^ 
UDquam  Elhelwulf  rci  a  Roma   reverteiiii  iUTiiiu    iu    rt'gno  reciperctiir, 

....  redeuiite  eo  a  Koiua ineRaliili  jj.-itiiii  cleiiicnti.i  et  uuinium 

adstipulatiuue  uobilium,  adunatum  ante.i  rcgnuin  inter  |iiitrem  ct  filiiim 
cjividitur.' 

•  V.  Dunatani  (Memoriala  of  >S.  Duiistan\  pp.  35,  36 :  '  Factain  est 
•'tutein  ut  rex  pravfatun  in  praeteri\iiiii1>ua  anirH  penitufi  a  brumali  populo 
relinquoretur  conteinptuii  ....  Hunc  ita  cjiiiiiiuni  cun>ipiratione  rcUcttun, 
clegere  Hibi  Dvo  dictkiite  £ad;,':iruiii  fratrem  ejuidem  Eiulwigi  gcniuDuni 
iu  regeiu  ....  .Sicqi:e  uiiiverso  pn|iulo  tecltmte  piiblicn  rea  regum  ex 
iliffinitiune  raijaciuiu  Kejuncta  est  ut  famoauiu  flumen  Tauieaae  regnum 
iliBtRi'uiiuart't  auiboriun.' 

'  '  (juibua  uuinibiiH  ad  velle  peractia,  ad  euam  classem  reremtu  ab  omni 
Anglomm  populo  rex,  A  jure  queat  rex  Tocari  qui  fere  cuncta  tyrannicL> 
faciebat,  et  appellabatur  (ac.  Sweyn)  et  babebatur;'  Flor.  Wig.  Aai.  1013. 
'Quo  mortuo  £lium  ejus  Cnniitum  aibi  regem  cunitituit  claaaica  manua 
Danunim.  At  uinjores  iiutu  totina  Angliae  ad  regem  Ethelrednm  pari 
oin8eu.HU  nuntioa  featinanter  niinero  dicentea,  se  nullum  plua  ainnre  vel 
nniatunia  esao  qu:im  Buuni  uaturivleni  dominuni,  ai  ipse  vet  rectiua  guber- 
nare  vel  mitiua  eoa  tractare  vcllet  quain  priua  tnictnrat.  Quibua  auditia 
Eadwardum  iiliuin  luum  cum  le^'atia  aula  ad  ena  dirigtna,  mnjcirt.'a  niinu- 
reaque  gentiaauae  amicabilitt'r  valuta vit,  pri>mitteaa  ac  uiitem  devutumque 
duminuin  futuruiii,  in  omnibus  eoruiu  voluntali  coiiaenaurum,  ennsiliia 
acquieturum  et  quidquid  giU  vel  aula  ab  illia  probroae  et  dedecoroie 
dictum  vel  cuntrarie  factum  fuerat,  plncido  animo  condunaturum,  ai  omnci 
unaniiniter  et  aine  perKdia  ilium  recifwre  vellcnt  in  re,'nuni.  Ad  haec 
euncti  benigno  reaiiondcrunL  Dein  amicitia  pleuaria  ux  ulraque  parts 
verbis  et  pacto  cuiifirniutur.  Ad  haic  princiuea  ae  uou  ampliua  Daiiicuiu 
regem  aduiiaaui  ua  in  Angliam  unanimi'-'  '"''    A.I>.  1014. 
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In  ult  the'e  points,  tlit*  actual  fxcrcise  by  the  witeiiiigemoi  of  BihhuiMiir 

1     •  II  I  I  •        1        ■     I  1  1  11  ^nTlcH  by 

tbi'ir  alluwed  and  recogiused   right  must  hnve  (irf^ntled   very  the  wiun. 
much  ou  the  circumstances  of  the  case,  and  on  tbe  churacter  of    ^   _,,> 
the  flovereign  with  whom  tlu-y  had  to  deal.     It  is  in  legislation  | 
aloue  that  we  can  iiflirni  that  their  right  to  advise  and  consent  X 
waa  invariably  recognised  ;  their  participation  in  grants  of  land    \ 
in  not  much  less  frecjuently  particularised,  l)ut  h  often  mentioned     I 
in  a  way  that  hhows  it  to  have  been  formal  and  jMjrfunctory,  and     \ 
alter  the  end  of  tlie  tenth  century  often  ceases  to  be  expressed      \ 
at  all.     The  election  to  the  office  of  ealdorrann  was  regulated       I 
more  by  the  kiiig's  favour  and  by  hereditary  claims  than  by  a        I 
subBtiintive  selection,  except  in  a  few  extraordinary  cbecb  ;  tliAt        I 
to  th»!  episcopal  fsees  was  limited  both  by  canonical  custom  and         I 
by  the  pifty  or  determination  of  the  king;  in  either  case,  the        / 
election  might  eiisily  obtain  constitutional  confirmation,  for  both        | 
the  friends  of  tlie  monks  and  the  rutainers  of  the  king  wore  J     \ 
nuBicrous  in  the  gemot. 

Thus  the  English  king,  although  fettered  both  in  theory  and 
in  practice  by  important  restrictions,  was  scarcely  more  like  the 
king  of  Oermau  antiquity  than  like  the  king  of  feudal  times. 
He  WHS  hedged  in  by  constitutional  forms,  but  thoy  were  very  1 
easy  to  break  through,  and  were  broken  thi-ough  with  impunity  ' 
wherever  and  whenever  it  was  not  found  easier  to  manipulate 
them  to  the  end  in  view.  The  reason  why  the  West  Saxon 
kings  of  united  England  hwl  so  few  difficulties  with  either  clergy 
or  lay  counsellors  may  have  been  thnt,  their  power  of  increasing 
tlie  uuraWr  of  their  dependents  in  the  witenagemot  by  nomina- 
tion lieing  admitted,  they  could  at  any  time  comnmnd  a  majority 
in  favour  of  their  own  policy.  Under  such  circumstances,  the 
witenagemot  was  verging  towards  a  conditi<iii  in  which  it  would 
become  niniply  the  council  of  the  king,  instiad  of  the  council  i 
of  the  nation;  the  _oiily  limit  on  the  p  nvei'  of  nominution 
being  on  the  one  hand  the  importance  of  canonical  sanction,  and 
ou  the  otlier  the  difficulty  of' setting  aside  hereditary  j^laims 
amont;  the  ealdornicu  uud  tiie  ministri.  The  feudal  principle 
I  iitil  it  stands  face  to  face  with  the  determination  of 


} 


I -.8 


Covntilulinnal  Hinlnri/. 


CHAP. 


tajiMij. 


59.  Tlie  king'  then,  wlio  ciuwns  the  fiibiic  of  the  stiite,  is 
neither  ii  mere  ornmnental  nji]ien(3nge  nor  a  nih'r  iifter  the 
iniperiiil  model.  He  ia  not  the  supreme  landowner,  for  ho  can- 
not without  consent  of  thf  witnii  iuhl  n  juirticin  of  the  public  Iniid 
to  his  own  deme.'ine.  He  requires  (heir  consent  for  legisliition  or 
taxation,  for  the  exercise  of  jurisdiction,  for  tiie  determination 
of  war  and  [jence.  Fie  is  elected  l>y  (hem,  and  liable  to  l)e  de- 
poHcd  hy  them.  Ho  ciinnot  settle  the  succession  to  the  throne 
without  their  sanction.  He  is  not  the  fountain  of  justice,  which  ■ 
has  always  l)een  administered  in  the  local  courts  ;  he  is  the 
defender  of  the  jmtdic  peace,  not  the  nutocrntic  nwintaiiier  of 
the  rights  of  subjects  who  derive  all  their  rights  from  him.  But,  ■ 
notwith.stunding,  he  is  the  rej)rcsentative  of  the  unity  iind  dig- 
nity, and  of  the  historical  career  of  the  race  ;  the  un<iucstioued 
leader  of  the  host;  the  supreme  judge  of  ultimate  i-esort.  The  ■ 
national  officers  are  liis  officers;  the  sheriffs  are  his  stewards; 
the  bishoijn,  eaUlornien,  and  wilan  are  his  bishops,  eiUdornien, 
and  witan.  Tlie  public  peace  is  his  j>eace ;  the  sanction  which 
makes  him  inviolable  and  secure,  is  not  the  simple  toleration  of 
his  j»L'ople,  but  the  character  impressed  on  him  by  unction  and 
coronation,  and  acknowledged  by  himself  in  the  promises  he  has 
made  to  govern  well  and  maintain  religion,  peace,  and  justice, 

Royidty  ha.-i  besides  inaiiy  distinctive  and  most  imih^rtAiit 
privileges  or  prerogatives  ;  rights  which  only  in  a  very  modified 
way  exist  among  the  subjects,  and  which  are  practically  limited 
only  in  a  slight  degree  by  the  uctiuu  of  the  council.  In  the  first 
place,  it  is  hereditary  ;  that  is,  the  successor  or  competitor  jms- 

'  On  the  origin  i>f  tUe  word  kiitij,  see  Mux  Milller'a  Lecture*  on  tlie 
Hoienoe  of  Laiij^age,  ii.  j8j,  184  ;  Freemau,  Nonii.  Coiiq.  i.  583,  584  ; 
Grimm,  R.  A.  p.  330  ;  Scliniid,  Oetietze,  p.  jji.  Max  M  iillbr  decides  that 
'  tlie  old  None  konr  and  konnn)^,  the  old  high  Geriuan  chuuinc,  and  the 
Anglo-Saxon  cyniiig,  were  comiiiun  Aryan  wordu,  not  formed  out  of 
(icrman  material*,  and  therefore*  not  to  De  explained  u  regular  German 

derivulivos It  corrc»pond«  with  the  Sanekrit  ganaka  ....  It  simply 

meant  father  of  a  fttuiily.'  Therefore  it  is  nut  cyn-ing,  the  child  of  the 
race.  But  the  Anglo-Saxons  probably  connected  the  cyninij  with  the  cy" 
mnte  clovely  than  scienliRc  etymology  would  permit ;  uituesa  nuth  words 
aa  cyne-hlaford,  in  which  however  we  ar..'  told  th.tt  cvno  meant  nolnlii, 
not  >;rNiM  ;  .Schmid,  Uenetce,  p.  551.  Sir  K.  Palgrave's  idea  of  deriving 
the  word  from  the  Celtic  crH,  '  head,'  and  Ihu  notion  couueoting  it  with 
'  can  '  and  '  cunning,'  are  alike  absurd. 
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^lile  to  the  reigning  cuvoi'eign  cnniiot  l>e  any  merely  amhitious  EioLiioo 
tldgrumn  or  factious  ni-igljlnmr ;  royalty,  though  elective,  be-  rottandiijr 
l-to  one  houBe,  one  family,  always  kept  within  comparatively  riaht. 
bw  proportions  Ity  the  huzardousness  of  I  heir  employment*, 
private  jealousy,  and  not  uiifrequently  by  stern  cruelty.     The 
king  is  safe  from  competition,  except  by  his  own  immediate 
^nfimen,  and  if  he  live  long  enough  to  have  a  grown-up  ton,  he 
»V  count  surely  on  not  lieing  deposed.     This  mark  Bi-enistohe 
uiversal :  the  Visigoths  are  the  only  tribe  of  Germanic  con- 
ciou  which  we  know  to  have  maintained  royalty  unfettered 
hereditary   right,  and  that  only   in   their  decline,  and  after 
the  extinction  of  the  house  of  Alario '.     In  all  other  cases,  save 
lit  of  simple  alodial  inheritance,  public  offices  were  filled  and 
Dlitical  poh^ition  bestowed  by  nomination  or  election  for  life 
lly.     As  hereditary  sovereign,  the  king  had  every  inducement 
labour  for  the  consolidation  of  the  btate,  the  government  of 
^Iiich  he  should  leave  to  his  sou,  und  not  for  the  mere  accu- 
ilatiun  of  wealth  or  territory  for  heirs  who  would  sink  into  a 
ivate  station  when  he  was  gone. 
The  king  had,  in  the  next  place,  a  large  property  in  land  and  Tiiemjii 
revenue.     His  property  in  land  may  fall  under"  flirwlft'iitls :  VAri..ii. 
6nst,  his  private  estate,  wliich  he  could  dispose  of  iiy  his  will,  n,'j."„'t»u 
and  which  might  be  either  alotiial  property,  bookland  ',  or  pos-  "'  '"'*'• 
fcihly  public  land  of  which  he  had  taken  leases  of  lives  ;  secondly, 
the  proper  demesne  of  the  crown,  comprising  palaces  and  their 
appendant  farms,  the  ei/ninges  boll  and  the  cifuiifji's  tun,  and 
reti  cities  and  burghs  founded  upon  old  royal  estates  :  these 
Jonged  to  the  king  as  king,  and  could  not  be  alienated  or 
irdencd  without  the  consent  of  the  witenagemot  *.     And  he 

I '  The  6fth  council  of  Toledo  luiatkeiuKtiwui  upirnnts  to  the  throne  whom 
:  electio  omniam  probst  nrc  OotliicAe  gentis  nobilitiw  lul  hunc  bi>n<)rii 
1  trkbit;'  l^bbe,  Codc.  v.  I7.iy. 

rh  M  are  diapoeed  of  in  the-  willa  of  Alfred  Mid   Hklred ;  Liber  de 
lyda.  pj).  62,  1 5,^. 

^Tlie  '  diiiiiiiiicktns  re^is  a<l  rcgiiiim  pertinrni; '  E.xon.  Dome»d.  p.  75. 
mi  •>{  Kthtlred  II  to  Abini^don  ;C'<id.  Dipl.  iiicccxii  ,  in  whirh  he 
HiBtiti'/iiishes  Iwtwecn   hix  propriii    hiredUati,    which    he   emilil 
irrrnr  rojuUt  rl  a<l  rnjiotjilimi  jirrtinnile*,  the  alienation 
ti  luui  refnaed  to  Bnuotiim  ;  Kcmble,  Saxonii,  il.  jo.     On 
Dg  '  »iii.ii..filjf  over  the  folkbind  Ket  Sohiii,  Fr.  G.  V.  O.  i.  31-3J. 
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hiul,  thirdly,  rigliU  over  the  public  laud  of  the  kingdotn,  rothrr  j 
of  tlie  nature  of  i'l«im  tliiin  of  posseseioti ;  tlif  right  of  feonn- 
riiltiiui   fur  hiuisi-lf.  and  (hat  of  making;  provision  for  his  fol- 
lim'i-r-i    with  thn  consent  of  the  witan.     After  the   reign  of 
Kth.'Ired,  this  third  cluss  of  property  seems  to  liave  been  merge<l  j 
iu  tho  ci'iiwii  dcniesnic. 

Uudfr  tilt"  head  of  revenui-  iniiy  be  pbced  the  fmet!  and  othp 
proceeds  fif_yio_couri^8_ofj«w  which  the  king  shared  as  guiirdianj 
of  the  peace  '  ;  the  jiroceodH  of  forfeited  lands  and  jroods  scciiri'd] 
to  him  iiy  the  sentence  of  tho  witiui ';  thf  right  of  ununtotuuMel 
ur  priicurations  for  himself  and  his  retinue  in  public  progresses  •  ji 
the  produce  of  wi-cck  and  treasure  trove  ',  mines  and  taltwurks*,! 
the  toll!*  and  o1h.-r  durs  of  markets,  pirti=  and  transport  geiir- 
rally" ;  and  the  herlots  ami  nthcr  »eniifL-udal  payments  resultingl 
from  the   relation  between    t  h .'   sovereign   and  his  spi-ciitl  de-l 
pt-nili-nts '.     The  existence  of  many  of  these  soiirces  of  inroino 
is  known  only  fix)m  grants  uf  hind  ifi  which  thi-y  are  retained  \>t. 
romiltcd.     It  is  proliable  that  the  character  of  ninny  of  thenu 
varied  much  from  time  to  time ;  but  there  is  no   subject  on 
whicii   we  have    les^    information  than    tlte  administratinu 
public  revenue  iu  the  Anglo-Saxon  times :  a  curious  point  of 
contnial  with  the  age  that  follows,  that  of  I>onies<lay  and  tha| 
ripe  Holls.     Witli  these  sources  of  profit  may  W  noted  suck 
niinor  rights  as  the  protection  of  strangers,  and  the  power  i»i 
erecting  bridges  and  castles'. 

The  Uigliur  price  sel.vu  the  king'n  life ',  tli-'   wiicHil  nriviib]^ 
to  bis  kin  on  his  violent    deaiK,   testifies   i  ldc 

attached  to  his  ]>erson.     By  the  Mercian    law    ii    Mna    7,205 
Khillings,    by    that   of   the    North   people    13,000  thrymsos,  nf 
nearly   half  as   much   acitiu.     A^-^iuc   Qt_ei(UAl  ajnount,   tli 
j^/wWy/.   wan  at   the  e  due   U>   !  '  •.     The  e\i8t<| 

enee  df    the^e  i-ecniLi'  lie    intr'i  1  -liowniij 


'   Keuilili,  Suxnui,  i.  1:7  ;  ii,  54,  55.  -^  •■  »biivf,  ji,  14^ 

'  Keiable,  Snxous  i.  Ifj  ;  ii.  5«-6l.  '    H   .1    ii.  55, '"4. 

*  Ibid.  ii.  69.  '   ll.ul.  ii.  ;j. 

'  Iliiitii.  9K  »|.  •  llria.  ii.  88.  91. 

•  tbiit.  i.  153 ;  ii.  i>  i  S<:li«iii«l,  Owteliw,  y-  ->^  :  .Ul.-n    Prwi.i,'jiin.-. 
j6i  ^o;  (iaeittj  VerwaUuti|^r«chV,  i.  11. 
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•^kingwas  u  yet  miknown,  no 

pnaiiifaiuent  being   preBin-iiiert  fer  tlie  regicide,  aud  tht? 

thie  of  the    king's  life    Itein^f  made  to  differ  in  di>yri-i>  only 

urn  that  of  the  gnJiicyt '.     How  fur  this  is  true  in  theoiy  we 

111)'  consider  further  on  ;  as  to  the  fact,  it  may  Iw  stated  that 

iu  the  earliest  laws  oo  wergild  is  assigned  to  the  king,  and 

htiiice  it  may  be  inferred  that  none  would  be  accepted ;  in  the 

cases  iu  which  it  is  assigned,  the  ^um  is  so  large  tlint  it  would 

cessitate  the  enslaving  of  the  murderer  and  his  kin,  if  not 

ach  a  failure  of  payment  as  death  alone  could  expiate.     The 

Bes  for  transgressing  the  king's  protection,  breaking  into  his 

rburh,'  and  injuring  his  dependents,  were  correspondingly  high, 

nt  not  »}  much  eo  na  tu  im|>ly  a  difference  in  kind  from  like 

BienceB  against  private  men. 

The  raised  neat  or  throne,  the  crown  or  royal  helmet,  the  Hunonr; 
Beptro,  the  standard,  tufa  or  lance',  all  the  ordinaiy  insignia  — 

'  historical  royalty,  seem  to  have  been  used  by  one  or  other  of 
be  Ajiglo-Saxon  kings.  The  ceremony  of  anointing  and  coro-i 
Ktiou  has  however  an  esjiecial  interest  in  their  case.  I 

GO.  The  royal  consecration  in  its  most  perfect  form  included  Comocth- 

■  *'  1  rm  •  f  tlon.  In. 

oth  coronation  and  unction.      Ihe  wearing  of  a  crown  was  a  doding 
ancient  sign  of  royalty,  into  the  origin  of  wliicli  it  is  use-  and  onciioo 
ow  to  inquire  ;  but  the  solemn  rite  of  crowning  was  bor- 
Bwed  from  the  Old  TcKtament  by  the  Byzantine  Caesars ;  the 
coiid  Theodosiua  was  the  first  emperor  crowned  with  religious 
ercmoiiies  in  Christian  times*.     The  introduction  of  the  rite 
Dinting  is  less  certainly   ascertained.     It  did  not  always 
npany  coronation,  and,  although  usual  with  the  later  em- 
en>rB,  is  not  n-corded  iu  the  case  of  the  earlier  ones,  whilst  in 

'  Allen,  Preropitive,  p.  40:  'It  »ppcara  .  .  .  from  thene  legal  and  liin- 
rickl  dct«iU  lUat  in  early  times  he  lia<l  no  other  eecority  for  his  life  than 
ybal  the  law  afforded  to  the  meanest  of  his  suljjecta.' 
»  8«|>lr»,  Sim.  Dan.  A.D.  ■;-,}  ;  tufa,  Bedc,  H.  E.  ii.  16. 
Maakeli.  Monumenta  Ritiialia,  iii.  p.  iv  ;  Robertson,  E»»ayB,  |ip.  J03- 
II3.      Tlie  word  '  conaecratiun '   would  an    a    rule   imply    unction,    ami, 
I /oWiflri,  oomnation.     But  the    unction   of  Alfred  at  Rome  waa  rather 
(irotibelic  aud  preiumplire  inauguration    than   a  formal    act,  and  can 
Body  have  includnl  conmation.      Alfre<l  at  any  rate  did  not  receive 
tiUe  of  kini;  with  it,  aud  it  in  moat  rea«anably  referred  to  hi^  cnn- 
ioa.     The  |Niint  ia  however  an  intereatiog  one;  lee  Will.  Mahncub. 
*-^,  U.  praf.  pp.  xli,  «q. 
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••*       the  middle  Ages  the  Icings  of  England,  France,  Jenualeni  and 
runcUiio.  Sicily,  are  snitl  to  have  been  the  only  novereigus  below  the  im- 
perial rank  who  were  entitled  lo  it.     There  is  no  evidence  tint 
TlieodosiDs  was  anoint«d,  but  his  successor  .Tostin   certuul; 
was  ;  uiid   ill   fjeiieral,    where   unction  is  stated  to  Lave  taken 
place,  coramition  may  be  understood  to  have  accompanied  i(. 
It  is  not  easy  to  determine,  when  crowned  and  anointed  kbg» 
are  spoken    of   rlielorioally.   whether   anything  more  is  numnt 
than  ft  figurative  statement   that   tlieir  power   ia   ordained  of 
Ood:  and  consequently  the  fact  that  OiJdaa  spcaka  tboa  of  the 
British  Icings  can  scarcely  be  plea<led  as  airtiial  evidence  of  the 
jieH'ormance  of   the   rite".     S.   (.'oluniha    however    'ordained.' 
that  is  crowned  and  consecrated.  King  Aidan  of  Dslri»d»V 
The  unction  of  C'lovis  by  S.  Romigius,  bo  far  na  it  is  true  at  alL 
is  Ix'ttcr  understood  of  his  liajitism  than   of  his  coronation'; 
and  between  Clovis  and  Pippin  there  is  no  authenticated  ewM 
of  any  Frank  king  l)eing  anointed ',  although  it  was  rustomary 
among  the  ^'isigolhic  kings  of  Spain'.     I'rom  the  ancient  Poa- 
tiiical  ascribed  to  Egbert  archbishop  of  York,  in  the  eighth 
century,  we  learn  that  the  English  kings  were  both  crowned 
with  ft  hrlniet  nnd  anointed'.     VVliefher  the  custom   was  bor- 

'  GUdna,  Hi«t.  cxix.  (K..  H.  B.  u):  *  Ungvbantur  regm  et  uoii 
Deniii ;  kA  (|iii  ceteris  criidclioru  ixtorent :  rt  pAiilo  |io8t  »b  unctontHU 
uou  pro  veri  cxuiiiiiiiilioiie  Irueidabantiir,  atiis  elcctis  trucioriltui*.' 

'  '  Snnctus    verbo  obitecuiUB  Domini  aJ  Iovaui  trniiAn;r. '  -'lUhm 

ibidemque   Aidnniiiii   iisdem    ndveiitaiitcni    dielms    in    r  nl 

juwus.ordiiittvit;' Adamnftii,  V.S.CulunilMw;  ed.  Reeves,  u-  ..,^    .  .,.ii»nfl»^' 
Ac  ii.  io8. 

•  Wiiitz,  D.  V.  0.  ii.  130,  131  ;  iii.  219.     Mankell  re{;»nl»  the  whol«  a* 
I  fabrication ;    Muii.  Rit.  iii.  p.  vi.      Waitz    refer*    tlie   unction    to    the 

ftptism.     Cl>.i>i8  wore  a  diadem,  after  receiving  the  consular  iii^ij^^ua  from 
Constantinople ;  D.  V.  G.  ii.  J33.     Cf  Hallam,  M.  A.  i.  lor.  io8. 
'  Wiiitz,  1 1.  V.  (J.  iii.  61. 
'  Itobeitsun,  I'iMiy".  p.  104  ;  Wail«,  D.  V.  G.  iii.  fi,^. 

•  Font.  Egb.  (<bvti'd  l)clween   733  and  7<>6',  Snrti^es  Soc.,  pp.   100-105. 
Her  aloo  KL-iiible,  •^toim,  i.    1;;,     Bede  does  not,  »■•  '"  ■•»   '    rcirirmlwr, 
mention  any  coronation  or  unction.     The  andrut  N  ui  aiinab>, 
iiie<l  by  .Simeon  of  Diirliam,  aay  of  Ktlielr«l  of  N"i  \  I' 
*  tauto  bnnore  toronatun  ; '  of  Ea<llKjrt,  A.D.  758,  '  rr^-iiuui  •ibi  i>  ' 
tuin  ;'  of  Kanlulf,  \s>.  71)6,  ■  r^^gni  infnlia  wt  aublimatiu.  et  in  I 
f  '                                                          ti  apiMtoli  Pauli,  ubi  ill 
I"                                                                  nitUK  est."     Of  the  oil: 
bu.'.  ..■■  .■•uir..ii"ij.i ,  .- i....i.,  .r> ,   Lut  tb«  counecration  of  i^-u  i^ji  m 
of  Offk  it  mentioned  in  the  (.'hronicie  under  v\»«!  j«w  -(%«,,  m\4  rAunvVaf 
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rowed  liMiii  the  BriUiiis  or  tnki-n  direct  Irom  the  OKI  Tcsta- 
meuf  tniiy  l>e  made  a  matter  of  question.  The  Cfreiuoiiy  w 
imiU'r8lo<.Kl  as  bestowing  the  tlivinc  riiti(icrtlii>ii  on  tho  i»li»pfinn1 
that  hnd  ])receJeil  it,  iiiid  jts  tviiil'yinL'  rutlier  tlum  r-niivpyin;> 
tlie  spirituitl  gilttt  fur  which  pravcr  wus  iimde'.  Thiit  it  was 
n*gurde<l  «b  conferring  any  spiritual  character  or  any  Hpecial 
ecclesiastical  prcrosirative  there  is  nothing  to  show  :  rather  from 
tla-  facility  with  which  ciijwned  kings  could  be  set  usidu  and 
ones  put  in  their  place  without  any  objection  on  the  part 

the  bL'hops,  the  exact  contrary  may  be  inferred.  That  '  thu 
powers  that  be  are  ordained  of  GihI  '  was  a  truth  recognised  as 
0  motive  to  obedience,  without  any  suspicion  of  the  doctrine, 
00  falsely  imputed  to  churchmen  of  all  ages,  of  the  indefeasibb] 

ctity  of  royalty  '.  The  same  conclusion  may  be  drawn  from 
the  compact  made  by  the  king  with  his  peopb.-  and  the  oaths 
tttkeu  by  lioth.  If  coronation  and  unction  had  implied  an  in- 
defeasible right  to  obedience,  the  oath  of  allegiance  on  the  one' 
side,  aud  the  promi.te  of  good  government  on  the  other,  would 
have  been  superfluous.     Yet  both  were  given. 

61.  The  undertaking  of  the  king  to  govern  righteously  is 
not  Improbably  a  ceremony  of  uuiclj  older  date  than  either  of 
the  symbolical  rites.  But  the  earliest  iustaixe  of  an  iyn\h  to 
that  effect  is  that  of  the  Frank  king  Caribort  of  Paris,  father 

the  Kentish  Queen  Bertha,  who  is  recorded  to  have  sworu 

ter  ut  CcMlwiilf  uf  MerC'ia  in  which  lie  nientionii  hiii  conaecratioii  *s 
haTing  l>e«n  {wrfomu-il  by  Art:bl>Iiiliop  Wulfred  on  the  15  Kal.  Oct.  8ji. 
~lpl.  ccxvi.)  The  ctirotmtion  of  Kdinuiid,  kintf  of  the  Ka«t  Aiigleii, 
rest  oil  any  tj'ouil  authority ;  but  the  practice  had  pmbHbly  becoiiiti 
before  the  time  of  Alfred.  Florence  of  Worcester  uientionii  the 
OPiraearatiuo  of  AthelHtan  at  Kirig.ston,  a.d.  914;  that  of  Edred  at  the 
aoa*  [daoe  in  a.d.  946  ;  th:it  of  Edwy,  aUo  at  Kingston,  in  a. I).  95,;;  ;  but 
mine  of  thene  are  iipeoitied  in  the  Chronicle.  The  Chronicles  (not  conteni- 
jMirary)  which  give  an  account  of  Kgbcrt'a  ooDiu-cr»tiou  at  Wincheatcr  are 
ihority  whatever.  Ethelwerd  stales  that  (Mwnrd  the  KIder  was 
At  Whit«anti(le  in  the  year  after  Alfnid'H  death :  he  also  mentionn 
inaliun  of  Edgar. 

•  The  lenii  '  ehrittus  Domini,'  the  Lord's  ano!nte<l,  applied  to  kingn  in 
the  canons  of  the  legstinc  Kvnml  of  a.ij.  787,  must  bu  regarded  as  a  |iri- 
aumptiTe  evidence  ot  the  exintence  of  the  prautice  commonly  at  that  dat-; ; 
CoundLi,  ic.  iii.  453. 

The  «t»t«;minl«  of  Allen,  Prerogative,  p.  31,  on  this  point  are  very 

!«■:  and  unfair.     To  attribute  the  ideas  of  the  seventeenth  century  to 

iregory,  Anseliu,  nnd  iJecket,  seenu  nn  excess  of  absurdity. 
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tliAt  h«  wonld  uol  inflict  nev  lava  and  castoms  apon  his  peoplr, 
bat  w-uultl  th«nc«forwmrd  maintain  them  in  the  rtAte  in  wlikh 
tb<-v  had  Urn]  tuwler  bin  father's  rak,  aoii  that  be  wuuiil  iia- 
{M«e  ou  tltem  no  new  ordinance,  to  their  diunage;  there  u 
tinne  donbt  lio>rev<fr  to  whom  the  pmmiso  was  made  '.  lu  tht 
roiititical  of  archbishop  Egbert  the  docbiratiuu  is  nuulr  in  the 
itirm  uf  a  docne*:  'It  it  the  dntv  of  a  kin;;  Dewly  ordaimd 
aud  inthroofd  to  eqjuiu  on  th>-  Christian  f<«0))!e  subji-ct  tii  hlni 
th««f  threv  pi«cc|)ts ;  first,  that  the  Chuixh  ui'  God  and  all  iMc 
(  liristian  jxjoplr  presen-c  true  peace  at  all  tiroe«  ;  Mcoudljr, 
lliiit  Ite  forbid  rapucity  and  all  iniquities  to  all  degrees;  thirdlf, 
that  in  all  judgments  he  enjoin  it^uitr  and  mrn.'v,  that  ihrre- 
forc  the  clement  aud  merciful  God  may  grant  na  Hia  mercy.' 
In  almost  exactly  the  ^me  forra  i«  the  oath  taken  by  Ethetred 
the  Unready  at  the  biddiui;  of  Dunktan  * :  'In  thr  name  of  Iht 
Uoly  Trinity,  three  things  do  I  promise  to  this  Christian  p«opl« 
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'  Greg.  Turau.  ix.  30 :  '  Post  morlem  rcso  OilothanhaTJi  r«^,  ChaA- 
berto  regi  po|iulo3  hie  saerameotam dolit ;  rimil-'—  ■  ■■  ■■■  -'  •'^^  I'uin  jai»-J 
mctitu  prauiuit,  lit  leges  MttfoetodiBaiqiie  DOT;i  ' ^tmi,  1 

in  illo  quo  <{uod<1juu  sub  patri*  daminatiane  n.>'  ^><o  hie  1 

deiuoepc  rrtinervt,  nmue  ullani  noviun  onliiutionein  no  intiieluruui  my 
toi  quod  pertineret  ad  »|iuliam,  «pop<mdit.'     Sew  Waila,  li.  V.  O.  ii.  IfiA 
161. 

'  Pont.  Eeb.  p.  105 ;  Select  Charters,  p|x  61.  fit.    I  ifootc  tha 
tiftcal  of  E<;Sert  under  thai  naoic  aa  mt.  ,■.,.■.-. 

tneana  dearly  atcertaiucd  wbatbor  the  ler 
aa  an  edition  by  E^'bert  of  a  aerriee  ftr  »• 
a  common  form  already  in  nee.     It  cert^i'  ■ 

of  the  ceremony  which  was  expand'-d  in  1  '  d  j 

ounihtanoeii ;  as  in  the  service  for  tlie  Euipvfjr   ll>>ury,  Liuiciiuu,  1.  l8t.f 
<>n  the  later  question,  as  to  whether  the  kin^n*  of  Franon  burmwsal  { ' 
wrvice  from  Kn^-land,  soo  Selden,  Tilld  of  Houuiir,  |i|i,   177,   189; 
Maskell,  Mon.   Ilit.  iii.   14,  is,.     In    the  «.rvii-«  of  Charles  V  of  !~ 

^MS.  <.oiU>u.  Til«riu«  B.  81  til. "  ■■  ' ■  ■   •'  -  '   •  •    • 

(nliam    riilrliict    .'>»timuui,   M 

deserat.'     MaskcU  further  qii", 

of  tlte  Pranks  in  which  the  prayer  runs,  '  et  Intiui  .\l 

ce|iM  cum  plehlbtis  sdhi  snnetii)  ita  enutriat,'  kc,  air 

Canriatii  inay  l»r  coui|iare<l  in  U>th    particular).     Tl  - 

{ffcttv  cer(«in  thai  Kn^'linh  MS,*^.  ha<l  l>ccn  iue<l  for  1 !' 

up  of  the  ncrvice  i      '    •'     :  i.tauccs.     f<««i    al>o    Fn<-ii  1 

ill.    6JJ-6J5.     Th'  ronation  service  that  «.    1 

■-"■'»'"    I" '■ ;    iWt  of  Ethelred    II.  i.rii.i^ 

':ii,  IL  36,  from  IteUqiiiac  Anliqaav,  il.   nn  :  MaeVsIt,! 
Aloti.  Alt.  >ii.  j  ;  Memorial*  uf  H.  [>an'>tan,  p.  jf  j. 
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"mj-  subjects:  first,  that  GoiVi  Chiircli  and  all  llie  Christian 
pecijilo  of  wy  realm  hokl  true  peace  ;  secondly,  that  I  forbid  all 
rupiiie  and  injustice  to  men  of  all  conditions ;  thirdly,  tliut  I 
promise  and  enjoin  juKtice  and  mercy  in  nil  judguientH,  tlmt  tho 
just  and  merciful  (Jod  of  his  everlasting  mercy  may  forgive  us 
lilL'  The  promise  made  by  the  same  Ethelred  on  his  restora- 
tion to  the  throne  iu  A.n.  1014  is  an  illustrative  commentary 
on  this,  for  it  fihowii  the  alterntioit  iu  the  rulation^  of  the  kin>; 
and  his  people  which  had  taken  place  since  the  more  ancient 
outh  waa  drawn  up;  '  he  ])romiBed  that  he  would  be  to  them  n  Rujnd ooii. 
mild  and  devoted  lord,  M'ould  consent  in  all  things  to  their 
will :  whatever  had  been  said  of  reproach  or  shame,  or  dotia 
frowardly  to  him  or  his,  he  would  placably  condone  ;  if  all  with 
one  mind  and  without  jierfidy  would  receive  him  to  the  kiiig- 
Tho  promise  to  do  the  will  of  his  people  although  they 
TCceivo  hiui  as  their  lord  is  a  step  towarcb  the  form  of  tiie 
medieval  coronation  oath,  to  maintain  just  laws  and  protect 
strengthen,  as  far  as  lies  in  you,  sucii  laws  as  the  [M>ople 

\\\  choose,  according-  to  your  strength'.' 

62.  Tlie  duties  and  obligations  of  the  people  towards  the 
king  may  very  probably  have  taken  the  form  of  an  oath  of 
ail^ifliuce  in  primitive  times,  although  no  sucii  fonn  has  been 
preaerved.  Tiie  Frank  kings  on  their  accession  made  a  pro- 
gress through  their  kingdoms,  showed  thi-mselves  to  the  nation, 
and  received  an  oath  from  all '.  The  oath  docs  not  however 
appear  in  our  own  records  until  the  ancient  idea  of  kingship 
had  been  somewhat  uiwliiied.  It  is  the  first  found  in  the  laws  of 
Rdmnnd,  and  it  theiv  bears  the  same  mark  as  the  legislation  of 
Alfred  rc8]jecting  treason*.  'AH  shall  swear,  in  the  name  of  the 
Lord,  fealty  to  King  Edmund  as  a  man  ought  to  lie  faithful  to 


Ontli  <:(  Iha 
llui  kllltr. 


'  See  ftbove,  p.  itfi,  u.  3;  Fli>r.  Wiguni.  A.u.  io\j\. 
^*  See  Tol.  ii.  {  249. 

Gmg.  Tuiun.  vii.  7  :  <  Prioroi  quoque  de  regno  ChUfierici  .  .  .  ftd  (llluni 

I  . .  .  M;  oollegemnt,  queiii  Chlotharium  vocitATeruiit,  exigents  socni- 

ntA  per<nrit«i<.ii  quae  »d  C'hilpericDm  prius  Mpexerant,  ut  Kilicvt  fiilelai 

dtslfAdt  GtiDtohraumo  regi  ao  uepoti  Buu  I'hioth&rio.'     Also  ix.  30, 

"  nkovti;  other  ioiitMice*  »re  giveu  Ijv  Wuiti,  I).  V.  ti.  ii.  15N.     .Hee 

"*»nefioi»lwt'»en,  p.  j8o. 
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hU  lord,  witliiiut  jiny  controversy  ov  i)Uurrel,  in  open  :iiul  in 
secret,  in  loviny  vvluit  he  thull  love,  ami  in  not  willing  wli.it  be 
caniitiiuui  shall  not  will '.'  This  however  is  no  unconditional  promise  ; 
for  the  oath  tiiken  hy  the  miin  to  his  lorJ,  on  which  the  above 
is  fniniL'd,  si>eoiully  iiikls  '  on  eouditiuii  that  he  keej)  me  as  I  am 
willing  to  deserve,  and  fulfil  all  that  was  agi-eed  on  when  I  be- 
came his  man  and  thoifv  \i\s  will  as  inine^.'  But  it  is  not  the 
les8  clear  thiU  the  obligution,  though  mutual  and  conditional 
still,  is  not  the  mere  right  and  duty  of  both  to  maintain  the 
])eace  of  the  people,  but  a  stagre  in  the  development  of  those 
mutual  relations  by  which  the  Kubject  hecauie  personally  de- 
jwudent  on  the  sovereign  as  lord  rather  than  as  king. 

63.  The  greatest  constitiitioiial  preropUlYft  "'  ^^"'  kjligi  *''^ 
right  to  noniiu.'ite  and  nuiintaiii  a  cmnitatun'  to  which  he  could 
give  territory  and  jiolitical  power,  is  marked  by  similar  develop- 
ments.Like  the  Prank  king,  the  Anglo-Saxon  king  seems  to 
have  entered  on  the  full  possession  of  what  had  been  the  right 
of  the  elective  jirincipes  :  but  the  very  principle  of  tiio  comi- 
tatus,  when  it  reappears  in  our  historians,  had  undergone  a 
change  from  what  it  was  in  the  time  of  Tacitus ;  and  it  seems 
to  have  had  in  England  a  peculiar  devclopuieut  and  a  l»eai'iiig 
of  sjjecial  importance  on  the  constitution.  In  Tacitus  the 
comitea  are  the  personal  following  of  the  ]>rinceps ;  they  live  iu 
his  house,  are  maintained  by  his  gifts,  fight  fur  him  in  the  field. 
If  there  is  little  difl'erence  between  companions  and  servants,  it 

'  Edaiumt,  iii.  |  i;  Schrnid,  p.  180:  'Impriciii  ut  omaes  jurent  in 
nomine  Dnmini,  pro  quo  ii&tictuui  illud  Hanctum  kuI,  tiilelitatein  Edmundo 
ref^,  sicut  Eioiuo  <1ebet  enav  Hdelia  ilomiijo  auo,  sinti  ouini  controversia  et 
Heditioiie,  in  uinnifefto,  in  uccultu,  in  aumndo  quod  aniabit,  iiolendo  >)uud 
nolet ;  et  ante((unm  junoncntum  hoc  dnbitur,  ut  neiuo  ooncelet  hoc  in 
frulre  vol  pruxiiiio  suo  pluHqiintn  iu  extraneo.'  Tho  importance  of  '  ouiare 
quiid  auet  et  nolle  quod  nolit '  appearx  in  the  earlier  Inn-  uf  Edward; 
Edward,  ii.  }  i ;  .Schiuid,  p.  1 15. 

'  Oatba ;  Sclimid,  GescUe,  p.  405  :  '  In  illo  Deo  pro  quo  sanctum  hoc 
Kanctificatum  eat,  volo  eue  domino  men  N.  fidelid  et  credibilin,  ut  amarc 
qaae  amet,  et  nbaoniara  quae  absoniet,  per  Dei  rectum  et  eecuH  uom- 
petentiam,  et  nunqU'-un  ex  velle  et  poase,  vert>o  vel  opere,  quicquam  facero 
quod  ei  luagis  diaplieeat ;  ut  uie  teneat  eiuut  deservire  volo,  et  totimi  niihi 
cnmpleat  quod  in  noatnt  praelocutione  fuit,  quaudu  luuii  derenl  et  ejui 
elfgt  voluntatem.' 

*  See  above,  pp.  35-27 ;  Kemble,  Saxous.  i.  161 ;  K.  Maurur,  Wuvn 
dea  iUtetten  Adela,  Ac.  pp.  1.17  w|. ;  K-"  '"8  wi. 


I 

I 


The  Hoyal  Comitatu». 


in  because  civilisation  has  not  yet  introduced  voluntary  help- 
lessness.    The  dilTerence  between  the  comites  of  the  priuceps 
and  the  household  of  the  private  man  '  depends  fundamentally 
only  on  the  pulilic  and  jiolitioal  position  of  the  master.     Now, 
the  kint;,  the  perpetual  princeps  and  r^prp'"'"*"''^"''  "*'  ♦>■"  '•"r". 
gonveva  to  hih  piTsoiial  follim-iiifr  jniMi,.  aiynit.v  luid  import- 
ance.    Uia  gesiths  and  theguH  are  among  the  great  and  wist 
men  of  the  land.     The  right  of  having  such  dependents  is  noti* 
restricted  to  him,  but  the  gesith  of  the  enldonnuu  or  bishop  isl 
simply  a  retainer ',  u  pupil  or  a  ward ' :    the  free  household 
servanis  of  the  ceorl  are  in  a  certain  sense  his  get^iths  als(y 
But  the  gesiths  of  the  king  are  his  guurJ  and  private  council ! 
they  may  be  endowed  by  him  from  the  folklaud  and  admilteffli 
vby  him  to  the  witenageraot.     They  supply  him  with  oa  armed' 
force,  not  only  one  on  which  he  can   rely,  but  the  only  one 
dii'ectly  amenable  to  his  orders;    for  to  summon  the  fyrd  he 
must  have  the  consent  of  tlie  witan.     The  Danish  huscarls  of 
Canute  are  a  late  reproduction  of  what  the  familia  of  the  North- 
umbrian kings  must  have  been  in  the  eighth  century'.     The 
gesiths  are  attached  to  the  king  by  oath  as  well  as  by  gratitude 
fur  substantial  favours '' ;  (hey  may  have  exempt  jurisdictions 

'  Gueiiit,  Self-government,  i.  6  ;  K.  Manrar,  Krit.  Uebersolittu,  ii.  396; 
O,  L.  von  Maurer,  Hoherfaasg.  i.  138-141.  The  «|uivalenU  of  genith 
{eomtt)  are  hiafieta,  the  loaf-eater,  who  eaU  tlie  bread  of  the  hlaford  ; 
folgariiu.  the  follower  ;  geneat,  the  cnmpnmon  (tfcnosa}. 

'  Otken  benidea  kingi  and  ealdoranen  might  have  gesitha  or  geaitli- 
cnndinen  in  dependence  on  them ;  see  Ini,  $  i;o.  The  under-king*  uf 
the  Hwiccii  retained  the  right  of  endowing  their  comites  ;  see  Cod.  Dipl. 
xxxri,  civii,  cuv.     80  too  Queen  EtheUwitha  of  Murcia;  Ibid,  ooxoviii. 


The  royal 
(aililu. 


'  The  hooaebold  of  Wilfrid  is  described  by  Eddius,  c.  31 :  '  Principe* 
qaoque  laeculares,  viri  nobiles,  fiUos  auos  ad  erudiendum  aibi  dederunt,  ut 
aot  Deo  aerrirent  ai  eligt>rent,  aut  adultos  »i  nuiluiaaent  rcgi  urmat^M 
mnmendaret.'  No  wonder  king  Egfrith  wau  jealoun  of  bit  'innumernm 
■odalium  excrciliim,  regalibus  veatibua  et  antiiii  ornatuui ; '  Ibid.  c.  2.\. 

*  K.  Maorer,  Krit.  Ueberachao,  ii.  400.  The  kuikarlar  are  of  three 
elMMa;  (O  Servant! ;  (il  Gestir,  who  do  the  king's  buaineo  abroad  and 
ni<«l  at  bis  table  only  on  holydaya,  gucata  ;  (3)  Hiredbmeun,  the  ininatea 
of  the  court. 

'  C«d.  Dipl.  clxxix  :  Cenalf  granta  land  to  Soithiin  '  i-o  videlicet  jure  ai 

i[ne  nobis  et  oplimatibua  uostrls  fidelix  niaiuierit  uiiniKter  it  inconvulnua 

•niiena.'     Ibid,  ccccxxxvii:  Edwy  dencribca  Elflicre  aa  'cuidam  couiiti  nnn 

auluni  mlhi   per  omnia  tideli   aiibjectione  obtemperauti ,  veruu  etiaui   iu 

■t  tueuiii  velle  iubjicienti.'     Ibid,  cecdxii : 
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from  which  the  national  offieois  iirt-  jmilially  exchideil,  and  iK-- 
pcndents  of  their  own  whom  they  muy  muke  aviiiluMe  for  the 
Idiig's  service.  The  king  is  not  therefore  left  alone  in  forlorn 
majesty  likt^  the  later  MeroviiijjiMi  luouarchs ;  he  is  his  own 
rauyor  of  the  palace,  the  lender  of  his  own  comitntus,  and  that 
comitatus  supplieti  him  with  strength  Ixith  in  the  coiuicil  and  in 
the  field.  But  the  chief  inijxjrtauce  of  the  j^esiths  lies  in  their 
rc'liitioH  to  the  terriforiul  nobility,  at  its  ori^^in. 

64.  It  has  been   sometimes  held  that  the  only  nobility  of 
blood '    recognised    in  England  before   the   Norman    Conquest 
was  that  of  the  king's  kin  '.     The  statement  may  be  regarded 
as  deficient  in   authority,  and   as   the   result  of  a  too  hasty 
generalisation  from  the  fact  that  only  the  sons  and  biothers  of 
the  kings  bear  the  mune  of  wtheliug.     On  the  other  hiuid  must 
be  allege<l  (he  existence  of  a  noble  (cdhiling)  class  among  the 
continental  Saxons  who  had  uo  kings  at  all :  and  the  impro- 
bability that   the   kindred  nations  should  undertake   so    large 
expeditions  for  conquest  and  colonisation  with  but  one  noble 
family  'i"  each,  or  that  every  noble  family  that  came  to  England 
\   should  succeed  in  olitaiuing  a  kingdom '.     The  common  use  of 
the  word  nobiliu  in  Bt-de  and  Eddius  shows  thjit  the  Etatemcnt 
I  is  far  too  sweeping,  and  the  laws  of  Ethelbert  prove  the  exist- 
\ence  of  a  class  bearing  tin-  uunie  of  eorl  of  which  no  other  inter- 
Tboiiorl  _   J  pretjitioii   can  be   given".     That   these,  rorlas  and   trthel,  were 
the  descendants  of  the  primitive  nobles  of  the  first  settlement, 
who,  on  the  institution  of   royalty,  sank  one  step  in  dignity 
from  the  ancient  state  of  rude  independence  in  which  they  had 

'  On  the  inbjcct  of  nobility  lee  K.  .Maorer,  I'clier  ilu  Wewn  del 
iilteaten  Adela  der  Deutachen  Stamme,  Mttiiohen,  i  S46,  and  Krit.  Uebei^ 
achftu,  iii.  434-440. 

'  Thorfje's  Lappenberg,  ii.  jij,  313.  The  Franks  liad  no  true  aniUent 
nobility,  such  a>  the  re«t  of  the  Gtrman  tribe*  ha»l ;  Wsita,  P.  V.  O.  ii. 
389-291.     See  above,  p.  59. 

•  K.  Maorer,  Krit.  Ueberwhau,  ii.  4J4.  See  Bede,  H.  E.  iii.  14 :  '  nobili- 
bu«  nmal at^iae ignobiliboa,'  trawiateil '  fethelum  and  auetheluin.'  Similar 
ezpreauons  are  cuuntlens.  For  the  'eorl'  see  Ethelbert's  laws,  {{  13. 
14,  7.;,  ic.  Jic. ;  Schuiid,  Gesetze,  pp.  566-568.  The  word  eorl  in  uid 
to  be  the  same  aa  the  Nc>r»e  jarl.  and  another  form  of  ealdor  (?■) ;  whiUt 
the  ceorl  answers  to  tlie  Norse  korl  ;  the  orgininal  nieuiiing  of  tlie  two 
bein);  old  man  and  young  man.  .See  Max  Milller,  Lwtiirt-s  on  Lan^fuage, 
ii.  s8o.  '  K.  Maorer,  W««en  Jea  iUteeteu  AJeln,  ic.  ji.  187, 
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cled  their  own  chiefs  and  ruled  their  own  dependents,  may 
very  n-asonnlily  conjectured :  and  when  the  he|iturchiu  king- 
as  gathtrt'd  in  the  petty  royalties  of  the  earlier  date,  and 
ere  themselves  in  turn  gathered  in  und<T  the  West  Snxoii 
lij)remncy,  the  numbers  of  the  families  which  claimed  blo<  d- 
nobility  must  have  largely  increased,  whilst  the  accuumlation 
of  |»ower  in  the  king's  hand  must  have  at  the  same  time  wideix^ 
'  the  inten'al  between  nobility  and  royally.  Tho  rise  of  royal\ 
'  dignity  and  the  diminishing  importance  of  the  ancient  nobles 
^_jliay  likewise  have  tended  to  restrict  the  title  of  {etheling  to 
^H|be  roj'ul  house.  And  thin  would  certainly  follow  as  soon  as 
^^Bie  nobility  of  blood  began  to  be  merged  in  the  much  more 
^^^mmcrous  nobility  of  oihcial  and  territorial  growth 

name  of  tori  likewise  changed  it  a]iplication  and,  under  the  ■ 
influence  perhaps  of  Danish  association,  was  given  like  that  of 
I  jarl  to  tlje  official  eftldorman.  Henceforth  the  tkeijn  takes  the 
place  of  the  wt/t*/,  and  the  class  of  tluijns  probably  embraces  all  / 
the  remaining  families  of  noble  blood.  The  change  may  have 
been  very  gradual ;  the  tiortA  people's  law  of  the  tenth  or  early 
I  eleventh  century  still  distinguishes  the  eorl  and  eetheling  with 
a  wergild  nearly  double  that  of  the  ealdorman  and  seven  times 
that  of  the  thegn ' :  but  the  north  people's  law  was  penetrated 
with  Danish  influence,  and  the  eorl  probably  represents  the 
1  rather  than  the  caldonuan,  the  great  earl  of  the  fourth 
rt  of  England  as  it  was  divided  by  Canute*.  The  eorl-riht 
which  the  successful  thegn  might  aspire,  and  which  he  per- 
iu.'i]aired  by  the  possession  of  forty  hides,  may  possibly  l>e 
ise  explained  than  by  the  supposition  of  a  class  of  eorls 
distinct  from  ealdormen,  of  wlticli  the  histories  preserve  no 
lividual  names'. 

The  wergild  iif  the  king  is  15.000  thryiiif,iui,  and  his  cynelHtt  the 
me;  tlie  wergild  of  tlic  archbishop  and  ettieling  or  fori  ig  ij.ooo; 
at  uf  the  biiliop  and  eoldonuau,  8000 ;  tliiit  of  the  hold  and  high  reeve, 

i ;  that  ut  the  thegn,  3000 ;  that  uf  the  ceurl,   367  ;  Sahiuid,  OeaetM, 

P-  396.  397- 

Robert.'wni,  Sootland  under  her  Early  Kin^,  ii.  jSi,  refer*  the  ealdur- 
.  and  thegn  to  Saxon  Nnrthumbria.  the  earl  and  hold  U>  the  Scandi- 
Kriaa  Innlii.     Thi»  in  ukwI   jiruhahli:,  but  it  i»  iiunecemary  to  •uppoae 
IIm  document  e&rliur  tliun  the  time  uf  Canute. 
'  8e«  bolow.  |>,  174,  n.  4. 
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fi5.  The  development  of  the  ctimitRtua  into  a  territorial 
nobility  Et'onis  to  bi-  a  )'(?nturc  peculiar  to  Engliyl^  Hiw*"''y- 
Something  of  the  kind  might  huvo  occurred  in  the  other  Ger- 
manic niics  if  tliey  had  not  been  united  and  assimilated  under 
the  Frank  empire, and  worked  out  their  fuudalis-ni  under  the  influ- 
ence of  the  Frank  syrtera.  The  Lombard  gnFind  and  the  Bavarian 
sindmoii  were  originally  the  same  thing  as  tbe  Anglo-Saxon 
geiiitli ' ;  but  they  sank  into  the  general  mass  of  vassalage  aa  it 
grew  u]i  in  the  ninth  and  tenth  centuries.  Frank  vassalage, 
although  it  superseded  and  swamped  the  comitatug,  grew  out 
of  circumstances  entirely  unconnected  with  it'''.  Frank  vas- 
salage was  based  on  the  practice  of  commendation  and  tlie 
Wneficiary  system.  Tbe  beneficiary  system  l}ound  the  receiver 
of  land  tu  the  king  who  gave  it ;  and  the  act  of  commeiidatiou 
placed  the  freeman  himI  his  laud  under  the  protection  of  the 
lord  to  whom  he  adhered  ;  the  result  was  to  bring  all  the  land- 


I 


I 


'  WmU,  D.  V.  G.  ii.  i8j  ;  iv.  Jgo;  Griinm,  R.  A.  p.  318;  G.  L.  von 
Maurcr,  Hofverfassg.  i.  167-170. 

*  \Vailz,  D.  V.  (i.  ii.  261 :  '  It  ia  oaukl  to  derive  the  later  "— ''-g-  from 
the  ancient  coinitatus,  )>nt  there  are  no  grounds  whatever  for  iloing  lo. 
The  fonner,  wherever  we  find  it,  appear*  in  wider  exteiuiun,  in  relation  to 
private  )>ersons  as  well  .lii  to  tlie  king;  iu  relation  to  \\ir-u\  it  gives  no 
honoura  or  rights  iinch  oh  the  metabers  of  the  comitatu*  enjoyed  :  nor  doe* 
it  create  that  ctoee  perxonnl  connexion  in  which  the  coniiteii  .stand  to  their 
lord.'  See  aim  vol.  iv.  310  aq.  The  dependc-nt  might  lie  connected  with 
the  king  (1 )  by  serviue,  (3)  by  comitatus,  {},')  by  conunendation,  ^4)  by  re- 
ception of  land  an  a  benefice.  Frank  feudiiliKm  grew  out  of  the  two  latter, 
the  English  nobility  of  service  from  the  two  first.  It  is  not  contended  that 
either  the  principles  at  wurk  in  Knglieh  nocicty  or  the  results  at  which 
they  arrived  before  Hie  Norman  Conquest  were  very  different  from  the  cor- 
responding influences  and  results  on  the  ountiuuril ;  but  they  hnd  a  distinct 
hiatory  which  wom  ditferent  in  every  stage,  e8|:iC(.'iaUy  in  the  point  that,  aa 
in  BO  many  otiier  thingx,  the  penmiial  relation  in  nuglanil  takes  the  place 
uf  the  territorial,  aa  it  was  in  Franco ;  and  the  feudulism  that  followed 
tbe  Conqueit  was  Frank  and  territorial,  that  which  preceded  it  grew  from 
penonal  and  legal,  not  from  territorial  influences.  On  the  growth  of 
Frank  feudalism,  see  Wnitz,  aa  quoted  above ;  on  the  growth  of  depend- 
ence among  tbe  English,  see  tbe  following  chapter.  Ucre  the  important 
point  is  this,  that,  whereas  the  later  Anglo-Saxon  nobility  grew  out  of 
geaith-ahip  and  thegn-i>liip,  on  the  continent  the  feudal  nobility  grew  out 
of  vassalage,  the  beneficiary  system  and  immunity.  There  are  however 
two  points  in  question,  ( 1 )  the  creation  of  the  Anglo-Saxon  nobility  of  scar- 
vice,  and  ( 1)  the  creation  of  the  general  system  of  dependence  of  which  tlie 
king  was  the  centre  and  head  :  of  these  only  the  first  is  here  noticed.  In 
•  lie  Frank  empire  the  Wneficiiiry  system  is  un('onnecte<l  with  tlio  comitatus. 
Ml  the  English  they  arc  in  the  cloaest  connexion.     See  below,  %  9'. 
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liolder8  (if  ibe  country  gi-adually  into  personal  dependence  on 
the  king.  Each  uf  tlic^e  practicvy  liud  itn  pamllel  iu  England, 
Here,  liowover,  tLe  bestowal  of  the  gift  rather  presupponed 
thiui  created  the  close  relation  between  the  king  aud  the  re- 
ceiver of  the  gilt,  Hiid  in  most  cuisi-s  it  wns  made  to  a  gesith  in 
cunsiderution  of  past  services,  implying  no  new  coiuiexiou.  Tho 
choice  of  a  lord  by  the  landless  man  for  his  surety  and  pro- 
tector, and  even  the  extension  of  the  prnetice  to  the  free  land- 
owner who  re<iuired  ^uch  protection,  was  less  liable  in  England 
than  on  the  continent  to  be  confounded  with  feudal  dej)end- 
rnee,  and  iu  fact  created  no  indii^soluble  relation.  Hence  the 
im{Hirt:iut  difference.  Tho  conutatus  with  its  autrutstious  is  on 
the  continent  absorbed  in  the  lauded  vassalage.  The  comitatus 
of  gesiths  aud  thegus  forms  the  Ixisis  of  a  new  and  only  jiartially 
■Tassulised  nobility. 

But  in  the  pi-oce.ss  the  cliaracter  of  the  gesith  mid  tliegu  i 
hirgely  uioditied.  He  who  had  at  first  been  a  regular  inmate 
of  the  king's  house  begins  to  liave  au  estate  of  land  assigned 
him.  He  may  be  a  noble,  the  son  of  a  landed  noble,  like 
BenciUct  liiscop,  who  received  a  provision  of  hind  from  King 
rith  which  he  renigni'd  when  he  became  a  monk'.  To  tho 
'public  laud  the  sons  of  tho  nobles,  and  the  warriors  who  had 
earned  their  rest,  looked  for  at  least  a  life  estate  ' ;  and  accord- 
ing to  liede  the  pretended  church  endowments,  the  p.seudo- 
mutuuteries,  of  his  (hiy  liad  bo  far  encroached  on  the  available 
stock  as  to  be  a  public  evil.  It  is  unreasonable  to  suppose 
that  the  relation  to  his  lord  diiainished  at  all  the  ])er3onal 
itotus  of  the  gesith  '.     In  the  time  of  Tacitus,  the  noble  Ger- 

'  'Com  MMTt  minuter  Osoin  regis  et  powsuionem  ternui  cuo  grmdui 
Dtem  illo  donsnte  perciperct,  .  .  .  fiutidivit  poaaewionem  cadiic&m 
ladqoircre  potset  ftetemam  ;  deitpexit  niilitiam  cum  corruplibili  duu&tivn 
'  ICfTestrem,  at  yno  Rejfi  militaret,  r<?{^iim  iu  lupenuk  oivitatc  mereretur 
W«rv  peqjetuuui ;'  Bt-dc,  Hint.  Alibatuiu,  c.  1. 

'  Quuil  enini  turpe  esit  dicero,  tot  Kiib  nomine  moniuiteriorimi  Inca  hi  (]ui 
niiiwchicae  vitae  pronua  aunt  expertei  in  luam  ditioneni  iwceperant ...  at 
niuo  denit  locna  alii  filii  nobilium  aut  emeritorum  militam  poueaainuum 
jKMvint ;  idenque  vacsntes  .  .  .  lianc  ob  rem  vel  patriam  aiiatii  pro 
litAre  debuerant  tnuia  mare  abeuntcn  reliquaiit,  vel,'  Ac.  &c. ;  Hede, 
■  U>  Egbert,  0.  7. 
Kemble  reganlH  the  atatiifi  of  tlie  cornea  n«  iiufroe,  '  the  uufree  chattel 
(i(  a  prinve,*  .SaxoUM,  i.  175  i  f^ee  above,  p.  27.  11.  3. 
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man  did  not  blufih  to  be  seeu  amuugitt  the  comites.  BeowoU 
the  um  of  tlie  noble  Ecgtbeow  became  tbe  f^^ith  of  Kitu; 
Hygelac,  and,  when  be  rose  to  lie  n  ihieftjiiu,  had  land*, 
treasures,  and  pesiths  of  his  own '.  Of  gifts  of  bind  to  the 
gesiths  we  have  nbuiidant  iuxtances  in  the  charterx,  aiid,  iu 
alniOBt  every  iuatuuce  iu  which  the  comet  is  uieutioned  by  IWr, 
it  is  as  ]X)sse88or  of  iiu  estate.  Iu  tliis  respect  almost  at  the 
dawn  of  History  thi.>  chaj*actcr  of  the  us^ociatioti  is  varied  :  the 
aucieut  comeg  lived  with  his  lord,  and  was  repaid  for  his  ser- 
vices by  ^'ifts  and  Immjuets  ;  the  English  (/enith,  although  boiiud 
^^  by  outha  to  hiw  lord  still,  lives  on  his  own  domain.     There  are 

^M  b-till   of  course   geeiths   without   land '',  who   may   live  in  the 

palace  ;  but   the  ancient  rule  has  become   the  exception. 
biiili«i(ii.  Closely  connected  with  tbe  genith  is  the  thfjn  ' :   bo  cluwly 

"  that  it  is  .'icarcely  possible  to  see  the  ilitl'erfiirp  pxci-[i|  in  tJif 
uature  of  the  e»ii)lovment.  The  tl^^^t  h«».'iiim  >■■  !■.■  pM^i^aij^y 
the  warrinr  ifrsillt ;  in  tbiw  idea  Alfred  uses  the  word  us  tnin»- 
latiny:  tlit-  v/('7»<  of  Bede  *.  He  is  probably  the  gfgith  who  has 
a  particular  uilitarj'  duty  in  his  maater's  service.     But  he  aim) 

'  Kemlilc,  Suconii,  i.  l68;  Beowalf,  ed.  Tliurpc,  v.  391. 

'  Jni,  §J  45,  JO,  51,  63;  K.  Mnurrr,  Wesen  J,  alt.  Aileln,  tu.  fip.  1^8, 
139.     Maurer  umlenstuuis  tbe  gcoicU  of  Ini'ii  law,  nli  ivA  with 

the  thegn,  aa  the  landleiv  geeith ;   p.   141.     He  kImi  iikt  the 

original  difTerenoe  waa  that  the  gesith  wiu  Ijouiid  only  i -"    ><-«, 

whiUl  the  thega  bad  a  vpecial  ufKce  iu  tbe  court  ovir  ikiid  .1  ill- 

tary  one  ;  the  second  stage  ii  reached  whi>a  the  tbegii  lia«  e|x"  U\ 

the  field;  and  a  third  when  tbe  military  serrioe  is  united  to  the  |i 
nf  live  hides;  |ip.  1O0-163. 

•  Tliegii, '  thegen,  vir  fortis,  miles,  minister  ; '  Kemble.  Saxons,  i  jji, 
whu  however,  at  p.  169,  re^^arda  the  word  aa  meaniug  uriginally  a  tervant. 
Waitz  eompares  the  gesitli  with  tbe  Frank  antrustioii,  and  the  thegn  with 
the  vossufi;  D.  V.  G.,  i.  363.  K.  Maurer  identifies  the  i.'eueaC  with  the 
geiitli  (Wescn  dea  alteften  .\dcla,  &o.  p.  146>,  and  poiiita  out  that  llie 
original  meaning  of  thegn  i«  not  a  servant,  but  a  warlike  utau.  Il«  urigin 
is  not  the  aamo  as  that  of  the  (Jeruiaii  f/iVn^n,  to  serve ;  the  cognate  wnnl 
with  wbiuh  is  theoif,  a  slave.  Hen  too  K.  Maurer,  Kiitische  t'ebenokav^ 
ii.  3*9' 

*  Dede,  H.  E.  iii.  I4  ;  '  Divertitque  ipae  cum  uno  tai : '  .'u'l 
aibi  fideliammo  nomine  Tondheri,  oelandus  in  doino  con  »• 

valil!     •■".■■■■    -M.....    i......,i    libi  amiciiusimum    aiiT '  TO 
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a[)f)ears  ns  n  lundowrier.  TIip  f'orl  who  lias  uctiiiitt'il  fivo  hideg 
ol' Luid.  mid  n  siieciul  iW)pi)i'ilin'Mit  in  the  laiiLr's  Imll^witli  other 
imiii-'ial  rJL'hts.  liecomes  thegii-woi'thv  ;  his  oatli  atid  ^lutec-tiuii 
and  wtTi^ild  iire  those  ol  u  tlu'gii '.  The  thogii  thereforu  is  i»ow 
the  jHj.s-iessor  of  five  hiik's  of  land,  and  as  sucli  bouiid  to  service 
iii  WHr,  not  necessarily  by  his  relation  to  the  king,  Ijutsiniply 
as  ft  landowner.     And  from  this  jjoint,  the  time  of  Athelstan, 

more 


'  Uie  geuith  is  lost  sight  of  excejit  vciy  occ«*ioiittlly  ; 
important  memberB  of  the  elaes  having  become  thegiig  *,  and  the 
lesser  sort  sinking  into  the  rank. of  mere  servants  to  the  kinff, 
Tjtg  rlnKB  nt  tlipgiiH  iiQy  ^jdeng;  on  the  one  hand  the  UAme  is 
given  to  all  who  possess  the  proper  ([uaiitity  of  land  whether  or 
no  they  stand  in  the  old  relation  to  the  king' ;  on  the  other  the 
rentaiua  of  the  older  nobility  place  themselves  in  the  king's 
service.  The  name  of  thegn  covers  the  whole  cl^8_which  alter 
t  f  '  '■■•iuest  appears^  under  tlie  uame^of  knigElvwith  the_s;une 
ii  m  Jn  lanji-aml  nearly  the  j-anieobligations*.     It  also 

carried  so  much  of  nobility  as  is  implied  in  hercditai-y  privilege. 
The  thegn-born  arc  contrasted  with  tlie  ceorl-boru  ;  and  are 
perhaps  much  the  same  as  the  gesithcund.      Such  thegn-liorn 

'  Aa  tilt-  Dsnuh  wiir»  oi>in|>«lle<l  the  kiiii,'  to  call  out  llii?  whole  popu- 
Iktion  to  aruiH  and  not  to  rely  on  hix  own  uouiiUtliiK,  or  oii  \n»  (,'cwith.s 
ami  Vm/*  thegtu,  the  distinetion  of  the  l(iiit;'ii  the^i  from  'ithnr  laml- 
owneni  duuk|>peare<i  (K.  Mkurer,  Krit.  Uebersohau,  ii.  409,  410),  niut  tlic- 
icewth  with  it. 

'  Thia  ID  neir-evident  in  the  cute  of  the  laws.  An  looharters  the  fdlow- 
ing  it  the  general  mncluiion  :  down  to  the  time  of  Kijbert  gmuta  are  mado 
to  couiile*  and  ininistri  in  nearly  equal  numlient ;  Elhtlwulf'n  gT''i>tii  are 
all  to  minialri ;  »o  are  thofle  of  his  siicceatoro  down  to  Kiliiiunl,  who  grant* 
twice  tn  Ilia  coniitea  Ethelxtan  and  Kadrio,  Imlh  of  whom  are  eiiMormi-n ; 
»nd  from  this  time  conien  frequently  ha!)  that  signification  ;  the  tormii 
uiiles  {CoA.  Di))l.  ococxxvi,  mclvi,  mclviii'i,  homo  (ccclj.Txvi,  ccecxii i,  and 
vaxMiUiis  I'uuccxxxi,  nilxxx),  occur  oocaaionally  during  the  tenth  century. 
It  wouhl  ap|>earfrom  thi^  that  the  n»e  of  the  word  uctitkin  Alfred'i  trans- 
lation of  Hede  may  have  Ijeen  an  intentional  orchnism. 

'  Tliih  is  the  great  point  maintained  by  K.  Maurer,  We«eii  d.  alt.  Adclx. 
|>.  Ij8  ;  who  asserts  that  in  the  later  Anglo-Saxons  times,  Ihe  king's  service 
without  tlie  five  hido'^  did  not  confer  the  rank  of  thegn,  whilst  tho  five 
liido!  without  the  king's  special  service  did.  The  whole  view  ia  onmbated 
by  Schinid,  (^ej<etzo,  pp.  664-668.  Seo  Gneist,  .Self-govcmuuTit,  i.  I.i,  16, 
i;.     Set)  also  Lodge,  Euays,  &c.  pp.  116-118. 

*  ."Select  Charters,  p.  87  j  above,  p.  172.     The  word  eniht  occurs  in  the 

<  asionally,  e.  g.  Cod.  Dipl.  dlvii,  dcxii,  dclxxxv,  dcxeiv,  mcceii, 

ipparenily  in  the  sense  of  minister  or  thegn  to  a  noble  person. 

.S11  .^..iiiiil,  (zebctie,  p.  s+8.  • 
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iiiul  ftcsithcuiid  men  may  themselves  be  oaikni  thogns  even 
whei-e  they  hold  no  land,  hut  they  do  not  acquire  the  privilege 
of  their  blood  luitil  they  have  i-eached  the  third  generation  from 
th»  founder  of  the  family  dignity'. 

I'lidrr  the  name  uf  thegn  are  included  however  various 
grades  of  dignity'.  The  clas-s  <.A  king's  thegna  ia  distinguished 
from  that  of  the  medial  thcii~iincl  trom  a  regiduum  that  fiilla 
ill  rank  Iffl""^  ^t"*  l"»*'"  .  I'ln;  henol  of  an  earl  by  the  law  of 
Canute  is  eight  horses,  four  saddled  and  four  unsaddled,  eight 
lances,  four  couts  of  mail  and  four  Bwords,  and  two  hundred 
niaacuses  ;  thixt  of  thi!  king's  thegn  is  half  as  much  armnur  and 
fifty  mancuses ;  that  of  the  medial  thegn  a  single  horse  with 
equipment  mul  two  pounds;  that  of  the  simple  thegn,  who  has 
soken,  four  pounds.  The  heriot  then  of  the  king's  thegn  comes 
midway  between  that  of  lui  eorl  and  that  of  the  medial  thegn. 
His  estate  of  land  would  seem  then  to  fall  between  the  forty 
hides  of  the  one  and  the  live  hides  of  the  other '.    Over  a  king's 


'  Thrre  are  (loubtB  about  the  reading  of  the  pawage  on  which  this 
dcpemln,  WerjjiUK  (J  9-1  J.  Hee  K.  Maurer,  Weaen  d.  alt.  AdeU,  Sec. 
IM'.  1,19)  14°;  '^''"  understauda  that  although  every  poases^iur  of  five  bidea 
was  a  the(fn,  il  waa  only  in  three  generutiuaa  that  he  became  genilbcund  or 
L-niiobleil  in  blood;  if  a  ceorl  wai  a  gesitli  or  military  follower  without  the 
five  hidcK,  lie  was  not  a  thegn  and  could  have  only  a  ceorl'*  wergild. 

'Of  the  official  thtgnii  of  the  king's  household,  the  hors-thfgn,  disL-thetii 
and  the  reat,  it  ia  nut  neoeaaary  to  apeak  here  ;  they  are  officers,  not  claaaet 
or  ranka  of  aoeiety. 

'  Canute,  Sec.  \  71.  Maurer  (p.  171)  refers  this  graduation  merely  to 
the  extent  of  the  poascaaiona  held  by  eachcl.'iB.i;  citing  I>omcailay,  Nuttint^- 
haniaiiire,  p.  380 ;  Vorkihire,  p.  198  ;  where  the  thc^  who  haa  luore  than 
six  manora  paya  a  relief  of  eight  |Kiuuila  to  the  king ;  he  who  has  aix  or  leta 
paya  three  marke  to  the  aberifT.  The  ouatom  of  Bcrkahire  wai  diSferent ; 
there  the  whole  nrinour  was  given  to  the  king,  with  one  horne  6a<ldled  and 
another  iinaaddlcd.  Gneiet  (.Sclf-Roverniaent.i.  I7)oonnccta  the  extenaion 
uf  the  heriot  to  alodial  owiiera  with  the  aaiuiaition  uf  the  {toaition  of  thegn 
by  every  owner  of  five  hides. 

*  The  atatcnieut  that  fi.rty  hide*  conveyed  the  rank  or  atatua  of  an  eorl  ia 
a  matter  of  inference,  from  two  or  three  aomewbat  precarioua  data.  1 1  The 
atatement  of  the  '  Ranka'  that  a  tliej^  might  thrive  to  eorlriht ;  a  alatement 
which  in  the  ancient  lAtin  translation  appoara  ai* '  ai  tainua  provehebatur 
nd  couaulatuni,'  which  means  aimply  the  attaining  of  the  office  of  eahlonnan. 
The  analogy  of  the  other  paaaagea  of  the  Kanka  favours  the  fonuer  and 
simpler  explanation.  (2)  In  the  Liber  Elienai^  {eA.  Gale,  513),  lib.  ii.  c.  40, 
a  compilation  of  the  twelfth  century,  oecura  a  atory  of  Gudmund, brother  of 
Abbot  Wulfric,  who  lived  in  the  days  of  Edgar.  Gudmund  wa«  engaged  to 
\iarry  the  daughter  of  a  powerful  man ;    '  4cd  quoniam  ille  quadraginta 
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ihtgn  none  but  the  king  himself  could  exercise  jurisdiction ', 
whilst  there  were  thegns  who  were  in  actual  dependence  on 
othei'8  bearing  the  same  title ' :  and  Canute  in  one  of  his 
cliai-tera  addresses  his  thegns  as  'twelfliyndo  and  twyhyude,' 
as  if  some  at  lea«t  of  the  order  were  in  wergild  indistinguish- 
able from  the  ccorls '.  Some  thcgus  hud  j^k**!!  Or  jurisdictiini 
over  their  own  lands,  and  others  not  *.  We  may  well  believe  that 
the  combinations  and  permutations  of  nobility  by  blood,  office, 
and  service  would  create  cfinsiderabli;  differences  among  men 
rearing  the  common  title.     The  alodial  eorl  who  for  security  Diiroreni 

[bas  commended  himself  to  the  king  and  bears  an  honorary  office  thn^. 
at  court,  the  otliriid  eaJdornian  who  owes  his  place  to  royal 
favour  earned  in  thi-  humbler  status  of  a  dependent,  the-  mere 
courtier  who  occupies  the  place  of  the  ancient  gesith,  the  ceorl 
who  has  thriven  to  thegn-right,  the  landowner  of  live  hides  or 
more,  and  the  smaller  liindowner  who  has  his  own  place  in  thu 
shiremoot,  all  stand  on  different  steps  of  dignity.  The  very 
name,  like  that  of  the  ge?ith,  has  different  senses  in  differonl 
agfS  and  kingdoms ;  but^the  original  idea  df  ntilitury  service 
rang  tfapiuj^ti  all  the  meanings  of  thcgn,  asthatof  personal 
aayw^'fttifTi  !«  tr^ieeable  in  all  the  iiiiplicutions  of  £esiHi.     The 

'king's  tbegn  was  both  the  landowner  and  the  niilitai'y  gesith. 
In  the  latter  character  he  was  bound  by  a  very  stringent  oath 

Iiidkmm  temc  dominitim miniino  obtineret,  licet  nobilis  eeset.  Inter  procerc.i 

tunc  nunierari  uon  potuit,  ilium  pueLla  repudUvit.'     In  annlher  paHa^  of 

the  mme  book  ^lib.  i.  c.  J.  |>.  466)  fcrty  hiilea  lu'e  uientiuned  as  the  patri- 

IDonium  of  an  ealdormaii.     (3)  The  lieriot  of  the  em  I  wa«  eight  tiin«s  that 

of  the  tht^ii ;  the  wergild  of  the  eorl  i  j,ooo  thrynmoj,  tlmt  nf  the  thegn 

jooo;  Schmid.  p.  397.     I  confess  that  I  see  no  other  explanation  of  the 

'  paaaage  and  of  the  nmilar  one  in  the  liankx,  than  that  the  |>uiM«8idon  offorty 

•  bidev  entitled  a  man  to  the  wergild  and  credil)i]ity  of  an  earl;  it  could 

Hatr«Iv  confer  a  clniui  on  the  e:iIdorman->hip  iu  itf  character  of  majpntracy, 

' '  '       . '     lie  pa^^Oj^'C  in  Hint.  Elicns.  i.  5  might  lead  to  such  a  cunclusion  ; 

ICusays.  [i.  1 69.     But  there  limy  hare  been  a  rule,  such  as  that 

>:  •. .   .^ 1  II  (Dalnr.e,  i.  l(>},  that  no  one  should  be  an  ealdnnuitn  who  did 

tiothojil  forty  hideBoflandin  ihe  territory  h'l  wiis  tornle;  or  the  forty  hidcj 
uiay  hnve  Iwen  the  appanage  or  offirinl  e-statc  of  the  earl. 
'  Etbclred,  iii.  {  1 1 . 
'  IUuk<,  {  ^. 

'  Cod.  l)ipl.  iKx-xxxi.     K.  Maurer  dnubla  the  jiertinency  of  this  paaaage. 
.Such  persfins  were  probably  the  scirthegni  to  a  lar^'e  extent,  simply  land- 
owners,  such  a*  the   numerous  taini  of  the   Western   shires,   noticed  in 
Uomesda^-book.     See  Schmid,  Gesetze,  p.  667. 
C'anul<L  ii.  {  71.  3, 
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of  fidelity;  nnd  he  received  from  hii-  iord  the  equi]>iiic;il  wliicli 
was  returned  as  ii  heriot  on  his  deatli.  He  was  »  meniLier  of  bis 
personal  council,  and  as  such  attested  tho  acta  of  the  witena- 
gemot.  Sometime!*  the  iissent  and  counsel  of  the  comites  is 
expressed  in  ii  cliarter ',  and  occasionally  a  comes  attests  a 
gi-ant,  bat  more  frequently  the  king'«  rrtainers  style  themselves 
niinistn  or  tlicjtns,  and  when  the  term  cotnrg  iiltiiiintuly  I'nierf^es, 
it  is  as  the  triinHlatitm  of  eorl  or  ealdoriuun,  in  the  century 
immediately  preceding  the  Conquest'''. 

When  the  more  ancient  hlnoJ  nohiliiy  which  hiul  existed  in 
till'  time  i>f  Kthflliert  of  Kent,  iind  survived  as  late  as  tlmt  of 
Alfred,  had  finally  uiergeil  in  the  nobility  of  service,  when  the 
corl  and  icthel  were  lost  in  the  tlie^n,  it  is  no  wonder  that  tht 
title  of  letheliii^'  was  restricted  tu  the  kinf«'3  kin.  Then  too  the 
position  of  the  ceorl  seems  to  have  sunk,  ntthough  not  so  low  as 
it  iKkI  after  the  Conquest :  the  mere  iiossession  of  land,  however 
free,  was  no  longer  the  sole  qualiticatiou  for  political  jiower. 

J  66.  Whilst  the  title  of  thegn  speaks  distinctly  of  the  origin 
of  the   rank   in    military  service,    that    of  ealdorman   evinces 

I  equally  clearly  jts^jamiiexion  with  military  command  and 
execuirve~goveriiment ;  for  although  it  is  sometimes  loosely  or 
generically  ap])lied  as  an  equivalent  to  lonl,  senior,  oi^iioblc,  it 
is,  when  given  to  a  particular  person,  or  appearing  in  a  public 
document,  always  referable  tn  the  chief  magistrate  of  a  shire  or 
chister  of  shires.  It  thus  answers  to  the  comet  or  ;jraf  of  the 
continent,  and  by  Asser  luid  the  other  historians  wlio  have  used 
his  work,  the  word  eomeii  is  employed  as  its  Latin  etjuivalent. 
Alfred,  however,  uses  raldonnnn  to  translate  the  jrrineept  of 
Ptede,  Tlic  use  of  ilii.v_  for  eahlot-nwin  is  not  i-are  in  the  Latin 
chronicles,  and  the  term  is  occasionally  found  in  charters  as 
early  as  the  eighth  century  interchangeably  with  jmnccpg'. 
Whether  in  such  cases  the  dux  should  lie  understood  to  have 
the  military  command  of  the  shire,  whilst  the  ealdorman 
jKiBsessed  the  civil,  and  the  gerefa  was  simply  the  guardian  of 

'  But  uiily  ill  Auipicioui  doeument*,  nicli  uii  the  ^r»ut  of  Ktlielwulf; 
(%id.  liipl.  ml. 

'  See  nboTc,  p.  I J  J,  n.  3.  '  Cod.  I>ipl.  livii,  Ac 
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t)ie  king's  interest;  whellirr  the  dux  luletl  over  ii  wider 
territory  tlian  the  simple  eiildormau  ;  or  whether  the  terms  are 
not  really  equivalents,  con  only  l>e  coujecturally  decided. 

Tlie  hiistory  of  the  ealdormonahi])  is  thus  in  close  connexion 
with  that  of  the  thire '.     The  smaller  principalities  of  Mercia,  re- 

I  lJiTnTnj<,  under  {Tie~fule  of  Peuda  and  his  sons,  Foniewhat  of  their 
earlier  individuality,  have  tiieir  ealdormeu  in  the  desceudautii  of 
their  royal  house.  Oshere,  Ogric,  and  their  race'  rule  the 
Hwiccii  for  a  century  and  a  hiilf  aR  heretiitiiiy  lords  ;  the  ealdor^ 
man  of  the  Oyrwas  is  in  the  seventh  century  sufficit-ntly  noble 
to  nuurry  the  daughter  of  the  king  of  East  Auglia' :  and  the 

iculdormuu  of  the  Gaini  in  the  ninth  took  a  wife  of  the  royul 
louse  of  Mercia,  and  gave  hia  daughter  as  wife  to  Kiiifj  Alfred*. 
In  the  caaes  in  which  such  an  origin  is  clear,  the  rehition  of  the 

.  ealdorman  to  the  king  has  probaMy  been  created  by  coninienda- 
tiou  rather  than  by  conquest;  and  consequently  the  hercditury 
deaceut   of   the   office  is  only  occaBioually  infe»fere<l  with  by 

Lioynl  nomination,  as  was  the  rule  iu  Saxon  Northumhria ". 

Ait  tlie  lieptarchic  kiiigdums  successively  ciime  under  Wtrtt 
Snzon  domination,  their  ruling  houses  being  extinct,  ealdormen 
were  placed  over  them.  The  Meivian  kingdom,  or  so  much  of 
It  aa  was  not  in  Danish  liunds,  was  administered  by  the  son-in- 
law  of  Alfred  as  ealdomian,  and  an  attempt  was  made  to  render 
the  dignity  heix-ditary  in  the  person  of  his  daughter".  Each  of 
tlie  West  Saxon  fhiies  already  had  its  ealdorman  ' ;  and  as  soon 
•a  the  subjugation  of  the  Danes  made  it  possible  to  introduce  a 
nuifonn  ehire-adiniuistration,  the  same  organisation  was  adopted 

'    Al«>TU,   ().    I  25. 

*  Sea  the  chnrUira  in  the  Cod.  Dipt.  Ir,  Ixxxiii,  oii,  oxvii,  cxxv.  Of.  Pul- 
grave,  Commonwealth,  p.  cclxxxviii. 

>  Becle.  H.  E.  iv.  19. 

'  AiKer,M.  H.  B.  p.  475.     U«r  mother  was  of  the  mraMionse  of  Meroi.t. 

'  He«  Uic  nacceiuion  in  Hovedvn,  i.  •,7  mi. 

•  Flor.  Wig.  A.D.  930. 

'  Kt)M>lwulf  ia  ealdonnaii  of  Ijerka  in  a.d  860,  Ao.-ier,  M.  H.  B.  p.  47,5 ; 
Allielbelin  of  Wilts  in  A.Ij.  887,  ibiH.  |i.  491  ;  Eanwnlf  of  .Somerset,  A.D. 
IMi".  Kthelw.  M.  H.  B.  p.  513  ;  Onric  of  H:int«  in  A.D.  HfK),  An-er,  p.  473  ; 
Oil.l.->  of  Devon,  A  n.  S7S,  Klinlw.  p,  ^\f,\  IVolmuml  of  Kwit  in  A.li.  S<j7, 
Chnoi.  .SiLX. ;  Hudft  of  Kiirrey  iu  A. 11.  85 3,  Auer,  p.  470 ;  Osrio  i«  eaMnr- 
iii»ii  »f  Uurwt  in  A.D.  845,  Chron.  Sue.  iiee  Fnlgrave,  Commonwenlth, 
A|i{»-iiiltx. 
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throughout  the   kiiiprloni,     But    either   the   arrungrment  wti 
curried  into  effect  by  the  collection  of  several  shires  uujtr  one 
ealdonnan,  or  a  superior  ealdoiiuanehip  was  establi:<he<l  oxtx 
a    iiuniber   of  eubordtuiito    ouea ' :  for  iu  the   time   of   Edgar 
aud  earlier,  these  great  jurisdictions  existed,  as  we  have  wa 
already',  and  led  the  way  for  the  summary  division  of  tiw 
country  by  Canute  into  four  earldoms,  which  continneti  with 
some  slight  variations  until  the  Norman  C'ouquest.     The  titUirf 
earl  hod  begun  to  supplant  that  of  ealdormau  iti  the  rei^of 
Ethelred  :  and  tlie  Danish  .jarl,  from  whom  its  use  in  this  ?eiBe 
was  borrowed,  seems  to  have  been    more   certainly  connected 
by  the  tie  of  comitatus  with  his  king  than  the  Anglo-Saxoo 
ealdonnan  need  be  snpjjosed  to  have   been  '.     Hence    in   the 
laws  of  Cuimte   thi.'    lieiiot  of  the  earl  appears   hide   by  «ile 
witii  that  of  the   (hegn,  uid    he   himself  is   included    in    tha 
servitial  nobility.     The  original  idea  of  the  caldormaiiship  i«. 
however,  magistracy  or  jurisdiction,  as  implied  iu  the  attribute 
of  age,  and  is  not  necessarily  connected  with   either  nobility 
of  blood  or  with  that  of  service,  nr  even  with  the  [io»ite8«(ion  uf 
a  separate  estate  of  land  greater  than   that  of   the   urdinanr 
freeman. 

67.  Although  the  various  origins  of  the  various  ranks  of 
dignity  are  thus  involved,  the  distinction  between  man  and  man 
was  sharply  drawn  for  all  the  most  important  parpoaes  of  jadh> 
cttture  by  the  institution  of  the  wergild.  Every  man's  life  had 
its  value,  and  according  to  that  valuation  the  value  of  his  oath 
In  the  courts  of  justice  varied,  and  offences  against  his  protection 
and  person  were  atoned  for.  The  oath  of  the  Iwelfhytiil  man 
was  worth  six  times  ihiit  of  thctwyhynd  man,  and  twice  that  of 

'  1  cannot  find  tliat,  after  tlie  consolidation  of  tbe  kin^jdnm,  thtr  Mrrrian 
•h!r««  ever  liad  their  own  i.-Hliliinnon  like  tho  \Ve«t  -Saxon,  •  !.ey, 

the  ealdonnan  of  which  distriut  was  killed  iit  Auiandiin.  T  ..ler 

the  t'TCal  ealdunnen  of  Merci*  ;  yet  Otia  hod  governed  l>v  oi.uirmnn, 
and  muicthrni.'  muHt  lie  iillowod  fur  the  ncnntinnt  of  reconU.'  Se«  aliuv», 
|>.  Ijj,  note  5. 

'  Above,  p.  131  ;  Rolx-rtBuu,  KsKoyii,  pp.  177-189.  The  title  of  ;m/rK<««. 
which  appears  from  itiuc  to  time  in  Anglo-Saxon  r«u>rv!s  froin  the  eigbtli 
century  to  the  eloveiilh,  ix  rcfened  liy  Uuliertmn  tu  the  tenlor  ealdomuui 
firihe  kinc;'ii  kin  ;  »i:ciirding  t"  Holnn  it  if  iw|uivK]ent  to  i/«.r. 

'  K.  Maurcr,  Wo«en  d.  alt.Adel*,  p.  iSo. 
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he  gixhynd  mfln.     Ench  of  the  CJeniianic  races   hnd  its  own  Wbtrim.. 

tariff  of  wergilds,  varj-iiig  according  to  the  circumstanceB  of  the 

^H^se ' ;  OB  the  freemen  wore  mingled  more  or  less  ^v-ith  liptic  ur 

^^iative  races,  or  affected  by  the  influences  of  royalty  and  nobility''. 

The  most  siguificimt  feature  of  the  Frank  tariff  was  the  three- 

^Bbld  wergild  assigned  to  all  pci-sons  who  were  employed  in  the 

^^■ing'H  service.     In  most  of  the  English  kingduuis  the  basis  of 

^^bie  calcuiatiou  was  the  wergild  of  two  hundred  shillings,  which 

^HparkedUieceorl^twyhj'"'!  "•"  s'mide  (ree  man.     The  thegn  was 

^^forth    twelve    hundred    slullings.     The    Briton   or   wealh   «'as 

worth  half  as  much  as  the  Saxon  or  Angle :   if  he  possessed  five 

hides  he  was  sixhwid.  if  he  po8.se88ed  but  one  lie  wiiB  wortii  a 

hundred  shillings  '.     The  higher  ranks,  the  king,  archbishop, 

bishop,  ealdormau,  and  earl,  were  estimated  in  multiples  of  the 

ennie  .'■ort:   the  king's  high  reeve  was  worth  twice  the  (hegii, 

^^lie  bishop  and  ealdorman  four  times,  the  king  and  archbtbhup 

^^■bc  times;  but  tlie  rules  are  neither  general  nor  constant. 

But  although  English  societj-  was  divided  by  sharp  lines  and 

^^road  intervals,  it  was  not  a  system  of  caste  either  in  the  stricter 

^Hr  iu  the  looser  sense.     It  hiuLiuuch  c}a.sticity  lu  practice,  and 

■;  the  Ixiundaries  Itetwe^ji  the   ranks   wcie   pussnlile.     The   ceorl  r»nk. 

who  had  thriven  so  well  as  to  have  live  hides  of  laud  rose  to  the 

rank  of  a  thegn  ;  his  wergild  became  twelve  hundred  shillings  ; 

lie  value  of  his  oath  and  the  jienalty  of  trespass  against  him  in- 

eftsed  in  projwrtion ;  his  descendants  iu  the  third  generation 


Fisaibllity 
uf  rUug  in 


'  See  iheni  collecte<l  by  Robertson,  Scotland  under  her  Early  Kingx,  ii. 

75-308- 

'  (Ju  this  oabject,  which  ia  !n  iUelf  of  {pvat  iuiporUuice,  bnl  cannot  b« 

borked  out  here^  »<.•«  K.  Maurcr,  Wesen  des  altesWu  Ailcb,  pp.  130-131, 

Ijere  the  different  imnges  of  Kent,  Wessex,  nnd  Mercin  are  cuiii|>are<l. 

'  Tbe  trixhynd-iiian  ia  a  dini..<ulty,     K.  Maurer  Imlda  tlie  twyliyiid-iimn 

I  be  the  bindlesB  ccorl,  tlie  freeman  on  nnotber^a  land;  and  tlierefore  tlu< 

thynd-uuiu  uouM  l>e  tbe  ceorl  who  liod  laml  of  hla  own,  but  leBH  than 

Ive  hidce,  which  wu  the  qijalificttion  of  tlio  twelfhyud-innn  ;    p.    134. 

nbertoun,  Sootlaiid,  ic.  ii.   jSo,  297,  thought  that  the  llrilisli  uiNuer  of 

re  hides  (Ini,  §  34)  vma  the  only  aixhynd-nian,  and,  bh  KUch  giroprietori) 

ne  extinct  or  mcrycd  early  in  the  tnuiu  of  the  people,  tho  rarity  of 

he  term   may  be  tbuii  accounted   for;   but  in  bi<  Kasays  (p.   jflviii)   he 

I'ludc-i  tho  Northunibriau  dreiij;,  and  alan  the  biniUc^a  guMitheund-uiau 

Wea(4«x.      If  we  auppohe    however  that   the  Frank    Bvstcni    liod    any 

|ialog)i.-s  in  England,  the  tixhyu<l-ni«n  might  be  the  ceorl  in  the  kiug'< 

vice. 
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became  gpfitiicund.  Nor  wiiB  the  charart<'r  of  tlie  Ihrivinjr 
defined  :  it  might,  to  fur  aa  the  terms  uf  the  ciutom  weut,  tj« 
either  purchase,  or  inherittuice,  or  the  tenure  uf  importuut  office, 
or  the  receipt  of  royiil  Iwunty.  The  siiccessifiil  merchant  might 
also  thrive  to  thegn-right.  The  the^n  himself  .mi|.>]il  lim'  ti  tlir 
niuk,  the  estimation,  and  status  of  an  eorl. 
totriwu.)  "f  (18.  With  such  nil  iiitriente  system  was  royalty  siirii.uiiiieil ; 
li  systeui  I'tiidei'cd  tho  more  intricate  hy  iK)verty  of  uonicnci*- 
ttire,  variety  of  provincial  custom,  and  multiplicity  of  nwki, 
teiiureg,  and  offices.  Most  of  these  ihiinu'teiistio!,  bchmt,'  Imth 
to  (he  lu'iitnrchic  iind  to  the  aggregated  kingdom.  I'ndrr  fhi; 
former  tiy«tem  the  organisation  ends  here ;  for  no  hight^r 
inaclunerj-  either  of  race  or  territorial  uatioutility  can  l)e  thowu 
to  have  existed  until  the  hegemony  of  the  West  Saxon  kings 
began  the  work  of  consolidation.  At  several  periods  the  moat 
jHjwerful  monarch  of  the  seven  did,  as  we  have  seen,  exercise  a 
supremacy  more  than  hunoiary,  although  not  strictly  of  tlu: 
nature  of  government.  Bcdc  mentions  feven  king*  who  had  a 
primacy  (iiuperium  or  ducittu!<) — Ella  of  Sussex,  Ceawlin  uf 
Wessex,  Ethelbert  of  Kent,  Iledwald  of  East  Auglia,  Edwin, 
0.swald,  and  Oswy,  of  Northumbria.  One  of  these,  Oswald,  Ib 
called  by  AdanuisuL,  who  wrote  before  Rede,  '  totiiis  HritnniuNK 
iniperator  ordinatus  a  Deo,'  The  Anglo-Saxon  Chronicle,  A.  P. 
827,  gives  to  these 'seven  the  title  of  Bretwalda':  and  makei 

'  See  Bede,  H.  E.  ii.  5  ;  Chr.S.  a.d.  827.     On  the  Bretwaia*  we  Hkllun, 
M.  A.  ii.  270,  351,  uid  ArcliMoIogia,  xxxii.  145  ;  Kemtilc,  ^1  -    :j; 

Kreeiiiiui,  Nonri.  C'onq.  i.  542-556.     The  wonl  occurs  in  a  Im  lUw 

of  Alhelstan,  Cod.  Dip!,  mci,  n  Bryt^awalda,  tmiwlntitig  .i.  ^.-.^  re» 
«t  rector  Uitiua  hujiis  BritHnnwe  inxuL-kt'.'  Kemblc,  bnw«v«r,  derived  it 
fniin  the  Anglo-Smon  breot»ii,  to  '  distribute,'  knJ  explaiuwl  it  '  widely 
mling.'  Hapiii,  who  neems  to  h»vo  t>een  the  fir«t  hintotMn  who  ikttti;b<-J 
much  iiujwirtAnce  to  it,  regarded  it  as  denutin);  Iho  hfad^hip  of  a  1>■^\rni 
union  I'f  kings;  .Sharon  Turner  hIko  mention*  it:   I.^  r  sa 

tn  assuiiio  that  it  was  a  regular  title  Imrnc  by  «cvt'  <»- 

Hiim,  anil  arrange*  llie  early  hist'iry  under  thcni  n  '  rct- 

wa1d»  II,  kv.     I'ftlgrave  went  on  to  connect  it  wilh  i;  -  nf 

the  kingi!,  a«  i<harer<  in  tli«  rcniainx  of  the  Roiuan  (  ■■'  .^il 

\iw.  Brt'twaldos  In  Iw  the tucoeexini  of  the  Firilial'  iiia 

and  t'iir!iii«iu».     Mr.  FVeeman  of  roiir!i'  Ihrrnw  rj- 

gr»ve'»  theory,  but  re)j«r<l»  tin-  '  lial 

hegcoumy,  Uiongh  in  no  way    :  ion. 

The  aujiremaey  of  Kgtiert  wao  iickiu,«  Uiiye,!   ii^   .til   ih,,   lJiii;|i»li  ptmeai 
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Egbert  nf  Wessex  the  eighth.  On  this  cvidcuce  tht-  theory  of  ii  wiminvu 
foraml  hegemony  or  Bietwaldafhip  hat  lieeii  miiiiituiiied  liy  wiiR-ir 
historinus ;  liut  the  ileuoiiiiiiutiun  is  not  uouteniponiueuus  cr  of 
common  use.  It  is  most  piobiiblc  that  the  superiority  wiia  one 
of  j)ower  and  influence  only ;  Imt  it  mny  hiive  lieen  recognised 
by  occasiounl  acts  of  commendiitiou  by  which  the  weuker  sove- 
reign placed  himself  under  the  protection  of  the  Htronger, 
entering  on  lui  ulliiuice  for  defence  und  oB'ence  in  whirh  the 
determiniitiou  of  the  defence  and  offence  Ijelongtd.  to  the 
superior.  The  commendation  wns  ratified  by  oath  anil  was  oni* 
of  the  chief  steps  towards  organised  feudalism.  In  itself  how- 
ever it  was  not  feudal  any  more  thiin  the  comitatus  :  the  origin 
of  the  tie  in  both  these  cashes  being  personal  luid  not  territorial, 
whilst  iu  the  feudal  system  the  origin  of  the  obligation  is  in  the 
hind,  and  not  in  the  j)ersoiis  connected  by  it.  Such  a  theorj', 
however,  will  not  account  for  all  cases  in  which  the  title  t>f 
ISretwalda  is  given :  some  may  have  been  due  to  conquest  and 
oicupution  of  short  duration,  such  us  the  alternate  .su[»criority 
of  Mercia  and  Northumbria  in  the  seventh  century  :  some  to  the 
mere  threat  of  war,  or  to  the  flattery  of  courtiers,  or  to  the  re- 
nown of  the  great  king  whose  very  name,  as  iu  Tacitus's  time, 
s«ttled  the  fate  of  battles. 

During  this  period  .Jjie.jmity  of  the  church  was  the  only  EMieiiwti 
Working  unity,  the  law  of  religion  the  oidy  umvertany  recog 
nised  common  juri»])rudence.  Tlio  archbishop  of  t'anterbury 
stood  constantly,  as  the  Bretwalda  never  stood,  at  the  head  of 
an  o^gani^ed  and  symmetrical  system,  all  the  otKceis  of  which 
were  bound  by  their  profession  of  obedience  to  him.  The  arch- 
bishop of  York  governed  Northumbria  with  a  much  fiimer  and 
more  permanent  hold  than  the  kings,  and  in  secular  as  well  a.s 
crcli'siastical  matters  occupied  a  position  stronger  and  safer. 
The  bishops  of  the  several  kingdoms  could  meet  for  common 

in  IVitain,  unil  hiii  aucoesaon  took  titles  ofinipcrator,  bnsileui,  &c.,  which 
rxprtaa  the  oaiiic  iupremacy,  uid,  although  in  iheni^elvea  quaint  ainl 
.-•'iMit.ii:   iiuit»ti(>ni  of  foreif^  usage,  imply  a  iliaciuct  aaitertiou   uf  the 

'  i  I'-udence  of  the  Euglioh  crown  of  all  earthly  superiority.  The  Ap- 
;  ■ ;'  ^\  li.  to  Mr.  FreemanV  firxt  voluine  contuiim  all  the  information  on 

i  .  utiject,  wluch  in  only  very  iuiidtnUUly  uouuecteU  with  uoUBtitiilioual 
Luiorr. 
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council  and  issue  ennons  that  Were  of  equiil  vnlidity  all  over 
the  land.  Aud  this  i'uct  was  recognised  by  Offa  uud  Eghert, 
the  two  kings  who  made  the  greatest  strides  towards  a  union  of 
the  kingdoms.  Kut  the  origin,  growth,  and  vnnHtitutioiml 
devetupnient  of  the  Englii'h  church  reijuirus  .wjiurate  and  iude- 
|ienc]ent  treatment. 
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the  circumstauces  that  till  the  five  ceuluries  of  its  history,  it 
vraa  capable  of  dcvelopuieut  aud  liable  to  much  internal  mo<liii- 
catiun,  according  to  the  viiriiitious  of  the  balance  of  its  purtM 
nnd  the  character  of  its  reguliitive  or  motive  force.  The  exact 
chronological  sequence  of  those  variations  it  is  ditticuit  to  ileter- 
inine,  but  as  to  the  fact  of  the  development  theru  can  be  no 
question.  A  comparison  of  the  state  of  affairs  rej>resented  in 
Doniesday  book  with  the  picture  that  cai»  be  drawn  fi-om  Bede 
sufficiently  proves  it.  The  oges  lind  been  ages  of  struggle  and 
of  growtli,  although  the  struggle  was  ofteji  I'mitless  and  the 
growth  endi-d  in  wcariueRS  and  vexation.  But  the  transition  is 
more  distinctly  apparent  if  we  look  back  further  than  Bede,  and 
rely  on  the  analogies  of  the  other  Germanic  nationalities  in 
druwiug  our  initial  outline.  And  this  we  are  justified  in  doing 
by  the  completeness  and  homogeneousnefs  of  the  constitution 
wlieu  it  first  appears  to  us,  and  by  the  general  character  of  the 
early  Uws.     But  the  subject  is  not  witliuat  its  difficulties:  the 
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first  1111(1  last  lenns  of  llie  devi'lopment  are  as  reinolo  from  wcli 
other  iu  cliiu-ucter  as  iii  tlntc.  Tlicru  ib  »  very  great  ilitterMic* 
between  the  extreme  and  cnnfiisiug  miunteuegs  uf  DoiuexdAy  aud 
the  Miniplicity  and  elasliiity  of  (lie  idcjil  Gemiiin  .>y*trni  of  the 
sixth  century:  whilst  on  i\w  other  hiind  the  8caiitiiii<88  of  our 
kuowledgc  of  the  latter  \a  coui|H'U.sated  by  its  clearuess,  mnA  the 
ubundiint  iiifornmtion  of  thi-  foimer  is  deprived  of  iimch  of  iti 
vulue  by  the  uncertainty  of  its  tcniiiuology.  For  it  is  un- 
questionable that  great  part  of  the  Auglo-Siixou  custonmiT 
law,  of  which  r)unii'sdny  is  the  ti'eftsury,  was  tiiiliitelligiblc  tothe 
Nurumn  Liwyers  of  the  next  century,  ou  whoue  interpretation  ui 
it  Uie  legal  historian  is  wout  to  rely.  The  process  of  cluuuff 
too  was  very  gi-adual :  it  is  not  inarketl  by  distinct  steps  of 
legal  enactment;  the  cliaHers  alfurd  only  iiicideiitul  illubtrntiont, 
and  the  historiiius  were,  for  the  most  part,  too  fur  removed  in 
time  from  the  events  lliey  desciil>ed  to  have  a  distinct  idcA  of 
it,  even  if  it  had  lieeu  possible  for  the  aunalist  to  realise  the 
working  uf  causes  in  su  slow  nud  so  constant  action,  fiat  all  the 
great  changes  in  tlio  early  history  of  institutions  are  of  this 
cbaiactei',  and  can  be  realised  only  by  the  eom{>arisou  of 
sufficiently  distant  e]xich8.  There  are  no  eonstitutionnl  rero- 
lutionp,  no  violent  reversaJs  of  legislation ;  CMstoni  is  far  more 
potent  than  law,  and  custom  is  modified  infinitesimally  every 
day.  An  alteration  of  law  is  often  the  mere  regis!  nit  ion  of  a 
custom,  when  men  have  recognised  its  altered  character.  The 
names  uf  otKees  and  assemblies  are  permiuient,  whilst  thi^ir 
character  has  iiuperceptilily  undergone  essential  change. 

The  general  tendency  of  the  process  may  1m<  deKcribcd  as  a 
movement  ft-oni  the  perMOiml  to  the  territorial  organiwatiun ' ; 
froiu  a  state  of  things  iu  which  pensuiuil  freedom  and  [Kjlitiea) 
right  were  the  lending  ideas,  to  one  iu  which  jwrsonal  freedom 
and  jwditical  right  had  become  so  much  boujul  up  with  the  n.— 
lutions  created  by  the  i>ossci'siuu  of  land,  as  to  be  actnally  «ul>- 
servient  to  it:  tlie  AngelK'ynn  of  Alfred  lieconies  the  KitgU' 
lande  of  Canute.  The  main  oteps  also  are  ap]>arent.  In  tius 
primitive  Grrnuiu  constitution  the  free  man  of  pure  blood  is  Um> 
'  falf^ntve,  CuuuiunwvidLh,  |>.  6], 
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I'ully  qualified  political  unit ' ;  the  kjui;  Ls  tlie  king  of  the  nuv  ;  Pra«n»» 

11*1  1      •  •       1  •         1  f  ntm  p«r- 

the  boat  ir  the  peoi)le  lu  arms  :  the  peace  is  the  iiutioiuil  iieace  :  aonni  lu 
the  culirts  arc  thu  joe<ij)lo  in  coLiiitil ;  thr  hiiul  is  the  iiio|ierty  (if  .y«teui. 
the  nice,  and  tlie  free  iiiuii  lia.s  a  right  to  his  kIiuiv.  In  thi<  next 
fitagc  the  possession  of  land  has  become  tlie  badge  of  freedom  ; 
the  fivenmn  is  fully  free  becauBe  he  possesses  laud,  he  dot-s  not 
possess  the  land  because  he  is  fi-ee  ;  the  host  is  the  body  of  hii.d- 
owners  in  arms  ;  the  courts  are  the  courts  of  the  landowners. 
But  the  juTsonal  basis  is  not  lost  sight  of:  the  landless  man 
may  still  select  his  lord  ;  the  hide  is  the  provision  of  the 
fuiiiily  ;  the  peace  ioiplies  the  maintenance  of  rights  and  duties 
lietween  man  iind  man  ;  the  full-free  it"  the  equal  of  the  noble 
ill  ail  political  resjiects.  In  i>  further  stage  the  land  becomes 
the  sacramental  tie  of  all  public  relations;  the  poor  man  de- 
|)eiids  on  the  rich,  not  ns  his  chosi*n  patron  but  as  the  owner 
of  the  land  that  he  cultivates,  the  lonl  of  the  court  to  which  he 
does  suit  aud  sei-vice,  the  loader  whom  he  is  IkiuiuI  to  follow  to 
the  host ;  the  administriition  of  law  depends  on  the  peace  of 
the  land  rather  than  on  ihiit  of  the  peojile  ;  the  great  landowner 
has  his  own  peace  aud  Hdministers  liis  own  justice.  The  king 
still  calls  himself  the  king  of  the  nation,  but  he  has  addid  to 
his  old  title  new  and  cumbersome  obligation.><  towards  idl 
rinsFCS  of  his  subjects,  as  lord  and  patron,  supreme  landowner, 
the  rcpresentAtive  of  all  original,  aud  the  fountuiii  of  all 
derived,  political  right. 

The  first  of  these  stages  was  passed  when  the  conquest  of 


'  Sohm,  Fr,  B.  6.  Verfg.  i.  3.^3  sq.,  niainlaiiu  that  in  the  Fmak  diMiiinion 
it  wa*  not  the  potsetadon  of  land  but  penuunl  freuilom  that  entitle<)  or 
obUged  a  man  to  attend  in  the  court*  of  law,  in  tlie  IioHt  nii<i  other 
iiaietnblie* ;  and  that  it  wad  onlv  in  tri.'il<i  in  whieh  lan<l  wiu  ciiiii-erncd 
that  the  witne-iieii  were  requiretl  to  have  n  hind  qiialiticHlion  (ibid,  p.  .^55.1. 
Ill  tlii*  ai  in  miuiy  other  point*,  this  writer  couiUitii  the  received  view. 
'  The  full  freedixn  of  the  Geniian  law  in,  in  host  and  in  ciuirt,  given  l>y 
(lenional  freedoin '  (ibid.  p.  .^59  \  Waltz  on  the  other  hand  holds  tliat  '  the 
hide  waa  the  ba/iis  of  freedom  in  the  full  aenae  of  the  word  ; '  1).  Vi-rfa».ng«.- 
Gewli.  i.  117;  anil  '  only  he  who  poaseiised  land  wok  fully  qualitieil  in  the 
community : '  ibid.  iv.  450.  Where  there  in  bo  much  divergence  in  the 
application  of  tcruui,  it  it  somewhat  dangeruiii;  to  hpeuk  [loidtively  about 
atoi^e  of  development;  and  in  tliis,  a*  in  many  other  pointa,  the  atato- 
lui-ntK  of  the  text  miut  be  understoixl  aa  referrinj;  ehiefiy  if  not  solely  to 
English  liistor}-. 
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Britain  was  completed';  and  only  nhowed  whiit  it  hud  Iwen  iti 
the  vestiges  of  the  nmrk  systeui,  and  in  the  permnuence  of  the 
personal  nonienclnturL'.  The  village  was  the  kindred  settlement, 
the  hide  of  land  the  allotinont  of  the  heud  of  the  family,  the 
trihol  diviMioua — the  hundred,  the  mcegth,  the  theod, — all  per- 
sonal '.  Tlie  ti'acing  of  the  process  of  chiuige  under  the  second 
and  third  stages  is  the  ]n'oblein  of  Anglo-Saxon  Constitutional 
History.  The  series  is  not  fully  worked  out.  The  Anglo- 
Saxon  king  never  rease.s  to  lie  tlie  king  of  the  nation,  but  he  has 
liecome  its  lord  unJ  patron  rather  than  its  father ;  and  that  in  a 
state  of  society  in  which  all  lordship  is  bound  up  with  iand- 
ownership  :  lie  is  the  lord  of  the  national  laud,  and  needs  only 
/  one  step  to  become  the  lonl  of  the  people  by  that  title.  This 
/  step  was  however  taken  by  the  Normau  kwyers  and  not  by  the  I 
I  Knglish  king  ;  and  if  was  oidy  because  the  transition  seemed  to 
y  them  so  ea^y,  that  they  left  the  ancient  local  organisation  unim- 
paired, out  of  which  a  system  was  to  grow  that  would  ultimately 
reduce  the  limdowncrship  to  its  proper  dimensions  and  functions. 
If  the  .\vstem  hail  iti  England  rijicm/d  into  feudalism,  that 
feudalism  would  in  all  probability  have  been  permanent. 
Happily  the  change  that  produced  feudalism  for  a  time,  intro- 
duced with  it  the  necessity  of  repulsion.  The  English,  who 
might  never  have  struggled  against  native  lords,  were  roused  by 

'  It  may  be  thougbt  tliat  ia  |;mntiu{,'  »»  iiiiuli,  we  nru  placing  llii; 
lanillexs  bn^liKtuuaii  on  a  lower  level  Uiun  the  luadleM  Frank  ;  see  the 
tut  note.  But  it  in  to  be  remembered  timt  in  (!aul  ami  the  other 
Ronianiacd  province*,  the  fnlly  free  Frank  was  aurrDunded  by  a  Vtt»t  aervile 
pnpulatiou,  whilst  in  England  the  servile  clans  formed  a  minority  com- 
paratively insignificant.  The  cuntrast  is  between  full  frEedoni  and  servitude 
in  the  furnier  case ;  and  in  the  latter  between  greater  and  smaller  duties 
and  liabilities.  But  it  is  quite  probable  that  the  right^i  of  attending  court 
and  host  were  burdens  rather  than  privile^'es  to  the  Anglo-Soxoni  ;  and  the 
rule  that  the  landless  m.in  must  have  a  lord  was  a  measure  rather  com- 

fiellin;;  him  to  his  duty,  than  depriving  hiui  of  right.  I'ntil  that  rule  was 
aid  down,  it  is  probable  tlrnt  the  fully  free  Englishman,  whether  he  uwnml 
land  or  not,  was  capable  of  taking  port  in  the  judicial  business.  Large 
numbers  of  landless  men  must  have  cou.^tanlly  .ittended  the  courts;  ami 
were  residence  as  well  as  possession  of  estate  must  have  determined  in 
what  court  they  should  attend. 

'  The  mivgth  of  Alfred  is  the  provincia  of  Bede ;   the  theod  lands  of 
Alfred  is  the  regio,  the  theod  being  the  geua  ;  Bede,  H.  E.  ii.  9,  iii. 
Si,  Av, 
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the  fact  tliut  tlieir  lords  wore  strangers  as  well  as  oppressors, 
and  (he  Nonnnn  kings  realised  the  certainty  that  if  they  would 
retain  the  land  they  must  make  conunon  cause  with  the  j)eople. 

Five  historical  events  mark  the  periwls  within  which  these 
cluui^Ci)  were  working:  the  ncci'ctiou  of  the  small  settlements 
in  hoptarchic  kingdoms;  the  union  of  the  heptnrchic  kingdoms 
under  the  house  of  t.'erdic  ;  the  first  struggle  with  the  Danes; 
tlie  {tacificution  of  England  mider  Edgar ;  and  the  introduction 
of  new  forms  and  jinnciples  of  goveninient  by  f 'anuto. 

70.  The  development  of  eonstitutioniil  life  dejicnda  largely  on 
the  historical  career  of  the  nation,  on  tiie  consolidation  of  its 
governmental  machinery  in  equality  and  uniformity  over  all  its 
area,  on  the  expansion  or  limitation  of  the  regulative  jjower  for 
the  time  l>euig :  in  other  words,  un  the  general  and  estemnl 
hit-tory  marked  hy  these  eras  ;  on  the  extension  of  the  kiuijdom 
and  on  the  condition  of  the  royal  power.  England  at  the  period 
of  the  ConverBion,  when  for  the  first  time  we  are  ahle  really  to 
grasp  an  idea  of  its  condition,  was  composed  of  a  large  number 
of  small  states  or  provinces  Ixiuiid  iu  seven  or  eight  kingdoms'. 
The  form  of  government  was  in  each  monarchical,  and  tliat  of  the 
tiame  limited  character.  T>y  the  middle  of  the  tenth  century  it 
has  become  one  kingdom,  and  the  royal  power  ii>  uiuoh  more  ex- 
tensive in  character.  During  a  great  part  of  the  intervening 
period  tlie  consolidation  of  the  kingdom  and  the  iiower  of  the 
king  have  undergone  many  variations.  The  tendency  towards 
uulou  bag  been  develo]>ed  first  under  one  tribal  supremacy  and 
then  under  another,  and  the  royid  power,  whose  growth  ia  of 
necessity  greatly  affected  by  the  extension  of  its  territory,  and 
the  presence  or  absence  of  rival  royalties,  has  fluctuated  also. 
The  two  of  course  rise  and  fall  together.  But  as  a  rule,  at  the 
end  of  any  fixed  i^ieriod,  both  manifest  a  decided  advance. 

It  con  scarcely  be  said  that  the  tendency  towards  territorial 
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I  use  the  wonl  Iiept»rchy  for  the  <ake  of  brevity  and  convenience,  and 
Fcuurve  without  vouching  either  for  its  ncciimcy  of  form  or  for  ita  exact 
|i|ili<3il>ility  to  ihe  ittate  of  lhiri(,'.<)  |>rece<l'ni(;  tlio  West  .'^nxou  ln'geniony. 
liiriui;  fur  tlir  )rreuler  portion  of  Jin  Jurntion    there  were  actually  leven 
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iininii  proceeded  froiu  iiuy  coti^fiousnesa  <if  nutii  ual  uuil^  nr 
(rom  iiuy  iiwliuct  tif  BcU'-giiveriiiiit«nt  x'...- .■...  .(  i...  ..nr.'i,,,!,-,! 
soklj'  lo  ijie  religions  unity,  which  i  t 

BucL  n  tendency.     Tbi»  tendency  n- 

itriviugl  of  Ihe  peoples  asj^rutn  the  : 

Inck  which  was  occonijilishcd  by  the  V  Imd  bwu 

tried  licfore  by  the  rukrs  of  Kent,  XoHluuulirin,  itnd  Mrrci«, 
and  the  iittempt  in  their  hauds  fuiled.  Nor  would  it  Uitve  liceo 
more  tuccessful  under  the  genius  of  Athelslnn  and  Edgnr,  hut 
for  the  Danitih  invasions,  the  extinction  of  tiie  old  royiil  honw*, 
iind  the  rciiioviil,  to  w  I'l'vtuiti  ixJpiit  <S  lln-  old  tnluil  l:iiiii- 
niflrkf. 

Tlio  aiitieul  (.ierniaii  sjiijil  thuwtd  itt  tt'uai;ity  in  tlii».  Thf 
linui  hiid  been  settled  by  tribes  of  kinsmen,  under  rulers  who  ai 
kin;^  acquii'ed  the  headship  of  the  kin  as  well  as  the  coramatul 
of  the  host.  "Whilst  the  kin  of  the  kings  Bubeisted,  ami  the 
original  landiuiirks  were  preserved,  neither  religion  nor  eomman 
law,  nor  even  conimou  subjection  sufficed  to  wold  the  iucubemit 
niu.ss.  And  it  may  have  been  the  consciousness  of  this  which 
hindered  the  victoruius  kiugs  from  ttuppreitsing  royalty  «lt<v 
gether  in  the  kingdoms  they  subdued ;  the  vassal  kings  either 
became  insignificant,  sinking  into  tirrlg  and  heretlitary  raUior- 
iiHn,  or  gradually  died  out.  But,  until  alter  the  banish  wnns 
provincial  royalty  retnaiued,  and  the  oohesiou  of  the  tuasa  wu 
maintained  only  by  the  necessities  of  common  defence.  Whrn 
Etlulbert  of  Kent  ai-quii-ed  tlie  rule  of  Essex,  when  Ethelred  of 
Uercia  annexed  Hwiccia,  when  Egl)ert  conquered  .Merciu,  llu* 
fonn  of  a  sepnrnte  kingdom  was  preserved;  and  the  royal  lioute 
Rlill  reigned  under  the  authority  of  the  coni|uerorM  until  it 
liceame  extinct.  Such  n  system  gave  of  course  occueiou  Inr 
frei)u<-nt  reWllions  and  rearrangements  of  territory;  wben  » 
Weak  king  tuceeeded  a  strong  one  in  the  ioveri'ign  kingdom,  or 
a  strong  chief  succeeded  a  weak  one  in  the  dependt-nt  realm. 
Bui  the  continuance  of  such  a  Hysteni  Iuin  IlieetFtet  of  grodiuiliy 
eliminating  all  the  wtruker  clemeutK. 

The  process  of  natural  selection  was  in  coustant  working ;  il 
I»  best  exemplified  In  the  gradual  forututiou  of  the  serrn  king 
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doms  uiid  in  flieir  fiuiil  union  under  Wessex :  tlie  hepliu'chio 
kinp;  was  ns  much  stronger  than  the  tribal  king,  hm  the  king  of 
united  England  was  sli"onger  than  th(!  heptnrcliic  king. 

The  kings  of  the  nmnller  divisions  disajjpcar  first,  eitlier  alto- 
gether, or  to  emerge  for  a  moment  when  the  greater  kingdom 
itself  loses  its  royal  house  or  falls  into  decrepitude.  I»  the 
early  days  of  Mercia,  kings  of  Hwiccia,  Uecaiiit,  Middle  Anglia, 
and  Lindsey,  still  subsisted  '.  Kent  in  the  eighth  century  broke 
up  into  the  kingdoms  of  the  East  nu«l  West  Kentings,  proljiibly 
on  the  lines  of  the  earlier  kingdoms  whirh  are  said  to  have  been 
united  by  Ethelhert '.  In  Wefsex,  besides  the  kings  of  Hussex ' 
which  has  a  claim  to  he  numlicred  among  the  seven  great  states, 
were  kings  of  Surrey  '  abo.  In  626  Cjnu'gils  and  C'wichelm 
were  kings  of  the  West  Saxons,  but  five  other  kings  of  the  Fame 
nation  fell  liefore  Edwin.  On  the  dcatli  of  Cyncwalh  in  A.  d. 
672,  Wesi^ex   was    divided  among  the  ealdomien  (just  as  the 

'  Tlie  Hwiccian  kings  were  connected  with  those  of  Stuicx  and  North- 
umlirik,  ktid  were  untler  the  pmtoctinn  of  the  Mercian  kiugi  until  they 
nink  into  the  rank  ofealdoriiien.  Bede  gives  to  Uaricone  of  these  princes, 
Uie  title  nf  king,  and  the  see  of  Worcester  no  iloubt  owes  its  existence  tn 
the  iWct  that  their  national  exintence  apart  from  Mercia  wa«  still  reoognined. 
Hecana  or  Herefordnhiro  wat  the  kingdom  of  Merewald,  one  of  I'emlu'n 
■ana  (Flor.  Wiij.  M.  H.  B.  p.  63SI.  and  biu  Hereford  for  its  see.  Middle 
Anj^lia  was  tl|e  kingdom  of  Peada,  another  of  his  sons,  and  retaiueil  its 
sepante  organisation  long  enough  to  have  a  see  of  its  own, — Leicester, 
settled  like  the  other  three  by  Theodore.  The  pedigree  of  the  kings  of 
Lindsey  is  preserved  by  Florence  (M.  H.  B.  p.  631),  and  althou^jh  none  of 
them  are  known  in  history,  the  territory  was  in  dispute  betwet'U  Mercin 
and  Northuuibria  in  ^^78,  so  that  they  coubl  not  have  been  long  ox* 
tinct ;  its  nationality  also  was  recognised  by  the  foundation  of  a  see,  at 
Sidnacoter. 

'  Ttie  existence  of  the  see  of  Roche.<ler  is  adduced  in  proof  of  the  ex- 
istence of  a  sepanite  tribal  kingdom  in  Kent,  and  the  vauie  inference  is 
drawn  from  the  fact  that  double  settlenientx,  as  in  Norfolk  and  .Siittolk  of 
two  fylkis',  were  common  among  the  Uermnn  tril>es.  See  Freeman,  N'onn. 
Cuni).  i.  343  ;  Ilobcrtson,  Esuiyc, p.  \io;  Kemblo, .Saxons,  i.  14S.  Hut  the 
historical  mention  of  the  East  and  Went  Kcntings  i.i  later  ;  and  where  two 
kin^  are  fonud  rei^^ning  together  they  ^eeui  to  be  of  the  same  family. 

'  Mr.  IViliertiion  infers  a  twofold  arrang^ement  in  Sussex  from  the  fact 
tliat  two  ealdormen  were  slain  there  by  (.'ledwalla  (Essays,  p.  110),  but 
SiiKsex  as  an  independent  kingdom  mtiKt  have  nlwnys  lieen  imited.  After 
its  subjection  to  VVesaex  it  seem.s  to  have  hiul  twt»  or  three  kings  at  n  lime. 
O'algravr,  t'oniuronwealth,  p.  cclxxiv.  \  They  are  no  longer  heard  of  under 
%b<-rt. 

'  Frithewotd,  vubrc/rilus  or  caldoruuut  of  Surrey,  was  the  founder  of 
Cliertacy  Abbey ;  Miilmesb.  G.  V.  lib.  ii.  The  name  seems  sufficient  to 
(iruve  it  an  iudepuudeut  settlement. 
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Luinbui'd  kiiigdoiu  broke  up  ou  t]ie  duatli  of  Clephb),  miil  wiu 
reunited  tliirteen  years  later  by  Caeilwalln '  :  Hampshire  wu 
separated  from  tlif  body  of 'Wcswx  in  A.  d.  755*,  a»  a  provision 
for  the  de|)0!ied  Sigebert.  The  Isle  of  Wight  Iwtl  n  king  of  ilJ 
owij '.  In  East  Anglin  sevt-ral  tniditionury  kiii^doma  ore  cotn- 
niemorated  by  poetical  traditiona '.  Northuuibria  wad  in  cou- 
stant  divigiou  b<?tween  Beitiiciu  iitul  Dcira :  ntid  liesi<Us  the 
Aiigliaii  anil  Sftsoii  kingdoms,  iben^  were  in  Cornwall,  \Val«#, 
Cumbria,  and  on  the  borders  of  Yorkshire ',  small  statca  of 
British  origin  whose  rulers  weri>  styltd  kings.  These  kinjrswew 
nut  merely  titular;  the  kings  of  Hwicoiu.  in  the  eudowiueut  of 
their  comittt,  exercised  one  nt  least  of  the  most  iinportaut 
ixjwere  of  royalty,  and  continued  to  subsist  n»  mit/rfyuli  or 
euldormen,  ruling  their  proviuce  hereditarily  under  the  koyc- 
reigiity  of  Mercia.  But  they  died  out,  and  by  their  extinctiuo 
their  territfiry  was  consolidated  permanently  with  the  superior 
slate.     And  so  it  prolmbly  was  in  the  other  eases*. 

Again,  when  W'essex  and  Mercia  have  workwl  their  way  to 
the  rival  hegemonies.  RusMix  and  Essex  do  not  cease  to  U» 
numbere<l  among  the  kingdom!*  until  their  royal  houses  are 
extinct.  When  Weaeex  hits  conquered  Mercin  and  brongkt 
Northumbria  on  its  knees,  there  are  still  kings  in  both 
Northumbria  and  Mercia:  the  royal  house  of  Kent  difs  out, 
but  the  title  of  king  of  Kent  is  bestoweil  on  an  atheUiig, 
first  of  tlic  Mercian,  Uien  of  the  West  Saxon  house  *.     Until  the 

'  Bode,  H.  E,  iv.  la ;  almve,  p.  151.  *  Chroa.  8m.  *.i>.  755. 

'  Bede,  H.  E.  iv.  16.  '  'ITiorjio'i)  L»ppenV'erg,  i.  ri6. 

'  Kliiu-t  hud  A  king  noconling  to  Nennitig  ;  SI.  H.  II.  }>.  76. 

*  Tlio  $iici'i'.iiiiiiii  ufibi:  Ulcr  kiii(,':i  of  Kent  U  extrsmely  oWuto,  atii)  the 
chronology  .18  gcucrally  received  in  cerCaiuly  wrong.  It  *iiuld  woin  lb»l 
it  had  b«.tiu)i"  dyiuisticnlly  comn-cteil  with  Wi-nsei  in  the  latleT  |i»rt  nftb* 
eighth  century.  Ealhrnund,  father  of  t)ie  great  E^'bert,  wiui  kin^  in  Knot 
ill  the  time  of  Offft ;  Chron.  Sin.  xs>.  7S4  or  7S6 :  aft'T  Off*'*  dcnlli  th« 
kingdom  was  eei/eit  1;>y  Kudlwrt  }*nen,  n  kiiuiitun  of  K^^ltvrt ;  he  was  ovrr- 
oome  by  Kcmilf  nf  Menia,  wlio  m^le  hi«  lirotbtr  l'ut}ir<-<!  kiiit;;  afWr 
Outhicd'B  death  it  was  rnliii  liy  K^'vif  i:-  -.■■  .-I  ••  1;-  ,i--.i:  xra* 
wiuMl  by  B:il<lred,  who  in  hia  turn  v  .iil( 

■m  of  Eglwrl  niliHl  KiJiit  during  hi-i  I  iu 

WeMox,  Etlu'lutan  and  F.lhellx'rl  reigned  «uco«aiiivoly  In    r  '  i>a 

ICtlicllwrl'a  HtiL-ceiaiou  U>  Wrawx,   Kent  wiw  uuu»ulii]tttvd  v>  ■>  gf 
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PaniFh  couquefit  Ibo  depeudciit  royaltieH  seem  to  Imvi-  lieeii 
red  ;  nnd  even  al'terwarila  organic  nniun  can  scarcely  be  said 
to  exist.  Alfred  governs  Merciii  by  his  son-in-law  ns  caldor- 
nian,  just  as  Etiielwulf  Imd  done  by  his  sou-iu-law  us  king' : 
but.  he  himself  is  king  of  the  West-Saxons  ;  Edward  the  Elder 
is  king  of  (he  Augul-Snxones ',  soinelinu's  'of  the  Angles;' 
Athelstttu  is  '  rex  Anglonim,'  king  of  the  Eiiglis^h,  and  '  cuni- 
gulus '  of  the  whtile  of  Britain '.  The  Danish  kingdom  still 
maintains  an  uncertain  existence  in  Northumbiia;  Mercia  under 
Edgar  sets  itself  against  Wessex  under  Edwy.  At  last  Edgar 
hnvtug  outlived  the  Northumbrian  royalty  and  made  up  his 
mind  to  consolidate  Dane,  Angle  and  Saxon,  to  unite  what 
could  be  united  nnd  to  tolenite  what  would  not,  receives  the 
crown  as  king  of  all  England  *  and  transmits  it  to  his  sou. 

'  Egbrrt  i:unqiiertJ  Merciiv  uml  (leponeil  King  Wigliif  in  .\.i).  S18  :  lie 
mlored  him  in  8jo  ;  in  839  Herlitwulf  Hiiccenled  him  »iij  reigned  till 
851.  Burhre<l  hii>  sHceexsor  wits  Ethelwuir»  aon-in-Uw,  and  reigned  until 
R74.  C'eolwtilf  hi*  HiiCL-etuor  wu  a  puppet  of  the  Dane*.  A<  noon  aa 
Al&ed  hud  niatle  (;ui>d  hin  hold  on  Wetilt'm  Mercia  hu  gave  it  to  Ethelred 
M  ealdnrman,  nml  iiinrried  him  tu  his  dauL;liter  EthelBeda  ;  Ktlielred  died 
in  91 1,  and  Klhelfledit  in  930.  Her  ilniightfr  EITwina,  after  attempting  to 
hold  the  government,  wb»  net  aside  by  Kdward  the  elder,  by  whom  Mercin 
was  for  the  fir«t  time  organically  united  with  WeKsex. 

'  See  UalUm,  M.  A.  ii.  J71.  Edward  U  rex  '  Angui-Siixonum,'  or 
'  Aoglornm  et  Saxonnm,"  in  charters,  CoA.  Pipl.  ccex.vziii,  cocxxxv, 
mlxxvii,  mlxxviii,  mlxxi,  mlxxxiv,  mxc,  mxcvi ;  '  Rex  Anglorum  '  simply 
in  oocxxxvii  ;  and  king  of  the  West  Saxons  in  nilxxxv. 

'  A  list  of  the  titleii  asaunied  by  the  succeeding  kings  is  given  by  Air. 
Fremnan,  Norm.  Couij.  i.  5^8-551.  Athelntnn'ii  title  of  Curagalus  or 
CoreguhiB  i»  exjilaiued  a«  derived  from  cura,  caretaker  (ibid.  p.  552)  = 
mundbora,  and  as  core^nilus  or  ourrugulus  in  its  natural  scnue  seem*  to  be 
oppoaed  to  monarcha,  it  is  probable  that  the  derivati'in  is  right ;  the  eura 
representing  the  tnHihJ  under  which  nil  the  other  princes  bad  place<l 
thenuelvee. 

'  On  this  subject  see  Mr.  Rjitiertson's  remarkable  essay,  Hlit.  Esuays, 
pp.  303-J16;  and  Freenmn,  Norm.  Comj.  i.  6j6.  The  lait  Danish  king 
of  Northuiubrin  was  kiUe<l  in  9-,4.  In  959,  Edirar  succeeded  to  the  king- 
dom of  the  West  Saxnns,  Mercians  and  Northuinbriiiiia.  Edgar's  coro- 
nation at  Bath  took  place  in  973  immodintel;  after  Archbishop  Oswald's 
return  from  Rome,  which  may  l>e  supposed  to  have  been  connected  with  it. 
Mr.  Robertson  concludes  tlutt  Edgar  '  would  appear  to  have  postponeil  his 
coronation  until  every  solemnity  could  Ije  fulHIU-d  that  was  considered 
nuoesaary  lor  the  unction  and  coronation  of  the  elect  of  all  three  provinces 
"T  r  '  ■  '  i.lie  firr,t  Boveri-i;;u  who  in  liie  presence  of  both  at'chbishops — 
'■:  rdotes  et  prluii|i(«"  of  tlie  wlmlo  of  England — was  erowne<l 

41^.. I   '"  '1'"  -•'•   representative  of  the  tlireefoKI  sovereignty  of  the 

"•Him  ..ud  Northunibriiiiis.'     The  ancient  theories  almut 

t:  been  in  the  Memorials  of  Ii.  UunitAU,  \iy.  \\>,  iv\, 
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If  tlie  ixlinctiwii  of  the  ?iiialUT  royaltirs  oiit'iiod  tlic  way  (eri 
pet-iuutii'iit  cuuMolidivtioii,  Ihe  loug  stniffgle  vrilh  llu.-  I)»ne 
prevented  tlint  tendency  from  being  countcrncted.  The  «l- 
tempts  (if  Ethcl«idf  to  keep  central  Knf.'laj)d  llirinij,'li  tli» 
U'.'eiiiy  111'  Meiriiiu  and  East  Auglinu  subject  kings  ti^'unlly 
failed.  It  «'as  only  Wesacx,  altliiitigh  with  a  f»r  Iwgcr  se 
biwrd,  I  but  Buccesifully  re8istc<i  comiueet.  Mcrcia  and  NorthJ 
uinbriu,  though  conquered  with  threat  slaughter,  and  divid 
by  the  victoriona  Norsemen,  exchanged  ma-Hters  with 
i'i|Ufluiiiiity,  and  tlie  Diuiea  witliin  a  very  few  yi- 
niiiitli.'u muted  lu  blood  uud  religion  with  their  tu ; 
The  Danish  king  of  East  Anglia  accepte<l  the  protection 
tho  West  Saxon  niomircli,  and  Mercia  was  bronght  back 
iillegiunce.  jVlfrcii,  by  patient  laborious  resistance  as  well 
by  brilliant  victciries,  asserted  for  We!<8ex  the  dnminiou,  aa  kli 
prundfiither  had  the  hegemony,  of  the  other  kingdoms;  uud 
wm  mid  fiiiindscns  perfected  his  work'. 
I  It  could  not  fail  to  result  from  this  long  process  that  tiM 
character  of  royalty  itself  was  strengthened.  C'untinunl  vra 
gave  to  tho  king  who  was  cnjiablc  of  conducting  it  »n  iinin 
tcnnitted  hold  and  exerciae  of  military  rummaud  :  the  kiugv 
the  unitt>d  trrritorj'  liad  no  longer  to  deal  alone  with  the  mta 
of  their  original  kingdom,  but   stood  before  their  subjects  a«1 

4*3,     In  coimexirtD  with  lliia  proce»«  of  cotucliiUtion  oocnn  U>«  canneil  i 

\Vihlb<>r<to8st«ne  (WilljaratoiK?)   in  Norii  ;    '  '         '    '  '    " 

yours  966  ami  975.  in  whiuli  iiiCBJiur«K  >•  l^n* 

Inw  into  h.iniiony  with  tin-  rrel  of  the  l..i.,^.i ....■  .11.=  i»~o  ~ 

tiniKril  ill  what   is  c-allnl  the    SufpUmtittum  Legum   Eadgari ; 

{'   ">3- 

'  'riie  slory  Ui«l    E(;l)ert  »lier   bi«  conmation  at  V\  in<;he»t«r  ilireoti 
thnt  the  whole  «.li»t«  shouM  War  the  nmni'  r-(  »t-1an"!  ix  iTiy»hii-j! 
<>rigiii»U>p"  iu  the  Monjk*tio  Anualt  of  Wimli  \J 

xiii ;  pjitracU  fr«iii  which  ore  priuted  in  th'  1 

J05.       '  Edixit  ill*  dicli  '    ''    '       "    -  iltin»lll«  in  ["'^ii  rum  vi-.-:jn  u  i   .\ii'.".i» 

i>t  ijui  .Ititi  VL'1  Sax'iii'  .'ir   niiiuu»  coiitiiiiiiii    nfmiint!  AujrU  v^ 

c&ri'ntur.'     On   tlie   n."  'I  >i"l   I'li'ii-K     «. .'   !•>.■. 

lViu<|.  i.  .\p|>.  A.    Th. 
he  (iktra  »•■»>«  of  hi»  t.1. 

mxxxviii%  mniit  l>e  a.i>.  S16  ;  uiul,  it'  ll>^'  tluc^luM  U'  r^^llv  h  limlwalj 
mnv  hr  iiifirk**!  Ity  hi*  «»nni"wt  «»f  \Vc»t  VN'alm  or  r<imwall.  wfc 
|.1;.'.<>1  1.\  0  '  .  in  A. 1.1  «l.\,  Imt  l»ilimg»  (irtiporly  t.»  ,»J\  8lj 

ilii-  jMri 01!  .<nulf  of  Mer<'i»  wis  nlill   in  •  diut*  «on 

JK«Jliun  lltnli    i'.j-  I  II 


vn.] 


Growth  of  Poyal  Power. 


^3 


Eupreme  rulers  over  neiglibouriug* states ;  the  council  of  their 
H'ilan  was  coinpoBt<d  no  longer  of  men  as  noble  tind  almost  as 
independent  us  themselves,  ealdonnen  strong;  in  the  nffection  of 
their  tribes  and  enabled  by  union  to  niiiintuin  n  hold  over  the 
kingF,  but  of  menibci-ri  of  the  roj'al  house  itself,  to  whom  the 
kings  had  depute<l  the  government  of  kingdoms  and  who 
strengthened  rather  than  limited  their  jK-rsonal  authority '. 
So,  as  the  kingdom  became  united,  the  royal  power  increased, 
and  this  power  extending  with  the  extension  of  thy  territory, 
royalty  becnnie  territorial  also.  The  consolidutecj  iculin  enters 
into  continental  politics  and  borrows  Eomcwhat  of  the  imperial 
form  and  spirit;  and  thiis  brings  nn  some  important  changes. 

71.  The  curliest  legislation  c.xhibitN  tiie  king  us  already  in  E>rlin» 
a  fiosition  in  which  personal  preeminence  is  secured  an<l  fortitieil  tiio  Anglo- 
by  legal  provisions.  In  the  laws  of  Ethelbert  the  king's  viund- 
bi/nl  is  lixed  at  fifty  shillings,  that  of  the  earl  at  twelve,  and 
thai  of  the  eeorl  at  six ;  and  wrongs  done  to  members  of  his 
houEehold  are  punished  in  projwrtion '.  Those  laws  mention 
no  wergild  for  (he  king,  but  it  seems  probable  that  if  there 
were  one  it  also  would  bo  calculated  on  a  like  scale.  A  century 
Inter  the  laws  of  AVihtra'd  direct  that  the  king  is  to  be  prayed 
for  without  command,  that  is,  that  intercession  for  him  stliall  bo 
|)art  of  the  ordinary  service  of  the  church;  his  word  wil^iout 
oath  is  incontrovertible,  and  even  his  ihei/n  may  clear  hini.self 
by  his  own  oath.  The  king's  wundbyrd  is  still  fifty  shillings^. 
The  laws  of  Iiii  king  of  Wessex,  who  was  eonterajwrary  with 
Wihtra'd,  show  that  in  that  conquering  and  advancing  kingdom 
the  tendency  was  more  strcngly  developed.  If  a  man  fight  in  inowMsl 
the  king's  house  both  his  life  ami  j)roperty  lie  at  the  king's  imporum*. 
mercy  ;  the  king's  geneat  may  '  swear  for  .sixty  hides ; '  his  fmrh- 
hryce  is  a  hundred  and  twenty  shillings  *.  But  in  the  reign  of 
.\lfred  the  king's  borh-brt/ee  or  mvndbi/r<l  was  five  pounds,  his 
lurh-bryc«  a  hundred  and  twenty  shillings,  whilst  that  of  the 
ceorl  was  only  five*.     The  value  of  the  protection  given  by  the 

'  See  )Ir.  Kiilx-rtMiii's  (»i«y  on  the  king'*  kin  :  Hiiit.  Kuays,  pp.  177-189. 
'  EthellxTt,  hi  R,  15,  *<:.  '  Wihtne.l,  45  I,  3,  ift,  10. 

'  Iiii.  ii  6,  19,  4p. 

"'    ii  3.  4°-     Th"  *i''»''  intnlioti  of  trsMun  la  the  ftkXouVvw  ovv 
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higher  clnsEes  rises  ill  proportion  to  th»t  given  by  the  king, 
whilit.  th«t  of  tlic  Hlmple  freomim  remains  as  Iwfoiv,  or  ii 
iictimlly  clejireMwl.  It  is  by  the  Bume  imlc  that  thy  rvUtinn 
l«tweeji  tiie  king  iiitd  )iis  subjects  is  ilcflued  us  tliat  liotweaill 
lonl  (iml  dependent ;  "  if  nny  one  plot  ngniiist  tlic  king's  life,  of 
himself  or  by  hiirbouring  uf  exiles,  or  of  his  men,  let  him  he 
linble  in  his  life  and  in  nil  that  he  hn«.  If  hu  desire  to  proTc 
himself  trui'^,  let  him  do  so  according  to  the  kinjr's  wergild.  So 
also  we  ordain  for  all  degroeb  whether  tori  or  etorl.  He  who 
plots  against  his  lord's  life  let  him  be  liable  in  his  life  to  him 
and  ill  all  that  he  has,  or  b-t  him  prove  himself  true  actonling 
to  his  lord's  iwr '.'  The  law  of  E<lwaril  the  elder  contains  lui 
fxhoHatioii  to  tlie  witwn  for  the  maintenance  of  the  public 
peace,  in  which  it  i8  proposed  that  they  should  '  be  iu  that 
fellowship  in  which  the  king  was,  and  love  that  which  he  loved, 
and  ehuu  that  which  he  shunned,  both  on  sea  and  land':'  s 
clear  reference  to  the  relation  between  the  loiil  and  his  Je- 
jiendeut  as  expressed  in  the  oath  of  fealty.  The  si^mc  king,  in 
A.  n.  931,  received  the  Bubmission  of  the  East  Anglian  Dimes 
on  the  same  condition  :  '  they  'wonhl  observe  peace  towanls  all 
to  whom  the  king  should  grant  his  peace,  both  by  sea  and 
lund  * : '  and  the  people  of  Nortliaiii])tonshire  and  Cambridge- 
shire especially  chose  him  '  to  hUtjvnIe  atid  to  mundboro.'  so 
placing  themselves  under  his  personal  protection.     Tlio  priuciplo 

the  continent  occura  in  the  Capit.  de  partibaa  Sazoniae,  c.  11  :  'Si  nuit 
domino  regi  infiildis  a|i|>aruerit  capital!  aententia  punietur;'  Peitx,  \jegg. 
y.  39 :  cf.  t«x  Sax.  ib.  p.  61. 

'  Alfrpi),  {4.  In  the  introduction  tn  lii'>  liiwe,  i  49.  7,  hv  alsn  except* 
treason  fiom  tbv  list  of  otft'nctn  for  which  a  hot  may  be  taken  :  '  In  primi 
culpa   pccnnialeiii   itmendationLra  cAjiere  <|iiam   ilii    dw^l■^    r   ■  ■  i.-ter 

pro<1itionciu  dotiiini,  in  4{iia  nullaiu  pic-lxttmi  aiisi  HUiit  iiit<  I  u<iia 

onHiil>oteiui  niillam  adjudiravit  coutcuiptoriluM  Siun.'     TI.  I  i..* 

a<  a  judgment  of  iincient  synotl*. 

'  Edward,  ii.  i,  J  1  ;  above,  p.  166. 

'  Thiirferlli  tlie  eorl  and  the  nolda  and  all  l)ie  aruiy  tlial  <mi.'d  oludiiUi'' 
tn  Northampton  sou-^ht  him  'to  hlafnnh:  and  to  nuindhftran  ; '  all  whi» 
were  loft  in  the   II       '      "       country  anu^dit     his    f  '  '  iind- 

byrdo ;'  the  ICast  A  "C  to  lie  on"  with  hiin  1  all 

that  hit  Woulil,  and  »">, |' proo'  niOi  all  with  v.: '  ' 

k<'<*p  |>w)M*i^  (uth'  r  ittt  aca  *>\'  on  land  ;  anil  the  ariiiy  Licit 
to  C'»lnl>^id^■■;   iho>c   him  '  Iv  lilafurdv  and  to  muuciboru  , 
A-O.  pit. 
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enunciated   with  greater  cleHrness   iu    tlie    law    of   his    son  Ticking 
imund,  iu  which  the  oatli  of  fealty  is  generally  inijiosed  ;  all  iiwioMof 
to  swear  to  be  faithful  to  him  as  a  man  ought  tu  be  faithful 
his  loril,  loving  what  he   loves,  shunning  what  he   fhiins'. 
is  series  of  eiiactments  must  be  regarded  us  fixing  the  diitc  of 
le  cliange  of  ndution,  and  may  perhaps  lie  inter]H-cted  as  ex- 
ilaining  it.     The  rapid  consolidation  of  the  Danish  with   the 
glc    and    Saxon    pupulatiuii    involved    the    necessity    of    the 
uniform  tie  between   them  and   the  king:    the   Danes   became 
the  king's  men  and  entered  iuto  the  public  peace;    the  native 
English  could  not  bo  left  in  a  lets  close  connexion  with  their 
ing :   the  coinmendatinn  of  the  one  involved  the  tightening  of 
c  coi-ds  tliat  united  (he  hitter  to  their  native  ruler.     Some- 
thing of  the  same  kind  must  have  taken  place  as  each  of  the 
heptarehic  kingdoms  fill  under  West  Saxoii  rule,  but  the  jirin- 
ciple  is  most  strongly  brought  out  in  connexion  with  the  Dani.-h 
submission. 

From   this  time  accordingly  the   personal  dignity  of  royalty  imix-rttl 
comes  more  strongly  marked.      Edmund  and   his  »uccc8Sors.ad»ii'<»L 
ke  high  sounding  titles  borrowcil  from   the   imperial  court;! 
to  the  real  dignity  of  king  uf  tiie  English  they  add  the  shadowy 
claim   to   the    empire    of    Britain    which    rested    on    the    coni- 
rneDdatiou  of  Welsh  and  Scottish  [irinces'.     The  tradition  that 
Igar  was  rowed  by  eight  kings  upon  the  Dee  is  the  expression 
this  idea  which  it  was  left  for    fur  distant  generations  to 
lise', 

Under  Ethelretl  still   higher  claims  are   urged :    again  and 
in  the  witan  resolve  as  a  religious  duty  to  adhere  to  cue 

'  Edmimd,  iii.  §  i ;  nlxivo,  p.  166. 

'  Athelatao  i« '  rex  Angloruin ,  et  cumifulus  totiud  Kritaniiiiie,'  or  '  priini- 

■iu«  ttitiim  .Mbioni*,'  or  ■  rex  et  rector  totiiis  r>ritannino.'  Eilred  is 
'  imper»l»r,'  'cvninj  and  eimero  totius  Britaniiiiio,'  '  l>iuiilciM  Angloriiiii 
kujiiKqnc  iiiKulne  liarlmroniiii ; '  Eilwy  is  '  .Viigiilsaxoniim  baeiUuii '  kv.,  or 
'  An^ul«a<^ina  et  N<irthanhumbroruin  imperator,  pagannnim  giibenint^T, 
Breotoniiimiue  propiijpmlor  ; '  I^tgar  in  '  totiaa  Albioniii  iwiwratur  Angiu- 

I ; '  .-uij  «»  on.     See  Frecnmn,  Nomi.  ('<ini|.  i.  54S  i«|. 

'  In  A.I>.  9J1  the  kinga  iif  the  North  \Vi'l»Ii  t»ok  Edwanl  fur  their  Innl; 

1  914   he  wa»  cUfwen  for  father  am)  Innl  1)Y  t)ic  king  ami  n.iti.m  of  tho 

ot»,  l>y  th«  Northiiniliriaiui,  Iiaiio  ami  KuKlinh,  nml  by  tlio  Striitholyde 
Ifiritiiiu  and  their  V\n\i.  Un  the  real  furce  of  the«e  coaimemhitiniu)  gee 
treeman,  Norm,  t'oiiq.  i.  565  ;  and  Robertwjn,  Scotland,  &c.  i\.  i%J^  tt\. 
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eyne-hlaford ' :  and  ibe  king  hinsetf  u  <i«ckred  to  be  Chrisf i 
vicegerent  among  Christian  people,  with  the  tptKanl  dutj  of 
ilefeudiiig  God's  chorch  and  people,  naA  with  the  cnnoeqnnii 
cl&iin  on  their  obedience ;  '  be  who  holds  an  outbiw  of  Ood  in 
bis  power  over  the  term  that  the  king  moy  have  appointrd, 
acts,  at  ]M'i<il  of  hiuiscif  and  all  his  proi>erty,  n^inst  Cbri»t'i 
vicegerent  who  preserves  and  holds  swuy  over  Christendom  and 
kiiigdoin  as  long  as  God  grantx  it'.'  The  unity  of  the  kiiigdom, 
endangered  by  Sweyn  and  Canute,  is  now  fenced  alxiut  with 
sanctions  which  imply  religious  duty-  Both  state  and  <-hnreh 
are  in  peril ;  Ethelred  is  regardeil  as  the  representative  of  both. 
A  few  years  Inter  Canute  luul  made  good  his  claim  to  lie  looked 
on  as  a  C'hristian  and  national  king.  Tlie  first  article  of  hi» 
laws,  i)ai«ed  with  the  counsel  of  his  witun,  to  the  pnitB«  of  Gwl, 
and  his  own  honour  and  behoof,  is  this:  'that  above  all  other 
things,  they  should  ever  love  and  worship  one  Cod,  and  unani- 
mously obtcrve  one  Christianity,  and  love  King  Canute  with 
strict  fidelity  '.' 

It  is  wrong  to  regard  the  iuHuence  of  the  clergj*  as  one  nf  ' 
the  chief  causes  of  tho  increase  in  the  personal  dignity  of  the  , 
kings.     The  rite  of  coronation  sul>stituted  for  tho  rude  ceremony, 
whatever  it  may  have  Wen,  which  marked  the  inauguration  of] 
ft  heathen  king,  contained  a  distinct  charge  as  to  the  mtture  of 
royal  duties',  but  no  words  of  adulation  uor  even  any  BtateiocntI 
of  the  personal  sncro-sanctity  of  the  rccijncnt.     Tlie  ennctmeuts  ] 
of  the  councils  ore  directed,  where  they  refer  to  royalty  at  all, 
rather  to  the  enforcement  of  reforms  tluin  to  the  encoura^roeul  i 
of  despotic   claims  *.     The    letters   of  tbe  early  Ajiglo-Saxcn  ' 


'  Ellii:lri'ii,  V.  {  5  ;  viii.  %%  i,  44.  '  ILiiL  viU.  {  4a. 

'  <'»niitr,  i.  {  I, 

'  Aliovp,  p.  i6j;  where  I  liovp  pmlcstcJ  ili«ltnctly  aL;aln»t  liir  »i«w  of] 
Alli'ii,  I'rtrogativc,  pp.  1S-J4  ;  and  site  MeiiiuriiiU  "f  S.  Irmi^inn,  p   155. 

^  The  i^iioD  (13)  iif  the  Irgktin-  wuncil  in  .i.l).  787    1  >      iii. 

453)  iitlvinpts  (u  pi<u)iil>il  tli«  uiunlrr  of  kioga,  to  friphtl  11  at  I 

the  tiiiir,  by  viif'^rcing  r<'gcilnr  election  nB>t  furlmlilli  nm:\ 

clirintiiii  iloiiiiiii  ciuiu    vnli't  ft  ici    tutiiii)    ri'ijiii,  ui   !  '  eT  1 

I^Uiitio  lion  fiHTil  ttdiintiliici  j;ciiei«t'iM '  .^■.-     Imli   it..  , 

in  an  fvlixrtaliiiti  t<i  Wnv^t  \  tlicliinli. 

rX  veriK'itcr  aliu^iic  iillu  tiiiiurc  vcl 

the  kiiigii  am  sxliortt  J  lu  ulwy  tlicii  Itinliu^at,  lu  Lmiwut  iU«  clmreb,   w  1 
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libliops  are  full  of  complaints  of  i-oyal  iiiislieliiivioiir:  the  eiiis 
of  (he  kiuga  of  the  eighth  ctntury  seem  almost  to  cancel  the 
memory  of  tht  ht-nefits  received  from  the  iiursing-fitthci-si  of 
the  teveuth  '.  Far  from  muintniuing  either  in  theory  or  in 
practice  the  divine  right  of  the  anointed,  the  prelntes  seem 
to  have  joined  in,  or  iit  le:tst  acquiesctil  in,  the  nijiiil  series  of 
displacements  in  Noithumhrin  '.  Alcuin  iiiounis  over  the  fiite 
of  the  national  rulers,  but  grants  that  l>y  their  crimes  they 
deserved  all  that  fell  on  them.  They  are,  like  Saul,  tlie 
aiioiuted  of  the  Lord ',  but  they  hnve  no  indefeasible  status. 
In  the  preaching  of  ]>eace  and  good- will,  the  maintenance  of 
oliedience  to  constituted  powers  is  indeed  insisted  on,  but  the 
duty  of  obeying  the  powers  that  be  is  construed  simply  aiid 
equitably*.  It  b  only  when,  in  the  presence  of  the  heatlien 
foe,  Christendom  and  kingdom  seem  for  a  moment  to  rest  on 
the  support  of  u  single  weak  hand,  that  the  duty  of  obedience 
to  the  king  is  made  to  outweigh  the  consideration  of  liis  de- 
merits. And  yet  Dunstan  had  prophesied  of  Ethelred  that  the 
sword  should  not  depart  from  his  house  until  ius  kingdom 
should  be  transferred  to  a  strange  nation  whose  worship  and 
tongue  his  people  knew  not ''. 

Nor  is  it  necessary  to  regard  the  gfrowth  of  royal  power,  as 
itinct  from  personal  ]>orop,  among  the  Anglo-Saxons,  as  having 
lieen  to  any  great  extent  atfected  by  the  precedents  and  model  of 
the  Fniuk  empire ".     Athough  the  theory  of  kingship  was  in 
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luve  pmileiit  csounKllora  feariog  the  Loril  nnd  honest  in  conversation, 
that  the  people,  iiiBtructed  and  comforteil  by  tlie  good  exnniplen  of  kings 
and  princes,  may  profit  to  the  praise  and  glory  of  Almighty  C<od, 

'  See  espedally  tlie  letter  of  Bonifnca  to  Ethelbald,  Coandl-t,  &c.  iii.  350. 

•  Above,  p.  153. 

•  See  Councils,  4c.  iii.  476.  Writing  to  Ethelred  of  Norlhuinliria  he 
■ays,  *  vidittis  quomodo  ptrierint  anteoesaores  vestri  regcs  et  principea 
pru|>ier  injustitias  et  rapinas  ct  inununditiaa  ....  timete  illoruni  per- 
ditionem  .  .  . ;'  p.  491.  'l^ui  sanctos  legit  scripturas  .  .  .  invenict  pro 
bujunnodi  peccstis  reges  regna  et  populoa  pstriam  perdidiaae ; '  p.  493, 

^  *  'The  words  of  the  old  writer  followed  by  •Simeon,  "deinde  Uoinini 

Bflragio  potitua,"  clearly  show  the  opinion  of  the  age  that  the  God  of 

allies  gavu  his  verdict  in  victory,  and  that  war  was  only  an  appeal  to  Ihe 

judgment  of  God  on  a   large   scale;'    Robertson,  Essays,  p.  3o8.     The 

principle  thus  expressed  might  bo  extended  still  further ;  there  were  no 

kings  (Irjurr  cxct-pt  the  kings  df  facto. 

'  J(\sx.  Wig.  ad  ami.  1016.  *  Allen,  Pronigative,^,  lo. 
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G»ul  jierlutps  Bcarccly  le»8  exalte<1  than  at  Conetaiiliiiople,  Uw 
priictic.o  wiis  vi-ry  lUflVrciif,  for  Uic  Merovingliiu  |ni]i|)('t.<  Vitex* 
Met  uji  mid  tiit'owii  down  ut  i>le(isiire.  But  duriiij;  the  eighth 
i-entury  tb«  influence  of  Eiiglund  on  llie  continent  whs  grvttUr 
tniin  llirtt  of  the  continent  on  lui^lund.  The  great  inifsiouariH 
of  Germany  looked  to  their  imtive  liuid  sis  the  guide  and  iwtteni 
of  tlie  country  of  their  adoption.  It  is  only  with  the  Knrolinguiu 
dynasty  that  the  itnitjition  of  foreign  custom  in  England  could 
l»egin  ;  but,  even  if  the  fiict  were  far  more  clearly  ancerUiined 
than  it  is,  the  circumstances  that  mude  it  ]Ki8sible,  the  crention 
of  national  unity  and  the  need  of  united  defence,  wore  much 
more  iin]K>rtHnt  than  n  mere  tendency  to  superficial  imitation. 
The  causes  nt  work  in  Gaul  and  Britain  were  distinct  nnd  the 
i-ewilts,  in  this  point  at  least,  widely  different. 

72.  As  the  personal  dignity  of  the  king  increased  nnd  the 
character  of  hi«  relation  to  his  jicople  was  mo<iilied,  liis  otfici«l 
.  powers  were  developetl,  and  his  function  as  fountuiu  of  justice 
liecanie  more  distinctly  recognised.  The  germ  of  this  attribute 
lay  in  the  idea  of  royalty  itself.  The  peace,  as  it  was  lallrd*, 
the  primitive  alliance  for  mutual  good  behaviour,  for  the  iier- 
fonnance  and  enforcement  of  rights  and  duties,  the  voluntary 
restraint  of  free  society  in  its  earliest  form,  was  from  the  I»e- 
ginniug  of  monarchy  under  the  protection  of  the  king.  Of  the 
three  classes  of  offences  tliat  came  under  the  view  of  the  l»w ', 
the  minor  infraction  of  right  was  atoned  for  by  a  cotupenvation 


'  Wild*,  Strafrecht,  pp.  l.iJ.S  iq.,  264  »n. :  W»itx,  D.  V.  O.  i,  411  :  'TU» 
iwi&ec  ia  the  nUtion  in  which  all  iitanil  whilat  itnd  in  to  r»r  M  »ll  ViintiniM 
lu  the  union  and  in  the  right  on  which  the  coniuiimlty  TttU.  Ho  who  actt 
o^iobt  llii&  conunitA  n  Vireach  of  the  peace.  Tht;  hre.ieh  of  th«  {learn  \* 
unrigbt ;  the  trnnsgrritiiion  itL.'iiinist  right  i»  n  liresch  of  thr  iwace  '  H« 
who  tint  ngftinxt  one,  sins  a;j;*in«t  all  ;  nnd  uo  ninn  niuy  rcdreaa  hi<  own 
wronj;>  until  he  has  n|i|irali;J  to  the  guardians  of  the  peace  for  jitftiec 
Ilunce  the  iirace  ia  Uie  g^reat  chock  on  the  practice  of  jirivate  war,  Uocxl 
fetlds,  and  tiic  no-called  Its  Inlioiii:  1  thinli  the  Certiuin  writern  tak*  Uttt 
high  a  view  of  the  power  of  the  .\n|ilo-Saxon  king  a»  giiivrdiaii  of  the  pmre, 
See  Schmid,  OcMtze,  p.  584  ;  Gn«i»t,  VerwaltiingBreobt,  i.  >6.  On  the 
whole  KiiliJMl  of  Au^'lo-Saxoo  criminal  procedure  ae«  Mr.  IjkiigliliD'a  Eaaav 
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to  the  iujured,  the  hot  with  which  his  ijirliviJual  good-will  was 
rt'dMined,  and  by  a  jmynieiit  of  equikl  iiuiuunt  tu  tlic  king  hy 
which  (hf  ufreiider  buu^ht  back  lii»  iulmi^^siuii  into  the  public 
jieacc  '.  The  grciiter  breuclies  ol  the  jieiice  iirisiiig  eitlier  (Voin 
refusal  to  pay  the  fines,  or  from  the  commission  of  offences  for 
whieh  fines  were  inadequate,  wt-re  jmnished  by  outlawry  ;  the 
offender  wiis  a  [lublic  enemy,  set  outside  the  law  and  the  peace; 
his  advei-sary  might  execute  his  own  vengeance,  and  even  com- 
mon hospitality  towards  him  was  a  breach  of  the  law,  until  the 
kintf  restored  him  to  his  place  as  a  meiiiljer  of  society '^  The 
third  class  of  offences,  which  seemed  lieyond  the  scope  of  out-  ' 
lowry,  and  demanded  strict,  public,  and  direct  ratlier  than 
casual  and  private  punishment,  were  )et  like  the  former 
capable  of  composition,  the  acceptance  of  which  to  a  certain 
extent  depended  on  tho  king  as  reprcscntinf;  the  people". 
In  all  this  the  king  is  not  only  the  executor  of  the  peace,  but  ' 
«  sharer  in  its  authority  and  claims.  But  this  i>ositiou  is  far  i 
from  that  of  the  fountain  of  justice  and  source  of  jurisdiction. 
The  king's  guarantee  was  not  the  sole  safeguard  of  the  peace : 
the  hundred  had  its  ueace  as  well  as  the  king  * :  the  king  too 
hatl  a  distinct  peace  whicli  like  that^  the~cnureh  was  not  that 
of  tiie  country  at  large,  a  special  guarantee  for  those  who  were 
under  special  protection '. 

The   gritft',  a   term   which  comes  into  use    in   the  Danish 


'  K.  Mnurer,  Krit.  l'eber«cliBU,  iii.  45 ;  LI.  Hloth.  nnd  Eiidr.  §(  11,  11, 
13  ;  Ini,  ii  3,  6,  7,  10  ;  SclimiJ,  Geaelze,  \>.  679. 

'''  Athebtaii,  ii.  i  ]o,  3.  BMgar,  i,  4  3  :  'ct  nit  utiagn,  id  est  exul  vel 
exlex,  nisi  rex  ei  i«lri»iii  concedat.'     Kthelred,  viii.  {  2. 

>  Aifred,  i  7,  ■  nit  in  arbitriu  regis  lie  vita  aic  mom,  ticut  ei  conduiiara 
viiliierit.'  Also  Ini,  }  6  ;  Edmund, ii.  §6;  Etiielred,  iv.  {  4  ;  butoompom 
AlfV'ed,  Intiud.  (  49.  7 ;  u  given  above,  p.  194. 

'  Kdniuiul,  iii.  §  1  ;  £dgar,  i.  {{  ),  3  ;  iU.  7 ;  Ethelred,  iii.  3  ;  Caimle, 
ii.  ii  15,  30. 

'  Svhiniil,  Cleutze.  p.  }84. 

'  (jtrith  [gridh]  ii  pro|>eriy  the  tlouiieile,  Yigfdnon  (IceUndic  Did.  s.  v.), 
nnd  contcquently,  asylum  ;  then  truce  or  peace  limited  to  place  or  time  ; 
Sihmid,  Ueaetze,  ])p.  584,  604.  So  Churcli-grith  in  sometimes  ustil  for 
tanctuar}- ;  but  it  really  meant  aii  much  aa  Church-fritli,  the  peace  and 
Mcurity  which  the  law  guarantee*  to  those  under  the  Church'i  protection. 
Scbinid  amtngei  the  »i)cc!al  peacea  or  iieveml  grithi  under  three  headii : 
(ll  Place;  churuhes,  private  houaex,  tho  king'a  palace  and  precinoti ; 
(l]  Time ;  faata  and  fcstivahi,  coronation  dayii,  days  of  public  gemots  and 
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struggle,  is  n  liniitf<i  or  localised  pence,  iiiiiltr  the  bpei'ial 
guarautee  of  tin-  iiidividunl,  and  diHcrs  little  tVr.in  tlie  proUvtiuu 
implied  ill  ilie  mund  or  perisonnl  guardiAni>bip  which  «p]ie«» 
muck  enrlier';  ultlioiigh  it  may  be  regarded  as  nnother  nmrk 
of  territorial  development.  \Mieii  the  king  becomes  the  lord, 
patron  and  miindborh  of  his  wliole  people,  they  i)iui8  from  Uw 
ancient  national  peace  of  which  he  is  the  guardinn  ititu  the  eloner 
1  personal  or  territorial  relation  of  which  lie  is  the  source.  ITie 
peace  is  now  Uie  king's  peace ' ;  although  the  yrith  and  the 
fni0ul  dtill  retiiin  their  liinii(>d  and  local  aj)])lic«tic.n.  thry  entitle 
their  jioftesaor  to  no  higher  rights,  they  do  but  invulve  thr 
transgressor  in  more  special  penalties ;  \iM/ritIt  is  enforced  by 
-■  the  national  olficera._tlie  fffiti*  by  t.he  king's  personal  acrtmnG; 
the  one  is  official,  the  oUier  personal ;  the  one  the  buaincM  of 
speciki  the  country,  the  other  that  uf  the  court '.  The  special  peaee  U 
jST"  further  extended  to  places  where  the  national  peace  is  not  fully 

^^1  courlfi,  i!|j6C'ial  gfttberiiigt  at  drinking-partics,  ulrs,  markets    riin>}i.  tc, 

^H  nnd  the  times  when  the  fyrd  U  »iiiuinoned  ;  (3)  Penon«:  i'                    w*, 

^H  and  nuiig;  Gexetze,  j>.  585;  GiiKist,  Verwultgiir.  i.  38,  3<;.                  fU* 

^^1  enactment  of  Ethelred,  iii.  i  1,  diituuniBhing  the  grith  uf  ihe  king,  that 

^^1  of  the  ealdnminn,  that  K>^'<-*a  in  the  l>urh-muot,  the  wnpontaka  >i»l  Ilia 

^^m  alehouse,  with  dill'erent  fines  for  breach,  is  very  noteworthy. 

^^M  '  Uneist,  VcrwiUtungsrecht,  i.  36,    The  original  meaning  of  miiHi/ is  said 

^H  to  be  /mnd,  Schmid,  Gesetze,  p.  634  ;  but  it  also  has  the  meaniukj  of  rorJ, 

^H  senuo  ;  and  <i(  i>alriix  polmtat ;  Waitz,  D.  V.  0.  i.  55. 

^^1  '  E<)n'anl,  ii.  1,  {  I  :  '  Inquisint  itaqae  qui  ad  eniendatiinieni  velit  nedire, 

^^B  et  in  sucietnte   (lennanere  qua   i|>ae  sit.      Eilmund,  ii.  {  7  :  '  Pax  regis.' 

^^1  8eo  Gneist,  Vcrwaltuugsrecht,  i.  26;  Self-goveniueut,  i.  J9  ;  K.  Maufcr, 

^^M  Krit.  Ueberschaii,  iii.  46. 

^H  *  The  king's  band-^tb,  in  the  law  of  Edward  and  Gathnun,  {  i.  masi 

^^M  mean  tlie  king's  mvad ;  the  I'liecial  ]>eacc  given  by  the  kin  :'     *       '  ;  tt* 

^^M  too  Ethelred,  vi.  (  14  ;  and  t)ie  '  pax  quaui  manu  sua  deil'                     -.  L 

^^m  i  2.  2.      To  this  bolun^'s  also  the  chapter  on  the  Poj-  "■  ■                       •  of 

^^M  Edward  the  Confessor,  in  wliich  the  peaot<  of  the  cot'                                 '  is, 

^^B  a  week  at  I'^ter,  Wldtsuntideitnd  Christmas  ;  the  p..  :>                           ,tmt 

^H  highways,  \Vatling -.street,  Ikenilil-strvet,  Eniiin-stre«t,  uid  Fi«>-»ay,  and 

^H  tba  peaoe  of  the   na\igalile  riven,  lire  [irotected  with  special  fines  that 

^^M  distinguifch  theui  fmui  the  iNinunon-law  jwace  of  the  country,  whiuh  als>i  is 

^^M  the  king's  j>eiii:e.     13esii]e<  these  there  is  a  fourth  peace  called  the  king's 

^^m  ImmlixraMe  i/rilh,  and  one  given  by  the  king's  writ,  which  annwer  more 

^^M  closely  to  the  idea  of  the  nniud  as  jiersonal  protection  ;  and  with  this  ar\- 

^^M  connected  the  original  pirns   of   the   crown  (see  lielow,  p.   105'.     Other 

^H  offences  against  the  peace,  and  the  protection  of  other  roa<ls  and  riven, 

^^M  bslouL'  to  the  view    uf  the   local   courts,    the  shire    and   the  sheriff,  al- 

^^1  thougli  not  le«s  closely  relatnl  t<>  the  king's  peace  and  jurisdiction.     Cf. 

^^1  Ulanvill,  dr  Ix^.  i.  1  ;  LI.  Edw.  I'onf.  i  u;  Pal^.ivu,  ('ouumaiwealih, 

^B  pp.  384,  ]8;. 


The  King'*  Peace. 

piovidcd  for:  tlie  grea*  liighways,  on  which  questious  of  locul 
jurisdiction  might  arise  (o  the  delay  of  justice,  are  under  the 
king's  peace.  But  (he  jjroccss  by  wliich  tht;  iiiilioniil  pence 
liecarae  tlie  king's  peace  is  ubuosit  impi-rceptible :  iiud  it  is  very 
gradually  that  we  arrive  at  the  time  ut  wliich  all^ace  and  law 
are  suppoSeil'  To  die  with  tlie  olcT  Icing,  and  rise  again  ut  thi> 
proclamation  of  the  new  '.  In  Anglo-Saxon  times  the  transition 
is  mainly  imjiortant  as  touching  the  organisation  of  jurisdiction. 
Tlie  national  ofliccra  now  execute  their  functions  us  the  king's 
officers,  and  executors  of  his  peace;  the  shire  and  hundred 
courts,  although  they  still  call  the  peace  their  own,  act  in  iiis 
name ;  the  idea  gains  ground  and  becomes  a  form  of  law. 
Ofl'ences  against^tlie  law  befotne  pfl]f<n<^fa  ^tgnini^t_tlip^km^>,  and 
the  crime  of  disobedience  a  crime  of  contempt  to  be  ex]>iated 
by  a  fpeciul  sort  of  fine,  the  oferhynveate '.  to  the  outraged 
majesty  of  the  lawgiver  and  judge.  The  first  mention  t»f  the 
ofrrhyrntsM  occura  in  the  laws  of  Edward  the  elder'.  It  \% 
probable  that  the  FeTonns  whkTi  Alfred,  accoriling  to  his 
biognipher,  introduced  into  tlie  adiiiiniMtratioii  cf  justice  h:id  a 
similar  tendency ;  and  these  two  reigns  may  be  accepted  ns  the 


t'ont*!nipt  of  J 

UW   U  *]N3' 

ciftUv  puji- 
iAhable. 


'  '  The  Sovereign  wus  tlie  ruuiitain  of  justiue ;  therefure  the  glreani  ceaied 
\n  flow  when  the  well-.^prinj;  was  covered  by  the  toinl).  The  judicial  bench 
vacant ;  »11  tribunalo  i'lo»t<l.  Sucli  was  tl»e  aiu:i<?nt  doctriiu! — a  doctrine 
•till  recojfnised  in  Anglu-Normjin  Kngland  ;'  Palgrave,  Normandy  and 
England,  iii.  193.  S|ieakin^  of  the  special  protections  above  referred  to, 
the  v&uie  writer  saya :  '  Sometime  after  the  Conquent  all  theie  apecial 
protection!  were  replaced  by  a  general  proclamation  of  the  king's  peace 
which  wan  made  when  the  community  assented  to  the  accession  of  the 
new  niiinarch,  and  tliia  fimt  proclamation  wns  conxidered  to  be  in  force 
■luring  tliu  remainder  of  his  life,  so  as  to  bring  any  disturber  of  the  public 
tran'|uillily  within  its  penalties.  So  much  importance  wat  attached  to  the 
cvremonial  that  even  in  the  reign  of  John,  offences  committed  during  the 
interregnum,  or  periMl  elapsing  between  the  day  of  the  death  of  the  last 
monarch  and  the  recognition  of  his  successor,  were  unpunishable  in  those 
uibuimls  whose  authority  won  derived  from  the  Crown ;'  Commonwealth, 
p.  jSf. 

*  Ofer-bymetse  (subauditio,  m.;le  andire,  unswers  to  the  later  over- 
•eannesse  (over-looking,  contempt) ;  it  is  marked  by  special  penalty  in  the 
rases  of  buying  ontnide  markets,  refusal  of  justice,  accepting  another  man's 
d«n>eodent  witliout  his  leave,  refusing  Peter'b  |>ence,  sounding  the  king's 
eo:n,  neglect  of  summons  to  gemot  or  pursuit  of  thieves,  and  msobcdieuee 
to  the  king'r  otlicers.     iSec  Schmid,  Gesolze,  p.  638. 

'  '  Si  quis  extra  portum  b.\rg»miiet,  oferhyruesie  regis  culpa  est ;'  Ed' 
ward.  i.  {  I. 
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Itcriotl  (it  whirl)   the  cliaiigci  uf  idea  seema    to   lwr«  b<>Mim« 
|>friiiuiieiit  \ 

73.  Uiit,  itltliou<|<li  it  may  be  convenient  to  ncccjrt  tlti»  M]i|irt).\i- 
iiiatiuii  to  a  ilalc,  t}ie  iiiflueuce  of  tlie  idea  may  Ik'  traoed  luucL 
further  hack,  llie  mliiiiiiistrutioji  of  the  peuce  is  iusejionible 
from  the  exercise  of  jurii>diction  ;  those  who  art*  in  the  uational 
lK>ac<>  are  suhject  only  to  tlio  nutional  courts ;  thonse  who  ure  in 
the  church's  ijrilh,  are  also  iii  the  church's  men  ;  those  who  iir» 
in  the  king's  munil,  are  atider  liis  coguieance ;  Uiose  who  are 
nmeiiuhlc  (o  any  jurisdiction,  owe  suit  and  service  to  the  cuarti 
of  tlie  jurisdiction;  when  all  are  Ln  the  »»»<«(/  or  tftilh  or  jnih. 
of  the  king,  he  is  the  supreme  judge  of  all  pemous  and  over  all 
causes,  limited  howcvc!  ''n. 

i...,J]urii-        In  regard  to  the  In:     :  »^.  .    ___^_ ^^^ip- 

diction  must  have  been  much  i  ;  i   the^  time  of  Alfred  ; 

as  these  tenants  were  liable  to  upcciyl  burdens  payable  directly 
to  the  state,  and  as  the  profit.s  of  jurisdiction,  which  were  counted 
among  these  bui'dens,  were  inseparable  from  jurisdiction  itself, 
it  is  probable  that  the  jurisdiction  of  these  lands  was  administered 
by  royal  officers,  not  necessarily'  sej>anitc  from  the  busings  of 
the  hundred  courts,  but  as  a  part  of  their  work,  having  special 
reference  to  the  king's  interests '.    They  would  be  from  the  Crrt 

'  "Ww  conclujiiij;  cliaptrr  of  Kttcx'i  Lif«>  of  Alfred  I'M.  11.  B.  p.  49;) 
giv«a  tuiiie  iiiiporlanl  ttaU,  itut  unly  u  to  the  |>ai'lii:ipiitioii  of  ike  Kind 
ill  judicature,  but  u  to  the  can>|io8itian  uf    tho  lucol  ruurl*  in  bi»  J*y. 
Tlie  nnljil<Mi  and  it^iiobiles,  the  eorls  and  reorU,  were  conaLMitly  cliMH^frveing 
in  the  gcuiott  'in  conciuniliuD  cumiluiii  et  |irii>        '  ;  I'-uf  tlut 

ealdurnian  and  gcrefa.  enrl  and  ceurl,  had  thi  ■•  cnurU. 

None  uf  the  auitora  were  williii{r  to  allow  that  v% .....   ... 

^refan  Jetemiined  was  true;  a    proof  Hint  aillitn]>j;li  th*' 

declare  the  law  the  ultimate  detcnuinatiun  roteil  i»  eiwli 

anitora,     Thia  caused  a  ^reat  number  uf  causes  to  bo  broi' 

king:  he  iunimoned  the  faulty  ju(lj,'r«  liefure  him  and  carel 

into  each  oa^c  ;  or  exaiiiilUHl  tlieiii  tlirt>ugh  bia  iiteiweiii^en) ; 

lie  found  them  guilty  Iha*.  lliev  aliould  tithrr  rc*i;jn  the  !■: 

had  eoiiiiiiilted  to   t'  -  •      ■>  -      -> 

Wo  learn  from  this  t 

inaiu)u|xi  were    uni.i. 

i^nioranne  was  ' 

•tudy.  thatit  !>- 

of  fuita  that  they  ttrm  UUtj,     Tlw  ■  1  rvi  n  tftmtnti  r^iBf  I  jiimi  toauba  ftWH 

the  reading  of  hii  lawn. 

'  Jn  the  Salian  Matta*  (aW**,  |^  j«V,  iW  iliiii«1ifM«  m»m\  .         ' 
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the  peace  of  tlu<  kiiij?  rather  iLiui  in  tlmt  nl'  the  hundred, 
lieu,  however,  rdlkhuida  were  turned  into  liookluiuls  iu  fiivuur 
of  either  churrlies  or  individiialN,  mid  nil  their  i)hlif;aiions  save 
ae  trinOild  iieressitaii  tiannferred  with  them,  tlic  I'rtilits  uf  juris- 
Sction  and  jurisdiction  itself  fgllowed  too.  Such  jurisdiction  aa 
fiad  l)eeu  exercised  on  hehalf  of  the  king,  in  or  out  of  the  pujiuhir 
courts,  was  now  vested  in  the  recijuent  of  the  grant.  This  may 
have  been  a  verj'  early  innovat  ion.  The  terms  sac  and  aoc  ',  which 
imply  it,  are  not  found  until  Jate  in  the  poriod,  hut  occur  almottt 
_uuiver&)il!y  in  Nonnan  grunts  of  conliniintion,  as  describing 
efiiiite  iinniunities  which  may  have  beeu  only  implied,  though 
Necessarily  implied,  in  the  origrinal  grant,  and  customarily  re- 
icognised  U3ider  these  names ".  The  idea  of  jurisdiction  accom- 
^Banying  the  possession  of  the  soil  must  be  allowed  to  be  thus 
^Hncient,  although  it  nuiy  be  tiuestiuiied  whether,  except  in  the 
^^^ge  territorial  lord8hi2)8.  it  was  actually  exercisetl,  or  whether 

'       of  the  nktiuu,  the  ucebaro  lixiked  nfter  the  interL'at.i  of  the  king.     In  the 
later  ruimty  court,  Home  tiuch  diviiiion  of  tluties  and  iuteresLn  must  have 
inted   between    the    Bhcritf  Kud  the  coroner ;  anil  in  the  Anglo-Saxon 
[>e,  there  muy  have  been  a  hundred-reeve  ru  well  as  a  hundreds-ealdor 
|).  1 1  i).     Yet  in  the  county  court  the  sheriff  waa  nominated  by 
crown,  the  cnroiier  choaen  by  the  fwople  ;  and  earlier,  the  ealdonnnn 
4  a|i|Kiiuted  by  the  king  and  witan,  the  Hhoritf  apparently  by  tlie  king 
ne.     And  it  in  extremely  difficult  to  dUtinguish  between  the  duties  of 
iheritf  executing  the  peace  aa  the  officer  of  the  nation,  and  collecting 
revenue  as  steward  of  the  king. 

Sac,  or  ijM'U,  oeeinB  to  mean  litigation,  and  s<V;n  to  mean  juriiidiction  ; 
former  from  the  thing  (socu)  in  dispute  ;  the  latter  front  the  seeking  of 

but  the  farm  is  an  allitei-ative  jingle,  which  will  not  bear  oToM 

PPPI^ril.  Kemble  refers  sacu  to  the  preliminary  and  initiative  process, 
and  sAcu  to  the  right  of  investigation  ;  Cod.  Dipt.  1.  p.  xlv.  Ellis  mokes  one 
the  jurisdiction,  and  toe  the  territory  within  which  it  was  exercised ;  lu- 
trod.  i.  3  7  J.     See  also  Schmid,  Gesctze,  p.  654. 

Keuihle     C.   D.  i.  p.  xliv)  remark!^,  tliat  except  in  one  questionable 
'ant  of  Eilgnr,  sac  and  soc  are  never  mentioned  in  charters  before  the 
jgo  of  Edward  the  Confessor ;  and  concludes  that  '  they  were  so  inherent 
the  land  as  not  to  require  iwrticularisation  ;  but  that  under  the  Nor- 
mans, when  every  right   and    privilege  must  be  struggled  for,  nud  the 
consequences  of  the  Norman  love  of  litigation  were  bitterly  felt,  it  became 
a  matter  of  necessity  to  lukve  them  not  only  tacitly  recognised  but  solemnly 
reoorded.'     The  idea  that  the  manor  origiuatex  in  the  gradual  ncquisi- 
by  one  family  of  a  hereditary  right  to  the  lieadiihip  of  the  township 
the  accumulation  in  that  capacity  of  lands  and  jurisdiction,  does  not 
m  to  have  anything  U>  recommend  it.     In  fact,  within  historic  time* 
lemdoian  of  the  township  does  not  occupy  a  position  of  jurisdialion, 
'  -wvii^v,  agency. 
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the  pruidiftor  would  iiot  as  a  rule  eatisfy  himself  with  tlie  profits 
of  jurisdiction,  and  transact  the  business  of  it  through  the 
Didiriiiry  courts.  It  is  probable  that,  except  in  u  veiy  lew 
special  cases,  the  tac  and  soc  thus  granted  were  before  the 
Conquest  exemptions  from  the  hundred  courts  only,  and  not 
from  tlio.se  of  the  shire ' ;  and  that  thus  they  are  the  Iwsia  of 
the  luittiorial  court-leet,  as  the  mark-system  is  that  of  the  court 
baron.  There  is  no  evidence  of  the  existence  of  a  domestic 
tribunal  by  which  the  lord  tried  the  offences  or  settled  the  dis- 
jiutes  of  his  servants,  serfs,  or  free  tenantry;  he  satisfied  himself 
with  arbitrating  in  the  latter  case,  and  producing  the  criminal 
in  the  public  courts'.  But  when  gi-anta  of  »ac  and  »oc  became 
common,  these  questions  would  swell  the  business  of  his  private 
courts,  and  his  jurisdiction  would  apply  as  much  to  those  who 
were  under  his  jM-rsonal,  as  to  those  who  were  in  his  territorial 
protection.  By  such  grants  then,  indirectly  as  well  as  directly, 
large  sections  of  jurisdiction  which  had  been  royal  or  national, 
fell  into  jirivate  hands,  and  n.s  the  tendency  was  for  all  land 
ultimately  to  Wcome  bookland,  the  national  courts  became  more 
and  more  the  courts  of  the  landowners.  The  ancient  process 
was  retained,  but  exercised  by  men  who  derived  their  title  from 
the  new  s-ource  of  justice.  Their  jurisdiction  was  further  modi- 
fied by  enactment :  as  the  thegii  had  socn  over  bis  own  men,  the 
king  had  »ocn  over  his  tJiegim ;  none  but  the  king  could  exer- 
cise or  have  the  profits  of  jurisdiction  over  a  king's  thtifii ' ;  none 
but  the  Mng  could  liave  the  fiues  arising  Fi-oni  flie  offences  of  the 
owner  of  bookland '.     And,  although  this  might  practically  be 

'  In  Cod.  Di|tl,  dcccxxviii  and  dccclviii,  Edward  frees  certain  eatates  of 
Westminster,  '  mid  sace  and  mid  socne,  Kcotfreo  and  gavelfrei),  on  hnndredt 
nvd  on  teire,'  but  the  exemption  it  unusual,  and  even  in  these  passages 
nuiy  not  be  a  full  exemption  from  juriidictioD.  However,  when  in  Domes- 
day the  sheriff  of  Worcestershire  rciHirts  that  there  are  seven  hundreds  uiit 
of  the  twelve  in  which  he  has  noauthority,  it  is  clear  that  such  jurisdictiuas 
moat  have  been  aln;ady  in  being. 

*  K.  Maurer,  Krit.  Ueljerscliau,  ii.  56. 

*  Ethelred,  iii.  f  II :  '  Et  nemo  habeat  socnam  snper  taynuin  regis,  nisi 
•oIds  rei.'  lineist  insists  that  this  refers  only  tu  theipis  who  were  membeis 
of  the  witenagemot;  VerwaltungKrecht,  i.  35,  37,  38. 

*  Ethelred,  i.  $}  1 ,  14  :  '  Et  lial>est  rex  forisfacturas  omnium  eorum  qui 
liberas  terras  CbAclandi  habcnt,  nee  ODm|ionat  aliquis  pro  ulla  tyhtla,  si 
iiou  iut«rsit  testimuiiiuiii  jtraepuiiti  regis.'     See  also  Canute,  it  H  I 


I 
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obgerved  by  recognising  the  popular  courts  as  roj-al  courts  for 
the  smaller  owners  of  bookland,  the  king  had  a  ' theniruj-manna' 
ccurt,  in  which  his  greater  vassals  Fettled  their  disputes'.  But 
the  time  came  when  the  great  U>cul  landowner  was  vested  with 
the  right  of  representing  the  king  as  judge  and  land-riea  in  his 
wbole  district,  and  so  exercised  jurisdiction  over  minor  land- 
owners. This  change,  the  bearing  of  which  on  the  hi(^tory  o( 
the  hundred  courts,  which  also  were  placed  in  private  hands,  is 
Tery  uncertain,  seems  to  have  begun  to  opf  rate  in  the  reign  of 
Canute'.  It  is  at  tliat  date  that  the  htnd-riea  becomes  pro- 
minent in  the  laws  ;  the  further  development  of  the  practice,  as 
shown  iu  large  and  almost  exhaustive  granls  of  immunity,  must 
l»c  referred  to  the  weak  reign  and  feudal  proclivities  of  Edward 
the  Confessor.  Wherever  it  prevailed  it  must  have  brought 
the  local  jurisdictions  into  close  conformity  with  the  feudalism 
of  the  continent,  and  may  thus  serve  to  explain  some  of  the 
anomalies  of  the  sj'stem  of  tenure  as  it  existed  in  the  times 
reported  in  Domesdaj'. 

These  immunities,  tying  the  judicature,  as  it  may  be  said,  to 
the  land,  and  forming  one  of  the  most  jiotent  causes  of  the 
territorial  tendency,  so  far  ousted  the  jurisdiction  of  the  national 
coutts,  whether  held  in  the  name  of  the  king  or  of  the  people, 
that  it  might  be  almost  said  that  the  theoretical  character  of  the 
sovereign  rises  as  the  scojie  for  his  action  is  limited.  This,  how- 
ever, was  to  some  extent  counteracted  by  the  special  retention 
of  royal  rights  in  laws  and  charters.  Accordingly,  in  the  later 
laws,  the  king  specifies  the  pleas  of  criminal  justice,  which  he 
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'  Kenible,  Cod.  DipL  mcclviii  ;  .S&iona,  ii.  46,  47.  In  tliis  inat&nce  the 
biihop  nf  Roche*ter  sueii  the  widow  of  Elfric  in  the  kin;;'ii  '  tbeningnunna 
^mot'  for  certain  title  deeds  alleged  to  have  been  stolen:  the  coiut  ad- 
juilyei)  them  to  the  bishop.  Afterward.i  her  relatinnK  brought  the  Diatter 
hefure  the  ealdurman  and  the  folic,  who  compelled  the  binhop  to  restore 
Uieni.  It  is  a  very  curious  case,  and  certainly  serves  to  illustrate  the 
principle  that  the  shire  could  compel  recourse  to  itself  in  the  first  instance 
even  where  such  high  interest!  were  conceme<l.  See  K.  Maurcr,  Krit. 
I'cbemchau,  ii.  57. 

*  Law*  nf  the  Northumbrian  Priests,  iS  49,  54,  j8,  >;g :  cf.  Ethelre<l,  iil, 
C  1  •  If  Maurer,  Krit.  Uebeischuu,  ii.  50,  >Ir.  Adams  urges  with  a  great 
•  •Jfe  imimrtanee  of  the  roigu  of  the  Confeaaor  an  an  epoch  in 
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Ple*>  of  Uu   retains  for  fak  own  adniiiiiatratiuii  and  prolit ;    such  a  list  is 
_. — -  given  in  the  laws  of  Cauiute ;  breach  of  tlie  kinft's  protection, 

I       Vi  house-breaking,  assault,   neglect  of  tlie   fyrd,   and   outhiwry'. 
I    Theee  were  Uie  original  pleas  of  the  crown,  and  for  tliem  s{>ecial 
fiues  were  received  by  the  king's  officers  in  the  local  courts.    By 
a  converse  process,  such  small  j)Brts  of  criuiinul  jiroccss  aa  still 
belonged  to  these  courts,  aritring  from  tlie  cflcnces  of  smaller 
ireemeu,  together  witli  the  voluntary  and  contentious  jurisdic- 
tion for  which  the  courts  of  the  lllndov^^lers  wert-  not  competent, 
came  to  ho  exercised  in  tho  king'.s  name,    lie  interrered  in  suits 
which  hod  not  passed  through  the  earlier  stage  of  tlie  hundred 
and  the  shire',  and  iisscrteil  himself  aa  supreme  judge  in  all 
icauses,  not  in  apj>cals  only.     All  jurisdiction  was  thus  exercised 
(either  by  the  king  through  his  otficers,  or  by  landowners  who 
had    their    title    from    him.      Tliu    royal    officers   acted    in    the 
hundred  courts  with  iVecmfii  of  ail  classes  that  still  owed  suit 
to  them ;  and  the  shire  courts  were  composed  of  uU  lords  of 
land,  acir-theffng,  and  others,  including  a  repreieutatiou  of  the 
humblebt  landowners. 
—    ■  ■  74.  The  subject  of  tenure  in  Anglo-Saxon  times  is  l»eEet  with 

niuny  apparently  insuperable  difficulties^.  We  have  not  ma- 
terials for  deciding  whftiier  a  uniform  rule  was  oljterved  in 
tlie  several  kingdoms  or  in  the  legal  divisions  which  continued 
to  represent  them  clown  to  the  Norman  Conquest  and  later: 
wlicthur  the  Dam'ph  Conquest  may  not  have  create<l  difFerences 
in  Mercia,  Northumbria,  and  East  Anglia;  or  whether  the 
variety  of  nomenclature  found  in  Domesday  Book  implies  a  dif- 
ference of  diunicter  in  the  reliititms  described,  or  merely  the 
variations  of  locn!  jmd  custoiimry  temiinoiogy.  It  was  the 
result  of  an  investigation  tninsactetl  by  diffcront  officers,  many 
of  whom  were  Nornuius  and  scarcely  uudersloud  the  meaning 
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'  Canute,  ii.  §  u;  K.  Maurer,  Krit.  rebenchau,  ii.  jj.  The  charter  of 
Alfred,  in  wliieli  tliene  rights  nre  ^oniitcil  awit;  t<>  the  aliWy  i>f  Shaftealinry 
(Cml.  Dipt.  Kccx),  801'ins  t*)  Iw  vcj-y  doubtful. 

"  Keuiblr,  Sa-xiinB,  ii.  ^C<  ;  t'od.  lJi|il.  dexciii,  dcflv.  In  tlie  n^i^-n  of 
Kthelred  tli<<  Itini^'  seuda  his  inscgel  or  writ  t'l  lliu  chin  iiicVit  uf  Ucrkaliirc, 
bidding  them  arbitrate  between  Leofwiue  and  Wynlbed ;  C  K.  ilcxciii. 

*  Hallaiu,  M.  A.  ii.  393;  I'nlgrave,  C'uuiiU'juwealtb,  |ij>.  576  iHj. 
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ot  the  witnesses  whose  evidence  tlicy  were  takincr.     There  is,  The  Anji 

,  ,        ,  ■  ,    .  ...        S"™ 

however,  no  qaestiun  of  any  general  subvei'sion  of  tlie  primitive  •yttam  nt 
rule  before  the  Norman  Conquest.      No  Icgislntion  tinned  the  nmwoiiiirf 

.,..,,  ,  ,  .         ,         the  law  n.it    . 

free  owner  into  tlie  leudal  tenant:    wnutevt-r  changes  in  that  oat uftim    '^ 
direction  took  place  were  the  resuJt  of  individual  nets,  or  of 
very  gradual  clinngea  of  custom  arising  indirectly  from  the  fact 
that   other    ivlations  were   assuming   a   territorial    character. 
Domesdny  Book  attests  the  existence  in  the  time  of  Edwanl  the  Pnu-ticenf 

^  *        ,  ,  -  11  1      .         coniincnd.ul 

ConfesKor  of  a  large  class  o(  frccnren  who,  by  commendation,  iwn  m  it 

«ii-ii  i'".i  1-  CI  1  .        i»i>|ioAni  In 

had  placed  tlicmselvcs  in  tin-  rclatuoti  of  liejicndenoe  on  a  superior  UumoKUy 
lord';  whether  any  power  of  transferring  their  service  still 
remained,  or  whether  the  protection  which  the  commended  free- 
man received  from  IiIh  lord  exttii<li'd  so  far  as  to  give  a  ffudal 
iharncter  to  liis  tenure  of  land,  cannot  be  certainly  determined  ; 
but  the  very  use  of  the  term  f eema  to  iinjdy  that  vas-salage  had 
not  in  these  cases  attained  its  full  growth  :  the  origin  of  the 
relation  was  in  the  act  of  the  def>eiuleut.  On  the  other  liaiul, 
tlie  occujiation  of  the  land  of  the  greater  owners  by  the  tenunti<, 
or  dependents  to  whom  it  was  granted  by  the  lord,  previiiled 
according  to  principles  little  changed  from  primitive  times  and 
incaj)able  of  much  development.  It  would  feeni,  however,  wiser 
to  look  for  the  chief  cause  of  change  in  the  alteration  of  other 
rrelalions.  This  tendency  with  reference  to  judicature  we  have 
just  examined.     When  every  man  who  was  not,  by  his  own  free  "f""'ii"f 

f  ''  ^  llm  Man  «tf 

esession  of  land,  a  fully  (lualified  member  of  the  common-  umtniiip  n. 

*  .  c<jiin«*i**'l 

realVli,  had  of  necessity  to  find  himself  a  lord,  and  the  king  had  with  UnJ. 

erted  for  himself  the  jxisition  of  lord  and  imtroii  of  the  whole 

ation ;   when  every  free  man  had  to  provide  himself  witii  a 

permanent  tecurity  for  Inn  own  appearance   in  the  courts  of 

jjuslice,  of  which  the  king  was  the  source,  and  for  the  mainten- 

tice  of  the  peace,  of  which  the  king  was  tlie  protector ;  when 

Very  thegii  aspired  to  »rtc  and  see,  ami  the  king  alone  had  socn 

Dver  his  thcgns  and  the  owners  of  l>oukland  ;  the  relation  of  the 


Elli",  IntrcHl.  to  Domo«(l»y,  i.  f>4  61).     The  term  i.4  uiiMt  fr«nient  in 
Eiwex  and  Ktuit  Anj*lia  ;  liiit  ilv^riptibus  thut  imply  Itie  ffonural  iiAe  t>f  llie 
practice  are  abundant;  «ucti   as  'iro  cuin  terra  ubi  voluerit,"  'qttacrere 
ominma  ubi  voluerit;'  Uallaui,  M.  A.  ii.  276,  note  x. 
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small  landowner  to  l.he  greater  or  to  the  king,  and  the  relation 
of  the  landless  man  to  liis  lord,  created  a  pcrfeotly  graduated 
by»teni  ot  Jurisdiction,  every  step  of  which  rested  nn  the  pos- 
scBgion  of  land  by  one  or  both  of  the  persons  by  whose  relations 
it  was  created.  The  man  who  had  land  judged  the  man  who 
had  not,  and  the  constant  nHs-imiiation  guijij:  on  betwecji  the 
poor  landowner  and  the  mere  cultivator  of  his  lord's  land,  had 
the  j-esult  of  throwing  Loth  alike  under  Ihe  courts  of  the  greater 
proprietors.  As  soon  iis  a  nuui  found  iiinv-ilf  obliged  to  suit  and 
service  iu  the  court  of  his  stronger  neighbour,  it  needed  but  a 
tingle  step  to  turn  the  practice  into  theory,  and  to  regard  him 
as  holding  his  land  in  cons iderat ion  of  that  .suit  and  service '. 
Still  more  bo,  when  by  special  grant  other  royal  rights,  such 
us  the  collection  of  Uaiiegeld  and  the  enforcement  of  military 
ten'ice,  are  uuule  over  to  the  great  lords";  the  occupation, 
though  it  still  hears  the  luiiue  of  abdial,  returns  to  the  character 
of  usufruct  out  of  which  it  sprang,  when  the  national  ownership, 
alter  first  vesting  it«'lf  in  (lie  king  ns  national  representative, 
has  l)etn  broken  up  into  particulars,  everj-  one  of  which  is 
capable  of  being  alieniitcd  in  detjiil. 

7.T.  In  the  obligation  of  military  service  may  Iw  found  a 
second  strong  impulse  towards  a  national  feudalism.  The  host 
was  originally  the  people  in  arms;  the  whole  free  population, 
whether  landowners  or  dejjendents,  their  sons,  servants,  and 
tenants.  Militaiy  service  was  a  ]  ersonol  obligation  :  military 
organisation  dei>ended  largely  on  tribal  and  family  relations  : 

'  Hence  tho  alodiftriu  of  Dometday  are  represented  M  holding  Ihcir 
lancU  of  n  >u|>erior  ;  not  Viecauiie  they  ha<l  roveived  them  of  liiin,  but  lie- 
MUM  they  did  iiuit  ftnd  aervice  at  hia  court,  and  foUoweil  )th  iMnner. 
Hence,  tcm,  Edward  thu  C'onfenBor  wa«  able  to  ^ive  to  the  iibliey  of  H. 
Aii|^fttinL«*ti  )iiH  own  aloiliarii^s ;  tho  kiii^  hcin;^  lord  of  all  who  had  no 
other  lonl.  They  rciuaincd  alod'aric  l>y  title  and  inheritance,  and  pro- 
bably escaped  soino  of  the  bunlenn  of  territorial  dc]>endence. 

'  Gneist,  who  treats  thin  pubject  from  a  different  point  of  view,  inclines 
to  refer  the  Kinkin;;  of  the  eeorl  into  deiiendence  generally  to  three 
cttuseii:  (l)  The  burden  i.f  military  lervice,  wliicli  led  him  to  commend 
hinuelf  to  a  lord  who  would  tlii'ii  be  nn»wirable  for  tlx;  military  service  ; 
I,))  tn  the  ronvenicnro  which  t)ie  ni>'r  iiloilial  ownrrK  fouml  in  neeking  jor- 
lice  inini  a  xlrang  i>eii;hl>our  riitlicr  than  fMUi  n  distant  court;  and  (jj  iu 
'  "olitary  defence  doling  Hit:  ilanish  wars,  which  ilrove  men 
of  fortified  houaes  j  Verwaltungnrecht,  i.  .Si,  53. 
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^Ik  praoMK  nf  conquest,  land  was  the  reward  of  service  ;  the 

the  obligation  of  freeflom,  of  which  the  lond  was 

l««tw»rd  Mod  TJaible  sign.     But  very  curly,  us  soon  pei-hiips 

I'Uie  idea  of  a«iMinit«  property   in   Inud  was  <leveloped,  tlic 

rviee  became,  uot  iiidcod  a  burtleu  upon  the  land, 

1  a  |ierw>iial  dnty  tljat  practically  ilepended  on  the  tenui-e  of 

1 ;  it  may  be  that  every  hide  Imd  to  inaintnin  its  warrior  ;  it  U  bsonma 

Icerlaiii  ibat  eveiy  owner  of  laud  was  obliged  to  the  fyrd  or  ^IlkSl] 

t)ie  owner  of  liookland  as  liable  to  the  trinO'fu  ne- 

alone^  and   all   others  by  the  common  obligation.     It 

«wikl  perbape  be  hiizardous  to  apply  too  closely  to  England 

tk*  diaUfifCtlftiw  titat  exit^tvd   under  the   Frank  and  Iniperial 

inif!  holder  of  nlotliul  laud  was  suliject  on  the  con-  Pcmittrrarj 
to  the  fine  for  neglecting  the  Heerbiinn';  the  holder  me  b«t. 
fa  beaeSciuai  to  forfeiture'.  The  same  practice  might  apply 
England  to  lauds  analogously  held,  although,  from  the 
pacaiiarlv  defensive  character  of  English  warfare  after  the 
oeosolidaUon  of  the  kingdom,  it  might  very  early  be  disused. 
The  biw  iif  Inl,  that  the  landowning  gesithcundman  in  case 
ol  aegieeting  the  fyrd,  should  forfeit  his  laud  as  well  as  pay 
Ito  dullingc  ai  fyrdwite',  may  be  explained  either  of  the 
(■ilh  holding  an  estate  of  public  land,  or  of  the  landowner 
ttandiflg  m  the  relation  of  gecith  to  the  king :  it  seems 
nataral  however  to  refer  the  fine  to  the  betrayal  of  his 
aharacter  of  free  man,  his  forfeiture  to  his  desertion  of 
•laty  as  gesith.  The  later  legislation,  which  directs  for- 
kiture  in  case  of  the  king's  presence  with  the  host,  whilst 
fine  of  1 30  shillings  wag  sufKcieat  atonement  if  he  were  not 
at,  would  ietnt  to  be  the  nataral  result  of  the  change 


Dtcnininr  tiber  homo  !a  hnslem  bannitat  fuerit  «t  venire  cont«m|>- 
ilismioin  id  Mt  f>olido«  60  p«noIvat ; '  Cap.  Bonon.  811,0. 
:  ;  V>\ia.  D.  V.  G.  iv.  486. 

■  '       '  irincifiii  habent  parem  suum  contra 

et  cum  eo  ire  vel  nlore  nolufrit, 

.  ,.. Cup.  Bonon.  811,  c.  J  ;    Bjiliixc,  i. 
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t  temm  luam ;  non  lubeiu  terrain  ix  lolidis ; 
.  iU-' 


fOL.  1. 


2tO 


Cotutitutional  Hi*tori/. 


[CHA». 


wbicli  placed  the  whole  populaliou  iu  depeudeucc  uu  him  u  i 
lord'. 

Tji.  miiiiar^      It  is  i,y  „o  mcans  iiuprobablo  that  the  final  hiodiug  of  Luid- 
I  Uieipi.     iiwiiersliip  with  uiilitary  nttondnnce  on  the  king  iii  tlie  form  uf  J 
tho  thegii's  service',  is  couiieeted  with  the  siime  legislation  of' 
,  Alfred  and  Edward,  which  we  have  already  examined  in  refer- 
ence to  treason  and   the  maintenance  of  the  peace.     To  theirJ 
date  ajipi-oximately  belong  the  definitions  of  the  thegn  as 
sesMng  five  hides  of  his  own  land,  church  and  kitchen.  hrll< 
house  and  hurh-geat-setl,  and  special  service  iu  thn  king's  hall:1 
the  thegn  of  Alfred  is  the  miles  of  Hede ;    Ihe  history  of 
year  A.d.  89^  shows  an  amount  of  military  organisation   i>ii| 
Alfred's  part,  of  which  there  is  uo  eaiiier  evidence,  an  anny  <il 
reserve  and  a  definite  tcnn  of  service.     '  The  king  had  di>'idc 
his  forees  (fierd)  into  two,  so  that  one  half  was  constantly  sfl 
home,  half  out  iu   the  field ;  l)csides  those  men   whose  duty  it 
was  to  defend  the  liurhs".'     The  military  policy  too  of  C'harle 
the  Great  may  by  this  time  have  affected  England.     The  in 
l)rovenient  of  organisation  involves  a  more  dii-tinct  definition 
military  duties;  and  it  is  certain  that  the  increased  important:! 
and  costlincKS  of  equipment  must  have  confined  effective  serried 
to  the  rich*.     But  although  the  thegn  waa  bound  to  milit 


'  Etlielred,  V.  i  j8  ;  vi.  \  35.     '  Qu*ndo  rex  iu  hoetem  t>er);il,  at  qu 
(Klictu  ejus  vocatas  remaoterit,  ai  ita  lil>er  liomo  est  ut  h»b«nt  aocuD  laaa 
et  wottn  et  ouni  terra  aua  |K>wiit  ir«  quo  voliierit,  <le  ouini  tem  aua  Mt  U 
inisericordia  Regis.     C'ujubcunque  vero  alteriua  doniini  liber  hnniu  n  ib 
linat«  remaniwrit,  et  doiniiiiii    ejua  pro   eo  alium    tiominciii   •luierit, 
Sdlidia  domino  eiio  qui  voratua  fiiit  eniendabit.     Qiiud  ai  ex  1  '  ' 

pro   eo  al)icrit    ijac   qiiidem   domino   aiio   x\   boI.,    domiuua    ;> 
totideui    sol.    regi  enicndabit;'     Domesday,    i.    171,    Worceatcr; 
Canute,  ii.  §  65,  neglect  of  tlio  fyrd  involvoa  a  tine  of  ijo  alullii  _ 
in  I  77.  whoever  flies  from  hia  lord  or  liia  conipaninD,  in  sea  or  land  i 
dition,  is  to  love  all  that  he  }iiwi,  and  even  hia  bmikland  is  forfeitl 
the  king.     HU  lord  cnt«r«  on  the  land  that  be  haii  given  him,  and  1 
ia  forfeit ;  bnt  this  is  not  the  neglect  of  the  fyrd,  but  tho  Herulit 
cnuUnental  Inw,  which  waa  piini-lmble  hy  death  ;  Cap.  Bonon.  811,  c.  ^j 
Baluze,  i.  .138. 

'  Gneist,  Self-govomtnent.  i,    11  :  The  thegn'a  service  waa  clearly. 
IKtraoiial ;  1 }  i  at  his  own  coat  of  equipment ,     i)  he  paid  hi«  own  o«|«na 
during  the  caiii|Miigti. 

'  Cbron.  Sax.  A.l>.  894. 

'  Uixiit,  Self-govanmunt)  i.  :o.    The  ttagim  inay  Iu  Uius  uiarliMi :  (ij 
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service,  we  have  not  sufficient  warmnt  for  accepting  the  theory  No  sxwi 
that  hig  service  bore  to  the  extent  of  his  land  the  exact  pro-  with  r<iu<iaj 
portion  that  is  laid  down  in  feudal  times  '.     Tlie  hide  might  no  miliurr 

furnish  its  man;  the  thegn  niiglit  \m  aiiswerulile  for  five  ineu,^. 

or  for  one  warrior  five  times  as  well  cquipjjcd  as  the  ordinary 
free  nian :  in  the  reign  of  Ethclrcd,  eight  hides  furnished  a 
helu)  and  a  coat  of  mail';  in  Berkshire  in  the  time  of  Edward 
the  Confessor,  the  custom  was  that  every  live  hides  sent  one 
warrior  (miles)',  and  each  furnished  hiiu  with  four  shillings 
for  the  provision  of  two  montlis  :  if  he  failed  to  attcuJ  ho 
suffered  forfeiture.  But  we  have  few  more  indiuatioiis  of  local, 
and  none  of  general  pnictice,  and  it  is  probuhle  Uiut  the  com- 
plete following  out  of  the  idea  of  proportion  was  resei-ved  for 
Henry  II,  unless  his  military  reforms  are  to  Ik;  understood,  as 
fio  many  of  bis  other  measures  are,  as  the  revival  and  strength- 
ening of  anti-feudiil  and  prae-feudal  custom.  Still  even  thrse 
traces  are  sufficient  to  show  the  tendency  to  hind  up  special 
possession  with  special  service,  and  consequoutly  to  substitute 
some  other  liability  for  that  of  milibtry  service  in  cases  where 
that  special  qualilicntion  did  not  exist.  Whether  th<?  simple 
freeman  .served  as  the  follower  of  the  lord  to  whom  he  had 
commended  himself  or  to  whose  court  he  did  service,  or  as  the 
king's  dependent  under  the  banner  of  the  sherifl'  or  other  lord 
to  whom  the  king  had  deputed  the  leading,  he  found  himself  a 
member  of  a  host  bound  together  with  territorial  relations  *. 


ttie  imivcrs&l  oMigntinii  ;  (j)  the  obligation  of  the  huixlretl  to  furnUh  .1 
hundred  warriors;  [3)  the  increased  cost  of  armour  restrictint;  ctTective 
fcTN-ice.  In  the  nerenth  century,  on  the  continent,  full  e<iiiipuient  was 
worth  a  aulidi,  that  is  the  price  of  kh  uiany  o.xen,  i>r  of  a  hide  uf  land : 
in  England,  llie  eervice  waa  on  foot.  (4:  Although  the  fully  armed  warri^ir 
might  be  the  king's  thegn,  all  owners  of  five  hides  were  liable  to  the  same 
rervioe,  and  the  whole  population  w.is  still  8unin>aned  t<>  defensive  war, 
like  that  against  the  Danes  ;  Ibid.  i.  ii-i,^,  14.  Ruhertson,  Hist.  flMsys, 
pp.  vii-xix,  has  some  very  valuable  remarks  on  the  whole  subject. 

'  Gneiit,  Self-goTernment,  i.  13. 

*  Chron.  Sax.  a.d.  1008. 

'  Above,  p.  131. 

'  iineist  (Self-government,  i.  15;  Verwaltgsr.  i.  15'  rightly  maintains 
that  the  military  service  was  «till  a  peraoiuil  duty,  nut  a  bunlen  on  the 
land ;  but  the  personal  duty  was  at  every  turn  conditioned  by  the  poa- 
•esiioD  of  the  land. 
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If  he  were  loo  j)oor  to  provide  lus  arms,  or  preferred  safe  aer- 
vitudc  to  dangerous  employment  in  warfare,  there  was  un  lock 
of  wwrlike  iu-ighlx)«r8  who.  in  consideration  of  Ids  acceptance  of 
their  Buix-riority,  would  undertake  t}ie  duty  that  lay  upon  lu»' 
land :  he  was  easily  teni])tcd  to  Itecome  n  socager,  paying  rent 
or  gavel,  instead  of  a  free  but  over-worked  and  hhort-lived 
niuii-at-orms. 

But  a  further  conclusion  nmy  l)e  <lrawn  on  other  gri>Qnd«.  i 
From   the  lime   of  Alfred  the   chiirters  contain  leoB  and  lena  | 
freijuently  the  clitUHC  expressing  the  counsel  and  couseut  of  the 
witan  to  the  grant.     It  never  altogether  disappears  ;  lint  the  ] 
witan  gradually  sink  into  the  position  of  witnesseii,  anil  their 
consent,  prolmbly  perfunctory  enough  at  iiny  time,   liecomrs  al 
mere  attestation.     It  would  seem  to  follow  from  this  that  the 
public  land  was  becoming  virtually  king's  laud,  from  the  moment  J 
tliat  the  Wert  Saxon  monarch  became  sole  ruler  of  the  English  u 
a   dale   agreeing   nearly  with   those  which  we   have   fixed  for] 
the  turning  point  of  the  system.     If  then  the  king  was  hcuoe-J 
forth  special  lord  of  the  national  land,  that  land  itself  become 
scarcely    distinguiehable    from    the   royal  demesne  ;  and  every 
estate  cut  out    of   it,  whether   turned    into   lKx>kland  or    not^ 
would  eeem  to  place  the  holder  in  n  persomd  relation  to 
king  wjiich  was  fulfilled  by  nulitary  service.     Every  mnn 
was  in  the  king's  ^leace  was  liable  to  Vk'  iuiniiioned  to  tlie1 
$tjhe  kind's  call,  but  the  kin,!^  ;  tlte  fo; 

for  national  defence,  the   latter  lur  all   service  ' :    but   all   thai 


See  Oiieut,  Self-government,  i.   13,  tS.     In  the  KaroUng  |>ericxl  UiUI 
_    tenl  amiitiiient  already  bure  the  name  of  the  lauiltetkr.     '  A<1  ilefen 
■ioneiii  palri&e  ouines  nine  ulla  ezciiAntiuDtj  veniant ;  *     E<liri,    l*tstm«t 
A.I).  864,  p.  37.     'Et  vulamui  nt  cuju«oumi|iie  nottram  homo,  in  ciijii> 
vuni|ue  ri^u  (it,  cum    Beniore  luo  in  h'i«teiu  vel  aliix   suit   m 
pcr^'at,  nUi  tnlia  regni  invanio,  i^iinm  lantwcri  iliciint,  qncxl   al 

ilcrit,   ul   omiiif   pupuliia  ilUim    re^i   ad   earn   repellemiutn    r 

jierpal ;'  t'onv.  Mamn.  A.o.  847.  ntin,  Karoli.  i  5,  The  .  ihmmi;  f| 
the  fynl  as  a  grneral  armament  of  the  jjeople  during  Aiiyl"  mia.i:  tu: 
wai  no  doubt  the  re*alt  of  the  dcfonaive  chantet«r  of  the  warfare  with] 
the  Unnes;  othcruioo  it  mi^t  have  suuk,  aa  un  the  mntinent,  to  th«| 
miTo  •etiWu  nr  IK)I ic«  of  ihf  coun try  »«e  atwve,  p.  Si  ;  a  charaolrr  which! 
it  iHweued  in  r'liglaiul  aUn,  anil  wliirh  wat  calleil  out  by  the  leffulaticsil 
of  Kdwanl  1.  It  in  importanl  to  not*  thi«  double  character  of  t£e  thlrd-l 
obligation  of  the  triuoda  uecoaaitM ;  watch  and  wani ;  one  agalnut  <aale-  f 
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Eiip^Hsh  wurs  of  tlic  tenth  iind  eleventh  centuries  were  warts  of 
defence,  uud  hence  the  fyiti  system  was  inauitiiiueil  in  its  in- 
tegrity, itlt hough  the  8]ieciiil  duty  of  tlie  thegns,  iis  afterwardti 
that  of  the  kniglits,  fubaisted  side  by  side  with  it  Still,  as  in 
the  most  primitive  times,  tlie  host  contained  the  free  peo|de 
fighting  in  their  local  orgnnisutioii,  niid  tlic  specially  qualified, 
specially  bound,  f ervants  and  couipaiiious  of  the  leaders '.  The 
cultivators  of  Kent  might  not  be  Iwuiid  by  the  special  service*, 
might  pay  gavel,  or  rent,  instead  of  lighting,  be  drengs  in- 
jtead  of  thegns  or  knights,  but  tLey  hud  no  right  to  hold 
back  from  the  defence  of  the  country. 

70.  In  the  region  of  legishition,  Lcsido  the  general  tone  and 
tendency  which  have  been  illustrated  luider  the  heads  of  justice^ 
and  land-tenure,  the  growth  of  the  royal  power  and  the  ttccom^ 
jMnying  increase  of  tenitorial  iiifltienocs  could  api>ear  only  hi 
the  form  of  enactment,  or  in  the  growth  or  elimination  of  Iha 
principle  of  |)ersoual  hiw.  In  the  fonuer  point  no  chaiige 
is  perceptible.  Ethelred  iind  Canute  invariably  express  the 
counsel  and  consent  of  the  wise  men  of  the  nation  to  their 
)>romuIgatiou  of  the  laws,  just  as  lui  and  Alfred  had  done. 
The  king  never  legialiilrs  by  his  own  ordinance.  Tlie  codes 
are  in  fact  not  eo  much  the  introductions  of  new  principles  as 
tlie  declarations  of  the  customs  or  common  law  of  the  race, 
dating  t'roni  fur  beyond  tlie  existence  of  written  record,  pre- 
served in  the  memories  of  the  wise,  and  kept  alive  for  the  most 
part  in  constant  general  experience.  It  may  be  that,  wlien  the 
knowledge  of  hiw  has  become  professional,  or  when  under  new 
iiitluences  indigenous  customs  are  Incoming  obsolete,  they 
ore  written  down  in  book^; ;  but  as  a  rule  it  may  be  said  that 
a  publication  of  hiws  is  tlie  result  of  some  political  change  or 


Compctfl- 
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legulutioo 

tiucholifrtxl. 


ftclun,  thv  ot.)ii:r  ugunul  anueil  liontii.  In  the  (iemiaii  triiioJii  nvcts- 
ritxii  t)ie  mu-la  i»  iiinru  iiaportniit,  beeausu  iit  more  cniutant  reijuUitinii, 
Chftii  tlie  tamhreri ;  in  Kngliuid  the  fyrtl  in  in  tnive  c<>nstant  reqiiiBition, 
until  x(Wt  tlie  tVincjiiest.  ttmn  the  watch  ;  hut  tlie  two  iiieiw  lire  never 
it«Uy  dirurctxl. 
■n-ove,  i>.  3J. 

tobertson,  Egsiays,  pp.  1-liv.  Elton,  Tenures  of  Kent,  pp.  45-^8. 
who  lield  lamU  under  the  archbiahop  were  turned  into  kni);hti 
<;   Kpp.  t'antuar.  p.  Jij  ;  Domesday,  i  4. 
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ficries  of  changes ;  so  tlmt  the  very  act  of  legislation  iiiij.lir« 
some  trisiM  in  the  history  of  the  legisrlatur.     The  most  uiii'ient 
Germanic  code,  the  I'actus   Legis  Saiicae,  «venis  to  mark  tht 
i)erio(l  at  which  the  teveral   Fi-unk  tribes  u<In)itte<l  th«'  iMJve- 
rei^aity  of  the  Salian  kiug.    The  laws  of  Ethelbert  of  Kent  were  ( 
the  imraediute  result  of  the  conversion' ;  thofe  of  Wihtned  and 
lui,  of  tlie  chanfjcs  which  a  centnrj- of  church  organi^ution  rnad"' 
Iieceseary  in  that  kingdom  and  in  Weasex.    The  cotlea  of  Alfred 
and  E<)gar  arc  the  legislation  which  the  consolidatiou  of  the  I 
several   earlier    kingdoms    under    the  West  Saxon    hout^e    de- 1 
mandcd,  the  former  for  Wessex,  Kent  and  Mercia ",  the  hitter  I 
for  tlie  whole  of  England.     Not  the  least  important  parts  ofl 
the  laws  of  Alfred   and   Edward  are  clothed  in  the   form  ofl 
treaty  with  the  East  Anglian  Danes  ;  and  the  Suppleincutum  ofl 
Kdgar,  issued  in  the  witenugemot  of  Wihtbordesatune,  tharcsl 
the  same  character  ^     The  laws  of  Canute  are  the  enunciation,! 
with  the  confirmation  of  the  conqueror,  now  the  elected  king,! 
of  the  legislation  which  he  had  promised  to  preserve  to  thai 
people  who  accejited  him.      Most  of  the  shorter  laws  are  of  thdl 
nature  of  nuiendnients,  but  serve  occasionally  to  illnstrnte  tlteJ 
growth  of  a  common  and  uniform  jurisprudence  which  testiBMl 
to  the  increase  in  strength  of  the  power  that  could  enforce  itJ 
Thus  the  very  fact  of  the  issue  of  a  code  illustrates  the  i>rngmal 
of  legislative  iiower  in  assimilating  old  customs  or  euactlngi 
provisions  of  general  authority.     The  share  of  the  provinrinl| 
folkmoots  in  authorising  legislation,  though  not  in  origimttiugl 
it,  Bjipears  as  late  aa  the  reign  of  Athelftnn ;    the  king  in  m 
witenageniot  at    fJreatley  enacts  certain   laws;    thewe  aro  ac-l 
cepted  by  the  men  of  Kent,  bishop,  thegns,  eorls  and  ceorli,  lltl 
n  gemot  at  Faverslmm,  and  finally  confirmed  by  the  wise  meal 

'  Bade,  II.  E.  ii.  ;  :  '  InMr  eeten  imnn  qtutc  t^eaii  mam  ennaaUtulin 
conr<rrebat,  ctiam  deorrt*  illi  jii(Iioi<irtim  jiuta  »xem|>U  ICoiiianoriim  cunn 
cdODiUo  Mipientiuiu  cu(i«tituil.  I 

•' Nolui  iiiiilta  lie  liiri- ■•-■*•-■    ■-         :.    1.1:.    ....        .1.    -.    .-,^ 

iiiile  plnceret ;  ttotl  i(uim-   > 

.Mm^eiKiriiiii  rfi,'i9,  vcl  .1  ,  ,       ,  _  „  ,       J 

i»tii«  eat  rrx,  i|iiii«  inihi  juttion  viw  xnut,  hare  iwllct[i  vt  cetvn  cUmiii;  V 


Alfrr<l,  Intrixl.  ^g,  (  0. 

'  Kigu,  iv.  14;  Sekioiiit  p.  19$. 
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of  Exeter   at   Tliundersfield.     Tluj  three    readings  recall    the 
primitive  induction  uf  the  Suluin  luw  und  its  receptiuu  In  three 

The  iuoreaae  of  territurial  iiiliueuceii  might  iiutiiiully  he  ex- 
pected to  put  iiu  eud  to  tlie  system  of  j>ersoiml  liiw  wherever  it 
exii-ted,  except  in  tiie  border  territories  of  Wales  and  Scotliind. 
But  in  spite  of  the  differences  of  local  custom,  it  may  be  ques- 
tioned wliether  in  England  the  system  of  personal  law  ever 
prevailed  to  an  extent  worth  recording.  It  is  true  that  the 
table  of  wergilds  differs  in  the  diflerent  kingdoms  ';  but  the 
differences  ai-e  very  Kupcrficial,  nor  is  there  anything  lliat  shows 
certainly  that  tlie  wergild  uf  the  slain  stranger  was  estiiuuted  by 
the  law  of  his  own  nation  and  nut  by  that  of  the  pronnce  in 
which  he  was  slain.  Hut  if  tliere  ever  was  a  j>eriod  at  wliich 
the  former  was  the  rule,  it  njust  have  disappeared  as  soon  as 
the  united  kingdom  was  ranged  under  the  threefold  division  of 
West  Siucon,  Mercian  and  Danish  law,  an  arrangement  which 
appears  to  be  entirely  territorial  ^.  Tlie  practice  of  presentment 
of  Englishry  in  the  case  of  murder,  which  was  once  attributed 
to  Ciujute*,  is  now  generally  regarded  as  one  of  the  innovations 
of  the  Norman  Conquest.  The  laws  of  Edgar  however  contain 
an  enactment  which  seems  to  give  to  the  Danes  Bome  privilege 
of  personal  law,  if  not  alsti  of  actual  legislation.  In  the  Su)i])le- 
mentum  eiuu'ted  at  the  (_'(iuncil  of  Wiiithorde.s.Mtane,  the  lung 
and  witau  enact  an  ordinance  for  the  whole  population  of  tlie 
kingdom,  Englis^h,  Danish  and  British ;  but  with  n  tort  of 
saving  clause,  •  I  will  that  wcular  rights  stand  among  the  Dunes 
with  as  good  laws  as  they  best  may  choose.     Bat  w^ith  the 
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'  S«e  above,  p.  130;  AtheUtnn,  iii.  iv  ;  L«x  Sulica,  e<l.  Merkel,  p.  9.4  ; 
Sohra.  Fr.  G.  V.  G.  p.  52. 

'  Kchmul,  Gtisetzi',  pp.  ,^94-400. 

*  See  Fre«m»n,  Nonii.  t'oiiq.  i.  433. 

*  U.  EJw.  t'onf.  J  16.  Dialo^us  de  .Scaccario,  I.  cap.  x  (Select  Chartcrj, 
p.  11)3  .  If  an  unknown  man  waa  fuund  alain,  he  wan  preatnned  to  be  a 
Noniian,  and  tlie  hundrcMl  lined  Acconlingly,  uiiUm  tliey  could  pruvo  tliat 
be  waa  Knglinli.     '  Non  procpdit  nee  aulvntur  |irn  murdro  Anglirns  sed 

vena  ;  ex  quo  vi^ro  dee«t  qui  iuterfectuui  hondnem  coinprobet  Au- 
'««,  Fraucigena  reputatur;'  hi.  Heur.  I.  4  9J.  6.     A  aiwilar  luea- 
■iiiibly  have  been  taken  by  Canute. 
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English  let  that  stand  whicli  I  ami  my  witaii  have  addud  to  tlie 
dooms  of  my  forefathers  for  the  behoof  of  all  my  people.  Only 
let  this  ordinance  be  (.'omiiion  to  all  '.'  Tliis  is  a  distinct  recog- 
nition of  the  riylit  of  the  Danes  of  the  Daiielaga  not  only  to 
retain  their  own  customs,  but  to  modify  them  on  occasion  ;  the 
few  customs  which  they  specially  retnitied  are  eniiinerutid  by 
Canute,  and  Beeui  to  he  oidy  uomiuHlly  at  variance  with  those 
of  their  neighbours,  whilst  of  their  exercise  of  the  right  of 
separate  legislation  tliere  seems  to  be  no  evidence.  And  what 
is  tnic  of  the  Danes,  is  equally  true  of  the  Mercians  and  Xoith- 
umbriaua ;  the  variations  of  custom  are  verbal  rather  than  real ; 
and  where,  us  in  the  case  of  the  wergilds,  they  are  real,  they  are 
territoridl-  rather  than  personal.  The  deeper  difl'erenccs  of 
Driton  and  Saxon  laws  on  the  VVesitern  border,  or  of  early 
Danish  and  English  custom  in  liast  Anplia  were  settled  by 
t^pecial  treaty,  such  as  those  of  Alfred  and  Edward  with  the  two 
Guthrums,  and  the  ordinance  of  the  Dunstetos.  The  subject  of 
jiersonal  law  then  illustnites  the  Anglo-Saxon  development  oidy 
incidentally  ;  there  was  no  such  dift'erenee  amongst  the  cu&tonis 
of  the  EngliBh  races  as  existed  between  Frank,  Visigoth  and 
Roman,  or  even  between  Frank,  Alemannian  and  Lomhaid. 

77.  Of  the  influence  of  Iho  Danes  and  >forscnien  on  the 
constitutional  life  of  England,  whether  in  their  character  as 
conquerors  generally,  or  in  special  relation  to  the  <listncts 
which  they  ravaged,  divided  and  colonized,  little  that  is  aflinna- 
tive  can  lie  certainly  stated.  For  nothing  is  known  of  their 
native  inRtitutions  at  the  time  of  their  first  inroads;  and  the 
differences  between  the  customs  of  the  Danelaga  and  those  of 
the  rest  of  England,  which  follow  the  Noree  occupation,  are 
small  in  themselves  and  might  almost  with  equal  certainty  he 
ascribed  to  the  distinction  between  Angle  and  Saxon.  The 
extent  of  the  Danisii  occupation  southward  i;*  marked  by  the 
treaty  of  Alfred  and  Oulhrum,  '  upon  the  Thames,  along  the 
I^a  to  its  source,  then  right  to  Bedford  and  then  upon  the 
Ouse  to  Watling  Street'.'     To  the  north  they  were  advanced  as 
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Dani»h  IndiMioun, 


fur  a."  the  Tyiie  ;  and  their  Western  Louiidnry  wns  tlic  luouutaui 
dis'rict  of  Yorkshire,  Westniorelainl  and  Cuniberlund  '.  Over 
all  this  region  the  truces  of  their  colonisation  ubouiicl  in  the 
villages  whose  names  end  in  '  by,'  the  Scandinaviun  equivalent 
of  the  English  "  tun,'  or  '  lium  ' :  the  division  into  wftpentakes 
may  be  acceptetl  as  Scandinavian  more  prolwbly  than  Anfjlinn, 
and  tlie  larger  arrangement  of  the  tnthings  or  ridings  of  York- 
shire and  Lincolnshire  is  doubtless  of  the  same  origin.  But  it 
is  not  probable  that  they  introduced  any  substantial  changes 
into  the  customs  of  the  coinnion  law,  for  several  reasons.  In 
the  first  place,  their  organisation  for  the  purpose  of  colonisation 
was  appaiently  only  tempor.iry.  It  was  nearly  two  centuries 
before  they  eflected  a  pcriuiiiient  settlement,  during  which  jieriod 
they  ravaged  the  coa.«ts  in  the  summer,  and  in  the  winter  eitlier 
returned  hjnie  or  remained  in  camji.  Their  expedition.s  were 
headed  by  independent  chieftains  allied,  as  tlie  old  Baxons  had 
liecn,  for  the  purpose  of  war,  and  after  the  war  was  over  re- 
turning to  equality  and  isolation.  They  were  accordingly  far 
more  likely  to  anialganiate  with  the  Anglian  jjojmlation  which 
Bubmittcd  to  there'  than  to  create  a  great  and  new  nation  upon 
lines  of  their  own.  The  evidence  of  a  popular  nii;.'ratiun,  as 
distinguished  from  mere  settlement,  is  wanting,  anil  although 
the  local  extermination  of  the  natives  must  have  occasionally 
made  the  int-litution  of  a  new  organisjxtion  necessary',  it  would 
upjtear  that  such  instances  were  not  numerous  enough  to  alter 
the  general  complexion  of  society.  In  the  Eecond  place,  the 
Angles  whom  they  conquered  were,  of  all  the  English  tribes, 
the  most  closely  conneettd  with  them  in  their  primitive  liouies. 
The  civilisation  which  the  Dauca  now  possessed  was  probably 
about  equal  to  thiit  wliicli  the  Angles  had  had  three  centuries 
l>efore  ;  tliey  were  still  lioathens,  and  of  their  legal  .system  we 
know  no  more  than  that  they  used  the  universal  customs  of 


S<-i'  Mr.  K'il(ertiuin'»  JCKsuy  on  ttio  Dune-law,  in  ScollanJ  under  her 
•ly  Kings,  ii.  430-^44^     Fretumii,  Nonu.  Lonq.  i.  6^4-647. 

Freeiiuui,  Norui.  ('iin<i.  '•  M"- 

,Sucli  perhfipH  wm  the  originiil  onnfeJeratiun  of  Ihe  Five  Borougb*; 
ve,  ji.  100. 


TIm  Infiidur 
uf  Daalali 
iiAngai  wjM 
nut  irrMt, 
owing  to 
their  uwit 
c  jndlliuD ; 


And  ifOttiblyj 
to  their  a/' 
Huitjr  wlUi 
lliv  AU|jlc». 


with  Ur< 


Bmclng  In- 
ftticiiu;  t>r 


2I« 


ConxfUufioiial  ITi*fojy. 


[cHtf. 


comptirgatiiiu,  wurgilil,  iiud  oilier  iiecuikiary  compo-itioni.  for 
tlie  breac'li  of  llic  jwiice  '.  Thfir  hfittheiibiu  thej-  reuuiuicti) 
witb  Ecurcely  u  struggle,  nud  Uir  rest  of  tlicir  juri*pnuli'ni.» 
needed  oidy  to  be  traiiblated  into  Kuglisli :  tlie  Iiiii5lit  of  tlic 
Danes  is  the  wite  of  tlie  Auglo-Suxoiis ;  and  in  many  c'U3tt«,  lu 
we  hiive  already  feen,  new  names,  rather  than  new  custotna, 
ditte  from  the  Danixh  occupation  :  the  earl,  the  hold,  the  grith, 
the  trithing,  the  wapentake  perhaps,  supersede  the  old  uame«, 
but  with  no  perceptible  differcDce  of  meaning.  For  the  word 
law  itself  (lah)  we  are,  it  is  said,  indebted  to  the  Danes.  Just 
as  in  France  the  Normans  mlo]>ted  the  religion  and  institutiuua 
of  the  conquered,  so  in  England  the  Danes  sank  almost  imme- 
diately into  the  mass  of  the  Angles. 

It  cannot  be  doubted  that  the  influx  of  a  liotly  of  new  settlers 
whose  ideas  of  freedom  had  not  been  trained  or  iiliackled  with 
three  centuries  of  civilisation,  must  have  introduced  u  strong 
impulMC  in  favour  of  (he  older  institntious  which  were  already 
on  the  wane.  The  alodial  t«imi'«  of  the  North  must  have  be«n 
reinstated  in  Yorkshire  and  Ea!-t  Anglia  in  its  fidl  streugtli ', 
even  if  the  subject  Aiigle  sank  one  degree  in  the  scale  of  liberty. 
The  institutions  of  the  Danish  settlements  of  the  Five  lioroughs' 
Btand  out  as  late  as  the  Conquest,  in  the  possession  uf  a  local 
constitution  which,  as  well  as  their  confederation,  seems  to  date 
from  their  foundation  in  the  ninth  century.     But  Bpeculatiou  on 

'  Se*  tlic  Uwa  of  Alfred  and  G  uthruiu,  ami  KiUvnnl  anil  (iiilkruin. 

'  Riiberlsun,  SoollauJ,  &c.  ii.  269  :  '  It  will  b«  foijiul  that  at  tim  date  of 
the  Xomiau  Coiiqut',<t,  cuiilrary  lu  the  UKiiitUy  recvived  idru,  a  ^^»t«r 
auiuiiiit  of  freedom  was  rnjuycd  in  th«  Danela^'e  thaii  in  En^'lainl  |irvipvr, 
or  in  other  wortlt  \Ve»«cx  and  English  Mera'a.  Thnnufhout  the  lattrr 
district,  ticiwpt  in  the  ease  of  the  fiavellera  of  Kast  Kent,  military  tenure 
aeeius  to  have  |ireva!le<l  «itU  hardly  auy  exreptlon  ...  In     '      i  'Ct 

on  tile  contrary,  oniitlin*^  VorkHhire  from  the  ejilcHlatitin,  Ij'  iird 

and  afourtli  of  the  entire  |K>|iuIatiou  were  clajsilicd  either  a»  i  ••, 

or  a«  socmen  .  .  .  Free  eocni;i-,  thu  very  tenure  of  »  hleh  i»  -  'ip- 

puacd  to  have  been  peculintly  a  relic  of  Aii[;li>-Sa»on  libcji  .  ,  ,  •  ti> 
nave  been  aboolutely  unknown  cx<'ept  ajiiou^.'  the  .\n^'to-l>anei>.'  \\  liKilicr 
iheae  concluKiouii  are  to  boaccejitvd  may  he  <|  ii(*:>tionnble,  lait  th«  ar^^UMient 
illuetrat«a  remarkably  the  eJc|>re«*ioii  iu  the  text. 

'  The  '  North  Ptxiplo'i  Law,'  -Schuiid,  (>eset<e,  p.  396,  scvm*  to  i]u{ily 
that  tho  I>ane«  CKtiniulid  their  "Wn  wergilds  at  twice  the  value  u(  tlw 
Angles,  just  Hi  in  eirly  d.\vii  the  Saxonn  had  valued  thcuiielves  at  twio«  at 
mlBMtAi  W)  the  vtealh.     ^ice  alnive,  |i.  \(nj,  n.  i. 
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eintntli  cc&iory  tkftn  in  Ibu  ninth.  The  changes  whicli  aie 
tnetmblt,  arid  vrHicli  huve  been  adverted  to  in  the  general  sketch 
jut  given  of  ttiv  growth  of  tlio  ro^al  power,  are  to  be  ascribed 
Is  the  fmdL  lliat  C'lmate  m-«s  a  great  conqueror  and  the  ruler  of 
olhir  far  wider  if  lees  civilised  territories  than  England.  His 
(kuigea  in  the  foruiH  of  ohurterB  and  writs,  if  they  were  really 
nrtlung  mort;  thnu  clerical  variations,  simply  show  that  he  did 
IB  c1ron(z  liand  whiit  Ethelred  had  done  with  a  weak  one. 
I  the  great  mark  of  his  jxilicy,  the  division  of  England  into  ' 
'  grmt  earldoms  or  duchies,  may  be  paralleled  with  the  statu 
:  tltiags  under  Edgar  and  his  som^. 

It  IB  however  poesiblc  to  refer  the  lust  measure  to  au  idea  of  IniporUl 
Joeing  something  like  the  imperial  system  which  Canute  at  Cumt^, 
in  Oennany.     He  ruled,  nominally  at  least,  a  larger  Euro- 
dominion  timn  any  English  sovereign  has  ever  done  ;  and 
»p«  alao  a  more  homogeneous  one.     No  potentate   of  the 
came  near  him  except  the  king  of  Germany,  the  emperor, 
vitJi  whcm  he  was  allied  as  an  etjual.     The  king  of  the  Nor- 
wegian*, the  Danes,  and  a  great  part  of  the  Swedes ',  was  in  a 
poaatioo  which  might  have  suggested  the  foundation  of  a  Scun- 
disaTian  empire  with  Britain  annexed.    Canute's  division  of  his  Canute'a  I 
doattnionB  on  his  death-bed  showed  that  be  saw  this  to  be  im-  ponnuienM 
PMhUc  ;  r>  ora-ay,  for  a  c^nturj'  and  a  half  after  his  strong  daiod. 
lumd  WM  removed,  was  broken  up  amongst  an  anarchical  crew 
of  piratic  and  bloodthirsty  princes,  nor  could  Denmark  be  re- 
garded as  likely  to  continue  united  with  England.    The  English 
naUoQ  was  too  much  divided  and  demoralised  to  retain  hold  on 
Scandinavia,  even  if  the  condition  of  the  latter  had  allowed  it. 
Canute  determined  that  during  his  life,  as   after    liis 
ath,  the  nations  should  be  governed  on   their  own  principles, 
the  Saxons,  the  Pavnrians,  the  Swabians  and  the  Fran- 
as  ol»cyed  Conrad  the  Salic,  so  the  Danes,  the  Nor»-egians, 
•  Swedes  and  the  English  should  obey  him.    But  still  further, 
four  nations  of  the  English,  Northumbrians,  East  Angles, 
lerciaus  and  NN'est  Saxons,  might,  each  under  their  own  national 
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22  J 


C'onx/ifii/ionaf  Ilintorif. 


[(HAr" 


Conur&iMTl 

with  tilt! 


Trmteiiiiwt- 
niry  iwilli-y 
of  Uie  Siix'ni 
eliiporurft. 


InWiconiw 


rcrludu  of 
Knuik  luid 
Rngliili 
legudutiuii 
•lo  not 


dant^*  of 
Uw  uitl 


Ilia  eurly  years  uiid  wliuiie  ^raiiddauijliter  lit>   nmrrieil  uu  lu> 
rettiru   from    liis    Uoniati    jiilgrimauc.      Alfred    dr«w   from   tlt« 
empire  some  ot  Itast  of  the  scbolars  whniie  lutsistaiice  in  tha 
restoration  of  learning  repaid  lo  a  great  extent  tin;  ilcLt  dui 
to  Kngliuid  for  the  services  of  Aleuin.     Charles  the  Simple  hi. 
Otto  the  Great  were  married  to  two  of  the  sistera  of  AtheUt«ii ; 
and,  whilst  Otto  was  consolidating  the  Saxon  empire   on   tl 
continent,  his  nephew  Edgar  was  gathering  sulycct  kings  at  liif 
court  and  taking  to  himself  the  titles  of  empeior  nud  August 
As  Otto  collected  the  great  duchies  of  Ctermany  into  the  haui 
of  his  sons  and  tons-in-law,  Edgar  placed  ihe  great  ealdu: 
tliips  of  England  in  the  hands  of  his  own  kinsmen.     In  tee 
siastical    legisktion   at    the   same   time    England    was   largel; 
copying  from  the  majiuals  of  Frank  dtatetnuaiibhip.     Tlie  Aiigl 
Saxon  Canons  and  Penitentials  of  the  tenth  centurj-  are  in 
part  translations  and  expansions  of  the   Frank  liooks  of  d 
cipline  which  hud  a  hundred  years  earlier  been  bused  on  tl 
works   of  Theodore   and    Egbert.     It  would   lie  very  rash 
affirm  that  while  the  bishops,  who  composed  so  large  a  part 
the  witenageraot,  sought  foreign  models  for  their  canons,  thi 
did  not  seek  foreign  models  for  the  secular  laws.     Dunstan  h; 
learned  monastic  discipline  where  he  might  al^o  have  furuinhei 
himself  with  tJie  knowledge  needed,  for  tlie  great  office  of  fi 
adviser  to  the  king.     But  the  brilliant  periotl  of  imperial  legii 
lation  was  over  before  the  time  of  Alfred:  in  the  disorgatiisatiwl 
of  the  latter  peritKl  of  the  Karolings  much  of  the  framework 
their  system  had  ueawd  to  exist  except  in  the  law  books ;  an 
the   parallels  Ijetween  Fraiik  and   Fhiglish   law   must    not   li 
jiressed  without  allowing  for  the  similarity  of  the  circumstanci 
which  prompted  them  and  for  the  fundamental  "tock  of  commi 
])riiicipli-8  and  customs  which  underlay  them.     The  law  whl 
provided  that  the  landless  man  must  have  a  lord  appesn  in  t 
Capitularies  of  Charles  the  Buld  lialf  a  century  before  it  ap; 
in  the  dooms  of  Athelstan  '.     The  judicial  investigntioiw 
by  Alfred  through  his  '  fideles  *  may  remind  us  of  the  jurisdii 
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lion  of  the  Frank  '  raissi '  ' :  in  England,  as  in  the  empire,  the 
bead  of  the  shiru  receives  a  third  part  of  the  profits  of  the  law 
courts',  and  the  great  tliegn  is  nllowed  to  swenr  by  the  agency 
of  a  representative^.  Yet  all  theso  may  be  merely  the  results 
of  aimilar  circumstances.  In  other  points,  where  the  coinci- 
dences are  more  striking,  difference  of  circumstances  may  be 
fatal  to  un  affirmative  theory.  It  cannot  be  safely  sitid  that 
Edgar's  regulations  for  the  hundred  were  borrowed  from  the 
law  (if  Childeliort  inid  ("lodiair,  <n'  that  Ethelred's  rating  of  the 
eight  hides  tu  furiiisli  n  lirlrii  .mil  cuat  of  mail  was  an  imita- 
tion of  tlu'  Frank  practii'f  ',  or  that  tin'  jMymrnt  of  Dnncgeld 
in  .^.u.  991  was  consciously  adopted  on  liie  precedent  created 
by  Charles  the  Bald  in  A. I).  861,  866  and  877  in  Uanl  and 
Lotharingia '.  Jurists  will  probably  always  differ  as  to  the 
relation  livUveen  the  ecabini  of  Lewis  the  Pious  and  the  as- 
sistant thegns  of  the  shiremoot  * ;  whether  the  twelve  senior 
thegns  who  swear  to  accuse  none  falsely  are  a  jury  of  inquest 
like  the  inquisitors  of  Lewis,  or  a  coniptirgatory  body  to  deter- 
mine on  the  a]iplication  of  the  ordeal.  The  oath  imposed  by 
Canute   on   everj'  one  above  the   age  of  twelve,  that  he  will 
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*  Atner,  M.  H .  B.  497  :  '  Nftm  omni»  pene  totiu«  suae  regionia  judicik,  quae 
'Ja  lllintl*  ina  fielmnt,  ugaciter  investigabat  qua'iter  fierent,  jua(a  aut 

hflllt>;  ant  v«ro  Bi  aliquain  in  illis  judiciiii  iniquitatem  intelligere 
leiliter  advocatoa  illoa  ipaos  judicea  aut  per  se  ipsuiii  aut  per  alioa 
(uof  fidelea  quoalibet  intcrrognbat.' 

'  Above,  p.  ij6. 

'  Ranka,  (  i:  'late  potcrat  deincepa  jiirare  pro  domino  ano.'  VVaitz, 
D.  V.  G.  iv.  338.  *  Honorem  eniin  talein  uualna  vaaaallia  dnminicia  cun- 
redimna,  ut  ipai  non  Mcut  relirpii  uianii  propria  ancramentnm  juri'nt,  aed 
melior  homo  illornm  ct  crcdibilior  illud  agrrc  non  differat  j '  Cap.  Vem. 
*.V.  8S4,  c.  II.  '  Plxcoptia  Miatria  vajci.s  doiiiinicia  pro  qtiihiis  iltunim 
hiJTnines  nicliores  juraiitpniinii  p«rsolvent ;  *  Ilfid.  c.  4 ;  Baliue,  ii.  195,  tgy. 
But  tliia  exieted  a  century  befurc-  in  tlie  Lex  Saxonum,  where  the  noble  i* 
allowed  to  swear  'in  manu  lit!  aui  vol  aua  armata;'  c.  8. 

'  Kobcrtaon,  Enaya,  p.  x. 

'  See  the  I'apitalariea  of  a.d.  861  (Pertx,  Legg.  i.  477  ;  Baluze,  ii.  103) 
and  S77  :  '  Haec  conatitnfa  eat  exactio  Nnrtniannia  qui  emnt  in  Sequana 
Iribat^nila  ui  a  rcgiime  i-jiia  rece<lerent.'  Tlie  t:»x  in  A.n.  S77  iii  twelve 
denarii  frriui  tlie  man^ui*  indoniinirutua ;  frnm  the  ninnsua  ingenuilia  four 
fmni  thf  rent,  fnur  from  the  tenant ;  from  the  jnansus  acrvilia  two  from 
the  rent  and  two  from  the  tenant.  IVrt?.,  Legg.  i.  53fi;  Biiliize,  ii.  17J, 
176;  Waili,  I).  V.  G.  iv.  io3  ;  Kobertson,  Eaaay.!,  pp.  116,  117;  Ann.  8. 
Benin,  A.n.  866. 

•  See  above,  p.  II 6. 
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uot  be  a  tliir-r  nor  cogiii«HJil  of  tlifl't ',  ruus  buck  tbrougib  Uie 
common    form   "f    Edmund's   oath   of    alli-gwtice ',  (»nd   (iiwUj 
jMirallelB  iu  the  earliest  legialation  of  Charles  the  Urwti*. 
more  than  one  passage  the  ooUecliou  of  early   F.nglUh  a« 
known  as  tlif  Leges  lienrici  Primi,  recoils  the  ex«ct  Inng 
of  the  Capitularies  and  of  etill  earlier  Ltws  '.     But,  although  w« 
may  be  inclinecl  to  reject  the  theory  that  refei-s  all  anch  ini-l 
portations  of  Frank   law  to  the  Numian   lawyerx,  and  to  claiiui 
for  tiie  Institutions,  which  like  trUl  by  jury  came  to  full  gtowtbj 
on  English  soil,  a  native  or  at  least  a  common  Ctennanii-.  urigin,! 
it   is  wiser  anil   tafi-r  to   allow  the  coincidences  to  speak    for| 
themselves ;  and  to  avoid  a  positive  tlieory  Uiat  the  first  liule 
])vndenl    investigator   may    find  means  of  demolishing.     It   ta 
enougli    that,   although    in   different    lines  and   iu   widely  con- 
trasted   political  circumstances,  royalty  was  both  in  EngUndl 
and  on  the  continent  working  itself  into  forma  in  wluch  the  old 
Germanic  idea  of  the  king   is  scarcely  recognisable,  whilst    the 
influence  of  long-established  organiaations,  of  settled  homes,  and 
hereditary  jurisdictions,   was  producing  a  territorial  system  o£ 
government  unknown  to  the  race  in  'iX»  early  stages.     A  strong 
current  of  similar  events  will  produce  coincidences  In  the  histor 
of  nations  whose  whole  institutions  are  distinct;   much  more 


'  *  Yiiluiiiuii  ut  oiiinU  homo  pout  <tiioilvciinuni  netuti*  Kuae  annum  jiiret 
c|iio<l  fur  eaeu  iiulit  nee  furi  conscnUneu^  ; '  L'anutv,  ii  S  i\,  Compuo 
with  DuH  the  later  rtguUtiona  of  Henry  II  Kiui  Kidianl  I ;  Svlcct  l'h«rt*n,  J 

I'P.  '37.  'S6. 

'  Sc'leot  tluu-tcn,  p.  60 :  '  Ut  nemo  concelel  hoc  in  firalre  t»1  pn>idn 
DUO  pluB  <)uaiii  in  eitraneo.' 

>  Waitz,  D.  V.  G.  iv.  368.  'Judex  uniuquisque  per  civilAtem  (acialj 
jurare  ad  Dei  judicia  boniinci  credeittoR  juxla  i|iiaiiti»  prtbevidrrit,  tcii' 
furis  |>or  curtes  vel  vtconw  nianstirutt,  ul  ciii  ex  ipitis  cngiiitutn  fuerit,  ict  unk 
honiindin,  furln,  twluUeria  el  de  inliritaa  i-<>iijunctii>De".  ul  nvmn  eiwi  ronH 
celet;'  C'apit.  I^iii;;uliard.  A.n.  783,0.8;  I'crtz,  I..eg),'.  1.45.  Cf.  l'ft|ut, 
Silviic.  A. II.  S5,i ;  Itiilu2e,  ii.  44,  45  ;  Porti.  Lojjj;.  i.  414. 

•  See  .Scliliiid,  (iei>el».e,  pp.  4^7,  43S.  471 ,  471,  ^84,  4S5  ;  Thorpe,  Ancient 
Lawn,  pp.  507,  SOQi  .S'O.  Kc.     The   re^iiUtionn  nf  Alhi«l»t;>"     "     '    i- 
Ed^ar  (iii.  %  Xi  and  Kth<'lr«l     iv.  (  fi)  rn'ipectini,' CT>iii.  in 
Willi  Okiw  iif  L/rwin  the  Pions  .IVrtz,  Iji^iiA.  J45  ;    Iliil  1  i 

Cltarleii  the  lAaM  ltidu«:e,  ii.  1  .'O,  uiV  I'f.  h«tli  uilh  Uxi  tw>iiii4ii  LitwJ 
fjfiiit.  Cod.  ii,  §  ?4  .  fV'Hii  wliK-h  ihwy  \\v.tr.  diMihUriw  i1<^rivml.  T1»«  law^l 
a^aiukt  hiililii  '        and  fcailivalii    ICthelred,  v.  13 ;  (.'anulr^ 

i.  15)  alu)  11  '•»  the  Ureal  ylVrtz,  v.  41 ;  Baluiv,  f 

l8j;i  and  Chum-  ui.    l.,ii.i  li.niusc,  ii.  140,  141). 


VII.] 


Charact^  of  Development. 


aa; 


L 


will  like  circumslaiicvs  force  similarly  conhtiluted  nations  into 
like  ex]>e(lieuts  ;  nay,  gtvat  legislators  will  think  togethei-  even 
if  the  events  tlmt  tugyesl  the  tluiuglit  Ix;  of  thi-  most  flissiniilnr 
character.  No  amount  of  analogy  lietweeu  two  systems  can 
hy  itself  prove  the  actual  derivation  of  the  one  from  the  other. 

79.  Although  the  progress  of  the  .\nglo-Suxoii  svsteni,  from  F..nniii»o« 
the  condition  in  which  its  whole  organisation  Uepemis  on  per-  ■'■•n'. 
Eoual  relations  to  that  in  which  everything  depends  on  territorial 
ones,  is  marked  at  each  step  hy  some  eli.inge  in  the  royul  |>ower, 
it  is  better  desi-ribed  in  this  foniiulu  than  as  a  progrehs  from 
democracy  to  monarchy,  or  from  a  democratic  to  an  aristocratic 
monarchy,  or  from  nlodialism  to  feudalism.     The  growth  of  the 
royal    power  was   iheoietioil    rather   than   ])nictical ;     what    it 
gained  on  one  side,  it  lost  on  another.     The  king  Incame  the*^ 
source  cjf  justice,  the  lord  and  patron  of  his  peojde,  the  owner 
of  the  public   lauds;  but  he   lia<l   iilniost  iniinediately   to  ])art 
with  the  substantial  exercise  of  the  powers  so  appropriated. 
By  the  grants   of  land,  constantly    increasing  in  number,   the 
royal  demesne  was  continually  dimini.shed,  .tihI  the  diminution 
of  royal  demesne   made  the  taxation   of  the  people  the  only 
available   means   of  meeting  public  emergencies.     The  imnui-  DiminuUnnj 
iiities  which,  l)y  gi-ant  or  t)y  prescription,  were  vested  in  the  r^'xi  i»i> 
holders  of  bookland,  actually  withdrew  the  profits  and  jiowers 
of  jiiri>dictiou   from    the   .lource  from  which   they  themselves, 
emanated.     The  patronage  or  lont.-*liip  which  was  to  unite  the 
king  more  closely  than  evei'  before  with  the  people,  was  inter- 
cepted by  a  number  of  mesne  lordships  and  superiorities,  which 
kept  them  in  reality  further  asunder. 

lidgar  had  perfected,  so  far  as  we  can  see,  the  theory  offcoy»iv 

_  reached  It* 

royalty,  lie  had  collected,  we  arc  told,  a  fleet  of  not  less  than  iiii<hwt. 
3600  ships,  which  every  summer  he  reviewed  and  exercised  in  EdaM. 
circumnavigating  Britain,  ilius  providing  for  present  defence 
and  for  the  niaintenonce  of  permanent  di.scipliiic.  The  winter 
and  spring  he  devoted  to  judicial  ciieuits,  in  wliiih  be  traversed 
all  the  provinces  of  the  English,  and  accurately  iiiquire<l  how 
the  magistrates  olmerved  the  law*  of  the  nation  and  bis  own 
decrees,  that  the  poor  might  not  suffer  injury  or  oppresaiuu  ut 
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the  lianflg  of  tire  niiglily  '•  .  PoKsilily  llie  tnulitiun  is  lirighter 
tlian  the  reitlitv,  for  llio  ovil  times  tliat  fullowcil  iiiiiy  wi-ll  liiive 
suggested  on  exaggeration  of  f>ast  blessings.  But  the  spirit  of 
Edgar's  legislation  is  pood.  The  ]>renmble  of  liis  .secular  laws 
declares  timt  every  mau  bIhiU  Ik;  wurtliy  of  fulkright,  poor 
as  well  as  ricli ;  and  the  i>ena!ties  for  unrighteous  judgment, 
with  the  jiMniiitif  of  redress  hy  the  king  in  the  last  resort, 
immediately  fiillovv".  With  hii*  death  the  evil  diiys  began  at 
once.  The  strong  men  wliora  ho  had  curbed  to  his  service, 
took  fldvantaj»e  of  the  youth  and  weakness  of  his  tons;  and 
inturnal  divisions  rcndorc<l  the  kiiijidniii  of  Kthelred  an  easy 
prey  to  the  L>anes.  The  n'al  benefit  of  the  t'lianges  of  the  pre- 
ceding centuiy  fell  into  the  hands  of  the  tireat  ealdormcn,  and 
through  them  to  the  tiugiis.  Tlie  local  juri.sdii'tii>ns  grew: 
the  feeling  of  national  union  which  had  been  springing  up,  was  ■ 
thrown  back  :  the  tribal  divisions  had  become  territorial,  but 
thi'y  were  divisions  still.  The  great  lords'  rounded  oH'  their 
estates  and  consolidated  their  Jurisdictions:  each  had  his  own 
national  and  ecclesiastical  policy.  The  Mercian  Elfhere  banished 
the  monk^  and  replaced  them  with  man-ied  clerlts ;  the  East 
Anglian  Etheiwiii,  God's  friend,  and  the  East  Saxon  Rrihtnuth, 
drove  out  the  clerks  and  replaced  the  monks".  Where  eccle- 
siastical order  was  settled  by  the  local  rulers  notwithstanding 
the  strong  hand  of  IHinttnn.  it  was  scarcely  to  be  expected  (hat 
temporal  liberties  cmihl  be  sustained  by  J^thelred.  Another 
Danish  inroad  seemed  needed  to  restore  the  ttate  of  things  that 
Edgar  had  created. 

80.  One  good  result  attended  this  apparent  retrogression. 
There  had  been  centralisation  without  concentration:  all  rights 
and  dutich  were  ranging  tlteraselves  round   the   person  of  the 


'  Fl'irence  of  Worcester,  AD.  y75.  Kdgnr'»  juclirinl  circuit*  were  copied 
Iiy  Canr.tc;  Hi«t.  Ram.wy  'i'l>.  Cialc^,  p.  441  :  nml  tlipy  n"»y  have  been 
coiiit^l  fniiii  the  procticf  nf  Alfrifd;  A»scr,  .M.  II.  I!.  41)7. 

Kd^ar,  iii.  (  1  :  '  \'olo  at  oiiini«  iuiiiii)  nit  di;^ni]it  jurlr*  pulilici,  panper 
ct  ilivea,  <|niciini|ue  sit,  et  V9  junta  juilicia  jiiiiieeiitiir ;  •'!  hie  in  einnnd»- 
tionibuA  reniiiwio  rcniuti*  apud  Dcuin  et  itpud  {>fteouluin  toleraliilin.'  Tlie 
latter  clautie  is  re-ei-liued  iu  the  oliarleri!  of  }t<'iiry  1  ami  iluliii  ;  and  may 
be  traced  further  tiai'k  in  the  Iej,Hslatiuii  cif  Alfrcl ;  LI.  Inirod.  %  49.  7. 
•    4JJ.  975. 
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king,  atid  there  was  a  ilangi-r  that  tlii>  old  lucul  or^^tknUations 
iiiiglit  become  obsolefv.  Ed;;rnr  Inul  I'ouiitl  it  iieuessury  to  renew 
the  law  of  the  liuiiclreds  iiiid  to  fmhid  rccuurso  t<>  thu  king's 
audience  until  the  local  lueuns  of  obtaining  jmtici'  hiid  licen 
exliaaiited '.  Wis  fleets  aud  armits  may  mil  iiuprol.tihly  have 
been  organised  on  a  plan  of  centialisntiou.  Such  a  tendency 
was  almost  a  necessity  where  the  royiil  authority  was  l>eeoniing 
recognised  as  imperial,  or  as  limited  only  by  a  wilenagemol  of 
royal  uoininees  in  whiih  no  repres^fntation  or  ctiiicentnition  of 
local  nmehiuery  had  a  place.  The  fact  then  that  the  great 
lords,  by  the  extension  of  their  own  rights  aud  the  practical 
assertion  of  iudepeudeuce,  took  to  themselven  the  advantages 
of  the  change  and  maintained  their  jtirii^dictioniv  apart,  gave  a 
longer  tenure  of  life  to  the  provincial  divisions.  The  national 
unity  was  weakened  by  the  sense  of  provincial  unity,  and  in- 
dividual lilierty  was  gtrenglhened  against  the  time  wdieii  the 
natiouul  unity  should  be,  not  the  centralisation  of  poweis,  but 
the  concentration  of  all  organisation  ;  a  period  long  distant  and 
to  be  reached  through  strange  vicissitudes.  In  the  mainlenimce 
of  provincial  courts  and  armies  was  inherent  the  maintenance 
of  ancient  lil)erty. 

For,  notwithstanding  the  series  of  developments  which  have 
been  ti^ced  so  fur,  the  forms  of  primitive  organi^itlon  still 
generally  snnived.  The  wairiors  of  the  shire,  whether  five 
men  of  full  political  right,  or  the  church  vassals,  or  the  con- 
tingents of  the  great  thegn?,  fought  as  men  of  the  Bhire  ui.der 
tlie  ealdormau  or  hia  oBicer.  The  local  force  of  Devonshire 
ai.d  Somersetshire  was  beaten  by  the  Danes  at  Pcnho;  the 
East  Anglians  and  the  men  of  ("ambi-idgcshire  fought  apart  at 
Kuigmcre ;  the  men  of  Dorset,  Wilts  and  Devon  at  Siierstone  '■'. 
Even  the  ]XiliticaI  attitude  of  the  province  was  determined  by 
the  euldornmu  and  the  thegus.  The  NoHliumbrian  call  Uhtred 
and  tlie  West  Saxon  earl  Ethelmar  made  their  8e]>arate  agree- 
ments with  Sw'eyn,  and  in  doing  so  declared  their  independence 

'  Eilgiu',  iii.  §  1 : '  Nemo  reqiiirat  regem  |iro  lUiqiis  causa  niai  domi  aegetur 
«i  oiune  diifuum  recti  vcl  rvctuin  iinpetnre  Don  ponit.'  See  abuve,  p.  ijg. 
'  Flor.  Wig.  A.D.  looi,  lolo,  1016. 
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of  Ktlielrpfl '.  But  ktill  more  certttinly  in  the  Irinil  miiriR  tin 
<i]J  sjiiril  of  frcttlotu  found  room.  The  forais  were  I  In*  ma;t 
whellitT  tlie  king's  ^iTefu  or  the  loid's  stewurrl  culled  tbei^uitor 
togctlitr ;  the  hiuulred  retained  its  peace,  the  towMfhip  it 
customs:  the  very  disruption  of  society  preservid  these  Ihiu)^ 
for  the  lietter  days. 

In  the  preservation  of  the  old  fomis, — the  cotnpurgntion  hy 
the  kindred  of  tJio  accused,  the  responsihility  for  tin-  wergild, 
the  rei»ro8eutatioii  of  the  town.ship  in  the  court  of  the  hundred, 
!ind  that  of  the  liUJidred  in  the  court  of  the  ahire ;  the  choice  of 
witnesses  ;  the  delegatioji  to  chosen  committees  of  the  common 
judicial  rights  of  the  suitors  of  the  folknooot ;  the  need  of 
wilnesB  for  the  transfer  of  chattels,  and  the  evidence  of  t)M 
hundi-ed  or  sliire  to  the  title  to  lands ;  the  rcjwrt  of  the  hn 
dred  aud  shire  as  to  criminals,  and  the  duty  of  enforcing  the 
production  and  punishment,  anil  the  countless  diversity 
custonia  in  which  the  several  committtes  went  to  work  to  fulfi 
the  general  injiuietiouB  of  the  law, — in  these  remained  the  i 
of  future  liherlies;  tliemselves  perhiips  the  mere  shakings 
the  olive  tree,  the  scattered  grains  that  royal  and  nolile  gleaner 
had  rconied  to  gather,  but  destined  for  a  new  life  ufter  many  day 
of  burial.  They  were  the  hundde  discipline  by  which  a  dowt 
troddeu  people  were  fchooled  to  act  together  in  >mnll  thing 
until  the  time  came  when  they  could  act  together  for  gr 
ones. 

81.  Tlie  growth  of  national  character  under  the&e  changes  in 
matter  of  further  interest.     Although  the  mitioual  experi«nc 
was  not  enough  to  produce  a  strong  and  thorough  feeling 
union,  it  had  lieen  equable  and  general.     No  j»art  of  EngUna 
WHS  far  l)ehind  any  other  in  civilisation.     The  several  kingdoms^ 
had  l)ei'n  Christ  in  ni.sed  in  ra]>id  succession,  and  the  process  n^ 
amalgamation,  by  which  the  Danes  became  iucorjiorated  witi 
tlie  English,  had  been  so  speedy  as   little  to  affect  the  con 
parative  civilisation  of  the  districts  they  occupied  after  it  hi 
once  faiily  begun.     Nortliumbria   h;»d  indcdi   never  recover 
the  learning  aud  cultivotiou  of  her  early  days,  but  Keut 
»  rior.  Wij.  A.D.  toij. 
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Wessex  liad  retrograded  nearly  as  mucli  during  the  dark  cen- 
tui-y  thut  iJi-ei'eded  Alfred.  Tliu  depre8«ioii  of  untioiiid  life  under 
Ethelrwl  wiis  much  (he  same  everywliere.  Thu  frci-  iiiau 
learned  that  he  had  little  beyond  his  own  unu  and  the  circle  of 
his  fi-ieiids  to  trust  to.  The  cohesion  of  the  nation  was  greatest 
in  the  lowest  ranges.  Family,  township,  huiiilrcd,  shire  liold 
together  when  ealdonnau  was  struggling  with  calilorman  and 
the  king  was  left  in  isolated  dignity.  Kent.  Devonshire,  North- 
unibrin,  had  n  corpiirate  life  which  England  had  not,  or  which 
she  could  not  bring  to  action  iu  the  greatest  emergencies.  The 
witeiiagemot  K?i)re8entetl  the  wisdom,  but  concentrated  neither 
the  ])ower  nor  the  will,  of  the  nation. 

The  individual  Knglishitian  muft  have  been  formed  under 
circumstances  that  called  forth  much  Belf-relianoe  and  little 
heni-ty  patriotis^m.  His  sympatliicfc!  must  have  run  into  very 
uan-ow  and  provincial  channels.  His  own  home  and  parish 
were  nnch  more  to  him  than  the  house  of  t'erdic  or  the  safety 
of  the  nation.  As  a  Christian,  too,  he  had  more  real,  more 
appreciable  social  duties  than  as  an  Englishman.  He  could 
accept  Sweyn  or  Canute,  if  he  would  be  his  good  lord  and 
not  change  the  laws  or  customs  that  regulated  his  daily  life. 
There  was  a  strong  sense  of  social  freedom  withniit  much 
care  alwut  political  power.  It  was  inherent  in  the  blood. 
Caesar  had  seen  it  in  the  ancient  German,  and  tlie  empire  of 
Charles  and  Otto  strove  in  vain  to  remodel  it  in  the  medieval 
aggregt\tion  of  the  Gernun-speaking  nationalities ;  Bavarian, 
Saxon,  Franconian,  Swabian,  were  even  less  inclined  to  recog- 
nise their  unity  than  were  the  nations  which  now  called  them- 
selves English. 

The  form  however  which  this  tendency  took  in  tlie  Anglo- 
Saxon  of  the  eleventh  century,  is  distinct  from  the  corresjionding 
pliases  of  French  and  German  character.  The  Frenchman  can 
indeed  scarcely  be  said  as  yet  to  have  developed  any  national 
charact«r;  or  rather  the  heavy  hand  of  Frank  supremacy  hud  not 
K)  far  relaxed  its  pressure  as  to  allow  the  elastic  nature  of  the 
Gallic  element  to  assert  itself;  and  the  historical  Frank  of  the 
age  15  still  lor  the    most  part  German.      The    territory  ittelf 
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scarcely  ventures  to  lake  a  collective  iiumc.  ami  resembles  ttx 
Uallia  of  Cuesur  more  tliaii  that  of  Hotuiriu?.  But  the  new] 
life  that  w  gn>wiu|j  up  is  city  life,  iiud  the  liliertle»  ut  wliicL  ii^ 
grasps  are  I'oUoitive  nitliur  than  iudiviiluul  privileges.  The 
I'm-al  jKipulatiuns  of  Frunce  are,  as  they  were  in  the  Utter  days 
of  Roiimn  nile,  and  as  they  continued  to  1*  nioie  or  leM<  until 
the  Revolution,  a  people  from  whom  social  fi-eeUoni  hud  so  lun^ 
depaitvd  that  it  was  scarcely  regretted,  scarcely  coveted  ;  t 
whom  Christianity  had  lirought  little  more  thiiu  the  idea  of 
lilierty  iu  auother  life  to  be  waited  for  and  laboured  for  in  tli4 
patient  cndumuce  of  the  present.  The  true  life  was  in 
tuwu.s,  where,  in  the  interests  of  commerce,  or  un<ler  the  favour 
of  some  native  lord  temporal  or  spiritual,  or  under  the  patron- 
age of  a  king  who  would  faiu  purchase  help  on  all  sides  against 
the  overwhelming  pressure  of  his  too  powerful  friends,  iu  ihi 
guild  and  the  commune,  men  were  making  their  puny  effoi 
after  fr«e  action.  But  this  life  had  scarcely  reached  the  Mir 
face:  the  acts  of  kings  and  councils  fill  the  pages  of  history. 
Law  was  either  slowly  evolving  itself  in  the  shape  of  feudal 
custom,  or  resting  on  the  changeless  rock  of  Boman  jurispru- 
dence :  the  one  unconscious  of  its  development  and  c.iUing  forth 
no  active  participation  in  the  people,  the  other  subject  to  no 
development  at  all.  Even  the  language  had  scarcely  declarrd 
itself,  except  in  the  fi"agments  of  courtly  minRtrelMy. 

Tlie  contraht  between  the  Englishniau  mid  the  native  German 
is  not  so   strong.     The   dis^mptive  tendency   in   the  Gnglisl 
state  is  little  connected  with  primitive  uatiouul  divisions.    The: 
is  little  evidence  to  show  that  the  j)eople  in  general  felt  theii 
nationality  as  West  8axons  or  Mercians,  however  much  the; 
might  realise  their  connexion  as  Yorkshiremen  or  men  of  Kent 
The  ,Saxon  and  Bavarian  of  the  continent  had  each  their  na- 
tional policy:  their  national  consciouBuees  was  so  strong  thai. 
like  tlwt  of  the  Irish,  it  constantly  impressed  itself  even  upoi 
alien  rulers.     The  Saxon   emperor  made  his  nearest  kintnut 
duke  of  Bavaria  only  to  discover  that  he  Imd  ninde  hit  son  oi 
brotlier  a  Bavarian  instead  of  making  the  Bavarmns  Kiyal.     T1m»' 
Swabian  emj)er<ir  sent  a  Swubiau  duke  to  Saxony  in  the  idea 
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ibnt  the  Saxons  would  cling  ruther  to  tbe  emperor  then  to  an 
ulu-n  guvvrtiur ;  but  tbe  iSwabiuii  diiki^'  Ivcuiue  fortbwilh  n 
Sitxon,  1111(1  \\w  loyalty  tlint  was  ctilit'rl  luitli  was  ilevotfl  iii- 
tirely  to  tbt  adopted  rub'r.  And  ibisc  nations  bad  their 
]<oUtical  aud  eccIeBiaiitictil  aims;  the  Suxuus  preferred  th<^  jmpe 
to  uny  emperor  but  a  Siixon  one ;  the  Bavui-iaiis  were  ready 
to  give  up  tbe  empire  altogi-tber  if  tliey  niigbt  biive  a  king 
of  their  own.  In  l)0tb  there  wus  a  singulnr  divelupment  of 
per»>n»I  loyalty  with  a  distinctly  iiatiduul  aim  in  tbe  polities 
of  the  emjiiie.  But  in  the  Anglo-Saxon  history  there  is  an 
equally  singular  lack  of  pe-rsonal  loyalty,  and  a  vi  ry  languid 
appreciation  of  national  action.  .Suth  loyalty  as  really  appears 
is  loyalty  to  the  king,  not  to  the  provincial  rulers  whom  they 
saw  more  closely  and  knew  iKftter.  The  poetic  lamentations 
of  tlie  chronicler  over  the  dead  kings  may  poibajjs  t-xpresa  tbe 
feeling  of  tbe  churchmen  and  (he  courtiers,  but  have  n<jtbing 
to  answer  to  them  in  the  cose  of  the  provincial  rulers.  The 
gi'eat  earls  bad  not,  it  wouM  teem,  an  hereditary  bold  upon 
their  people  ;  and  altbougb  they  bad  political  aims  of  their 
own,  these  were  not  such  as  the  people  could  sympathi^e  with. 
Tbe  popularity  of  Harold  the  sou  of  Godwin  is  only  an  ap- 
parent exception  :  it  was  won  indeed  by  liis  personal  gilts  and 
his  ubiquitous  activity,  but  carried  with  it  no  feeling  of  loyalty. 
Much  even  of  that  higher  sentiment  which  was  liestow'ed  on  his 
'  kingly  career  was  retrosprctive ;  they  vabud  him  mo.st  when 
be  was  lost.     Throughout,  the  coiuiexion  between   |mtriotisni 

Land  loyalty,  such  patriotism  and  loya\ty  as  exi.st,  seems  Jo  want 
that  basis  of  personal  aH'cclion  which  is  so  natural  and  necessary 
to  it.  It  is  not  on  nutionul  glories,  but  on  nutiunal  miseries 
tthat  tbe  Chronicler  expatiates ;  and  the  misery  brings  out, 
iperhaps  more  than  is  necessary,  tbe  querulous  and  helpless  tone 
of  national  feeling;  a  tone  which  no  doubt  is  called  forth  by 
the  op)preBsions  of  the  Norman  regime,  hut  which  might,  under 
tbe  same  circumstances,  in  the  mouths  of  other  men,  have  been 
exchanged  for  one  of  very  diflerent  character:  the  song  of  the 
jwojde  emulous  of  ancient  gloi  ies,  girding  itself  up  for  a  strong 
and  united  eiTojt  utter  liberty.     There  is  uo  breath  of  this  iu 
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the  English  reniniiia  of  <lie  eleventh  century,  dnd  lh«  history  o{ 
the  ill-coiitrivitl  ami  worse  i-xccuted  attoniptB  t»  shake  off  the 
yoke  of  the  Conqucnr  |jriivi's  (hiil  tliere  was  Httlt  life  of  tin; 
kind.  Yet  there  wfts  life  ;  nlthongh  it  lay  deep  now,  it  \i-uuld 
be  strong  enough  when  it  rcacheil  the  snrf'aee :  nor  had  the 
Comjueror  any  wish  to  hrenk  the  hriiised  reed. 

Thi>  lack  of  political  aims  which  might  give  a  stimulus  to 
provincial  patriotism,  was  not  compensated  by  ecelesjasticnl 
pnrtisiuiship,  nlthongh  (he  strufrgle  Itetweeu  the  ceculars  luid 
reguliii's  d(H>8  fill  a  page  in  English  history  to  the  loss  it  may 
be  feared  of  more  important  matter.  But  the  great  disputcn 
bitween  the  imperial  and  )>n[>al  pretengions  tlwt  moved  thi> 
continent,  found  no  echo  here,  and  called  forth  no  symj>atliy. 
The  English,  like  the  continental  Saxons,  weie  proud  of  their 
failhfulness  to  'Rome^ ;  but  it  waa  a  far  distant  15om«  that  in- 
terfered very  little  with  them,  and  that  in  the  minds  of  their 
kings  ajid  pn-lates  had  the  aspect  of  a  spiritual  city,  very  diflVr- 
ent  fi-ora  anything  that  was  really  to  lie  found  there.  The 
clergy  laid  but  a  faint  notion  of  the  difference  between  po|)e  and 
anti)>ope  ;  even  in  doctrine  they  ha<l  scarcely  ail vaneefl  with  the 
age,  and  there  were  points  on  which  they  were  falling  u  far 
behind  Doman  orthodoxy  as  the  British  hishopM  had  l»-«'n  in 
the  PaK'hal  controversy.  When  un  Engli><h  archbishop  visited 
Rome  he  spent  his  time  in  pilgrimages  to  holy  places :  the  |>ope 
receive)!  him  with  u  splendid  hospitality  which  showed  him  only 
what  it  was  desireable  that  he  should  see  ;  and  he  came  Wck  rich 
in  relics,  but  as  poor  as  ever  in  political  experience.  The  s«caUr 
world  was  still  farther  away  from  him;  Canute,  who  had  cer- 
tain cosmopolitan  and  imperial  in.vtinctF,  knew  better  than  to 
involve  England  in  foreign  complication!^.  For  a  century  aiid 
a  half  scarcely  one  Eng1i»^hiiuin  has  left  liis  name  on  record  in 
the  work  of  any  foreign  historian. 

Tlie  reasons  of  this  isolation  are  apparent.  The  Englishman 
had  enough  to  do  at  home  iii  constant  ri'sibtnnce  to  a  persevering 
foe.  But  the  isolation  is  not,  a*  might  I*  exjiected,  coMibine<l  with 
latenser  patriotism.  The  fine  of  sympathy  burmi  in  a  very  narrow 
circle:  there  ie  little  to  cull  forth  or  diversify  the  latent  eti>-rgie». 
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Kilt  (liis  Ib  only  one  iiRi)ei't  nf  ll»e  Eii<;lisliiniiii.     He  iniiy  be  Datnloii- 
]ihu'giiiHtic,  imiTow,  IiiiiguKl  111  jKiiitu'ul  iievi  li>piiii'ii1,  Imt   he  i8  uuiiuinU 
m-itber   uiiciviliised  iior  uiieiiltivaU'il.     Tlic  isohition  wliiili  liiis  furuuv. 
lieen  fatiil  to  [loliticul  growth,  lias  eiicuuriigoil  ui.d  cuiioc>ntriit(?(l 
other  energies.     Since  the  time  of  Alfred  n  untional  literature 
has  heen  prowing  iij),  of  which  the  very  frnginciits  that  hnvp 
survived  the  revolution  of  coiiquest  and  many  centurits  of  lite- 
rary  neglect,    are   gieater   than   the   native  conteniporaneoun 
literature   of  any   other  people  in    Kurope.     No   other   nation  N'uUoimU 

lilumtuji}. 

l>osse8Feg  a  body  of  hi:>tury  such  as  tlie  Anglo-Saxon  Bede  and 
tlie  Chrouicles.  The  theolngical  literature,  althougli  slight  in 
conipnris<on  with  that  of  the  Latiii-spenking  nitlioiis,  testifiep, 
hy  the  fact  tliat  it  is  in  the  tongue  of  the  people,  to  a  far  more 
thorough  religious  sympathy  between  the  teachers  and  the 
taught  than  can  he  with  any  degree  of  probability  attrihuted  "^ 
to    the   continental    churches.     In    raediciue,    natural    science,  National 

art  aiui 

grammar,  geography,  the  English  of  the  eleventh  century  had  d.jiiiMtio 
uinnuals  in  their  own  tongue.  Tljey  hail  arts  too  of  their  own  ; 
gohlMiiith's  work,  embroidery,  illumiiiution  of  nmnuBcripts, 
flourished  as  well  as  the  craft  of  the  weaver  and  the  armourer. 
The  domestic  civilisation  of  Eiigliind,  with  nil  its  drawbacks, 
was  far  Ix^yond  thiit  of  Fnmci'.  The  Xoriimn  knights  despised, 
uiiden-alued  and  destroyed  much  that  they  could  not  com- 
prehend. England  was  behind  Eurojte  in  some  of  the  arts 
which  tiiey  had  in  common,  but  she  hud  much  (hat  was  her 
own,  and  developed  what  she  had  in  common  by  her  own 
genius.  She  might  be  behind  in  architecture,  althougii  (hat 
remains  to  be  proved,  for  much  that  we  know  as  the  work  of 
Northern  architects  was  imitated  from  Roman  models ;  an 
imitation  which,  although  it  later  developed  into  systems  far 
freer  and  nobler  than  anything  that  had  existed  before,  was  still 
only  advancing  from  its  rudest  stagi'  in  France  and  Germany. 
England  was  slow  in  following  the  architecture  as  she  was  in 
llowing  the  jiolilics  of  the  continent.  It  is  seldom  remem- 
bered In  comparing  Norman  and  Anglo-Saxon  in  point  of 
civilisation,  how  very  little  the  Norman  brought  in  comparison 
with  what  he  detitroyed,  and  how  very  little  he  brought  lha.t 
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was  liis  own.  His  law  was  Frank  or  Loiuttaid,  Ills  geuer»l 
-  rullivntion  Ihiit  of  Laiilriinc  and  Ansclm,  fur  inore  Ituliiin  than 
native:  iu  civilieiition — taken  in  the  truer  »enbe  of  tbc  wnnl, — 
iii  Ike  orgHuieation  uf  the  social  life,  in  the  means  of  obt«iDUig 
speed)'  und  equal  justice,  iu  tlie  whole  duinain  of  luitioual  juris- 
pi-udenee,  he  was  far  behind  those  whom  he  despi:.ed  with  tiie 
insolence  of  a  Lurhariiin :  be  had  forgotten  his  own  language, 
he  hod  no  literature,  his  art  was  foreign  und  purchased.  But 
be  was  a  splendid  soldier,  he  had  seen  the  gre.it  worhl  east  and 
west,  he  knew  the  balance  of  power  lietweeu  popea  and  em- 
jierors  ;  and  he  was  a  coucjueror :  he  held  the  rod  uf  discipliiu> 
which  was  to  school  Engltind  to  the  knowledfje  of  her  own 
strength  and  power  of  freedom :  he  was  to  drag  her  into  the 
general  network  of  the  rpiritual  and  temporal  politics  of  tlie 
world,  rousing  her  thereby  to  u  conscioumess  of  unsuspected, 
undevelo|>ed  powers:  he  was  to  give  a  new  dii'ecliou  to  her 
energies,  to  widen  and  unite  and  cnnsolidute  her  pympnthies : 
to  train  her  to  loyalty  and  patriuti^ni  ;  and  in  the  process  U) 
impart  so  much,  and  to  cait  away  so  much,  tiiut  when  the  time 
of  awakening  came,  the  conqueror  and  the  conquered,  the  race 
of  the  ujiprestor  and  the  race  of  the  ojipresscd,  were  to  iiad 
themselves  one  people '. 

'  '  After  the  tloning  xcene^  of  tlie  greftt  tlrsina  commenced  nt  RHtoHI^I 
it  oease<l  to  cxirt  its  li  national  cbanuter  ;  %ni  tlie  beaten,  rained  and  w^  | 
mofttliseJ  Ani^lo-.Snxon  fniind  liimaeir  launiheJ  in  a  new  mtevt  uf  honour, 
and  lining  into  nli  tlie  niiglil  ami  ninje.<tr  of  an  Englishman.  Ixrl  u»  re- 
tlett  that  the  defeats  tifioa  the  Thauieti  and  Avon  were  |irohalily  necnmury 
)jrFliuiitiai-ie8  to  victoriKi  upon  the  Suthj;'  KeniMe,  Cod.  Uipl  iv  pref. 
vi.  C'arlyle,  Fre<l.  II.,  i.  41:,  taking  a  ditTfrent  view  of  the  .\iik;h> -•^oion 
temperament,  kays,  'without  thun  i.e.  llie  Noriiian«  and  I'laiitageiietK) 
what  liod  it  ever  I  e.-n  ?  a  gluttonous  rate  of  J  uten  and  An^le^,  eajkible  of 
no  grand  conil.inalioiiK;  limberiuj;  aliout  in  |x>t'liellie<l  e<|iiaainiitT ;  not 
dreaming  of  heroic  t  lil,  and  ailence,  and  endurance,  isnch  a*  lead*  to  the 
hijfh  places  of  this  unirerve  and  the  golden  iiionntnin  tops  where  dwell  the 
■pints  of  the  dawn.'  .  .  .  'Nothing  but  collision,  intolerable  inleryrenure 
(as  of  men  not  p{r()endiculor\  luiil  coui<ei|ueiit  battle  often  supervening, 
could  have  leen  npiiointed  those  iindrillrd  .\  1 1  j; I o- Saxons  ;  their  (H't-liellie.! 
equanimity  it.atlf  continuini;  liable  to  lur^ietual  interruption,  as  in  the 
heptarchy  times.'  This  recalls  the  words  of  earh  Ralph  and  Roger,  '  Augli 
sua  solumniiMlo  rura  coluut,  cuavi\iis  et  )>otatiouibu*  m<n  prueliii  iulra 
dunt; '  Ord.  Vit.  lib.  iv.  0,  13. 


82.  Growth  of  the  church  orgsnieatiun  in  KiikImk). — S3.  Free<]om  frimi 
he  leaven  of  Ronmn  itnperiftlisiii. — 84.  M<inaitici.sm. — 85.  Divi-ions  of 
UnceHea  »nd  origin  of  p»rish«i. — S6.  Tithci  »ntl  ciiilowments. — 8".  Kcele- 

oiMitical  council*. — 88.  Iteliition  of  tlie  church  to  tlio  state*.— S9.  Rerival 

under  Alfreil. — 90.  The  eleventh  century. 

82.  The  conversion  of  the  liepltnohic  kiiigiloms  Juriiig  the 
Eevcnth  century  not  only  ri'veult'U  to  Eiiroj»e  umi  t'hnsti'inlom 
the  existence  of  a  new  nntion,  but  may  be  said  to  have  ren- 
dered tlie  new  nation  consciou,'!  of  its  unity  in  n  wiiy  in  wliicb, 
under  tiie  influence  of  hi-nthftiism,  cuiiiinunity  of  IiuiffUi>j.'e  und 
custom  hail  fuiled  to  do  bo.  Tlie  injunrtious  of  Pope  Grepory 
to  the  first  mission  would  i^eeni  to  thnw  thiit  he  knew  the 
whole  cluster  of  trilies  under  the  iiami'  of  English  ',  and  regard- 
ing them  as  one  nationality  provided  a  sijii[)le  scheme  of  ecclesias- 
tical organisation  for  them ;  there  were  to  he  two  jirovinccs  each 
containing  twelve  episcopal  tecs,  governed  by  two  nietropolitiins, 
one  at  London,  the  otlur  at  York.  Vmt  the  comparative  f.iilure 
of  the  Kentibh  mission  after  the  death  of  Ethelbert,  and  the  fact 
that  each  of  the  seven  kingdoms  owed  its  evangelisation  to  a 
different  source,  must  have  rendered  the  fuccess  of  S.  Gregory's 
scheme  probleniat ioal  from  the  veiy  first.  Kent  remained  |H?r- 
inuuently  Chrittian  under  the  successors  of  Augustine;  but 
Wefsex  was  crmverled  by  Hirinus,  n  niir'sionnry  from  Northern 
I        Italy,  East  Anglia  by  a  Burgundian,  Northuniliria  and  Mercia 
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by  Irishmen,  Essex  au<i  Suseex  by  the   htlxmrs  uf  Cedd  and  j 
Wilfrid.     It  miglil  have  seemed  by  the  middle  i)f  the  contnry 
tliat  tlie  lieptarchic  ilivisious  wore  to  hv  reproduced  in  the  eccle- J 
siiutical  ones.     Tlie  questiuiis  of  discipline  arising  bttwrrn  the! 
Koniiiu   and  the  Irish  converts  lent  an  additional  cltmciit  ufl 
division.     Each  kingdom  might  have  had  ii  church  of  ita  uwu.| 
distinct  iu  ritual  and  traditions  from  all  the  rest.     This  daiiprr] 
was  aveHed  by  the  kings  Oswy  and  Eglicit  whrn  lliey  juint-d  | 
iu  Eeuding  to  Rome  a  candidate  for  the  see  of  Cauterbury';  and 
Oswy  liimBelf,  by  renouncing  the  Irish  custom  of  Eastor  at  tli« 
synod  of  Streoue.'^luilch,  sot  tlic  fevcu  cbiirchits  at  ptace  in  that! 
J  most  fruitful  matter  of  discord'.       The  policy   of  Oswy  was 
tlioroughly    carried   out   by  Archbishop   Theodore    of  Tarsuo. 
TliefHli'Fe's  scheme  of  orgunisation  ojx'ucd  the  pi-o^jtect  of  u  mt.re  J 
complete  unity  than  that  of  S.  Ciregory:    there  was  to  be  one  | 
metropolitan  at  Canterbury  under  whom  the  whole  of  England  i 
was  to  be  carved  out  into  now  dioccnes.     Oswy  died  l)efoi-e  it  | 
could  be  seen  whether  he  anti  Theodore  could  work   togethrr, 
and  the  meiit  of  the  scheniu  actually  carried  into  effect  U  due 
t-o  tlie  latter. 

This  great  prelate,  himself  a  philosopher  and  divine  ofJ 
Eastern  training,  who  liad  accepted  the  Roman  toDsuro  andj 
credentials  for  his  mest^age  of  peace,  Wgan  his  career  by  «!»-] 
solidatini;  as  well  as  he  could  the  several  ilemciits  of  life  tliatj 
had  survived  the  great  pestilence  of  a.d.  664.  The  Augustiuiau] 
Bncce8.><ion  Imd  almost,  if  not  entirely,  died  out  '.  Wilfrid  «nd  | 
Chad,  iilllmugli  ihey  Imd  erased  to  differ  on  ]Kiints  of  discipliu*. 
represented  in  their  history,  their  sympathy  and  their  claima,] 
the  two  opposing  schools.  Theodore's  first  cure  was  to  settle] 
the  ]icrsonal  disputes  between  them,  and  through  them  to  riiak(< 
permanent  |K-aco  lietween  the  two  sources  of  missiou.    Ue  uexlJ 


'in   A.lJ.   673,  at  tlie  council   of  Hertford,  combined  the  whole  1 
episcopate  in  a  sinfrle  synod,  and  provided,  by  Instituting  aaj 

■  litAe.  H.  K.  iii.  39. 

'  Jliiil.  iii.  25. 

'  11  IK  iiiirHtinnftlilx  wliollirr  lIonifiK'n  o(  Rul  Anglia  »i>rvir«il  at  Um] 
•rrivkl  uf  Thv'jdore ;  but  if  w  he  aiiiBt  have  ilicd  shortly  ftfler  :  kml  l>»)iitftD  ; 
of  Itocheitor  ia  deacriljcd  us  having  been  lony  ilead ;  Ibiil.  it.  j. 


Policy  of  Theodore. 

annual  council  of  Clovesho ',  for  tlicir  permiineut  cooperation. 
In  A.D.  676  he  divided  Northumbria,  and  in  the  following  year 
Merciii  also,  into  new  dioceses :  Wessex  bIouc  of  the  larger 
kingdoms  resist-ed ;  Iml  a  few  years  after  Tlieodore's  deatli  it 
was  subdivided  Rud  the  whole  nation  then  ranged  under  sixteen 
sees,  subject  to  the  metropoliliiii  primucy  of  Canterbury.  The 
arrangement  was  broken  up  shurtly  after,  so  far  as  to  uUuw  to 
the  see  of  York  its  title  of  archbishop  and  the  obedience  of  three 
suffingans;  but  until  the  Nonnau  C'onrjm-st  the  Northern 
primate  occupied  a  very  subordinate  J^o^itioa  lo  his  brother  at 
Canterbury.  The  institution  of  the  archbishopric  of  Lichfield  by 
OfTa,  in  A.D.  787,  threatened  once  more  to  break  up  the  ecclesias- 
licul  system.  The  thinl  metropolitaimte  however  was  very  short- 
lived '.  The  final  subdivis-ion  of  W'essex  by  Edward  the  elder 
completed  the  scheme  of  Theodore  and  the  territorial  organisa- 
tion of  the  dioceses,  which  has  continued  with  some  minor 
changes  and  additions  to  the  present  day. 

Besides  devi^slng  this  constitution,  Themlore  did  his  bes^t  to 
secure  and  promote  cultivation  and  civilisation  in  otiier  ways, 
especially  by  educating  the  clergj'  and  tightening  the  reins  of 
moral  and  religious  ditcii)linc.  In  this  he  was  assisted  by  the 
kings,  without  wliose  cooperation  it  uuuld  not  have  been 
attempted,  and  who  showed  an  amount  of  }K>licy,  judgment  and 
forceigbt,  in  these  matters,  wlucli  could  scarcely  Iw  looked  for  in 
the  rulers  of  a  half-Christiatiised  jtcople,  tlicmi-clvus  as  much 
marked  by  internecine  family  bloodsliod  as  by  religious  devotion. 
In  n  single  century  England  Ijcciime  known  to  Christendom  as 
a  fountain  of  light,  as  a  land  of  Icaniid  niuu,  of  devout  and  un- 
wearied missions,  of  strong,  rich  and  pious  kings. 

83.  The  whole  material  fabric  hud  to  be  built  up  from   the 

foundation,     liomun  ChriHtianity  had  |)as8ed  away  from  Eastern 

Britain  leaving  few  and  indistinct   traces.      The   greater   jrart 

of  the  Britons  eitiier  had  never  been  converted  or  during  the 

uttack's  of  the  Saxons  iiud  f'lillen  back  into  heatjieni.sni '.     British 

•  IfeJe,  JI.  K.  iv,  ?. 

'  CoimoiU,  *.<-.  hi.  44^,  44;,  54J  54J.  It  liiHted  from  A.D.  787  to  .v.n.  So^. 
The  only  arclibishop  of  L'chfieitl  w»»  huiikmI  Higljert. 

'  Bc<Jv,  H.  E.  iv.  13,  16,    dedcribcs  Siiucx  and  the  lute  of  VVi^bt  w 
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Cbrisiiiinify  had  titkrn   refuge  in   the   WrUh    moontams,  lunl 
mndc  no  atlenipt  either  to  convert  the  coiKiuerors  onto  mniiitiinl 
H  spiritiml  liokl  on  the  coiujuertti.     There  whs  \m  icikMoii  whvj 
theiiuritok    the  English  should  not  have  ))ecomo  Chriotiitn  wh«u  and  lui 

Franks  did,  hut  from  the  condition  and  tenifKT  of  the  nativ 
populiition,   on   whom    tlie    continuance    of   the    conqueror*  taj 
idolatry  and  persecuting  cruelty  hroujiht  nltiniiito  cxteriataHliou.J 
The  positive  jiaganisui  of  the  Anglo-Saxons  was,  as  far  as  con- 
cerns its  mythology  and  ritual,  in  the  most  attenuated  condition. 
Scarrely  was  Cliristianity  jireseuted  to   t))cn)   hy  the  seventh- 
century  misi-ions  when  tliey  embraced  it  with  singular  iidelity| 
and  singleness  of  heni-t.     It  could  not   have   failed   to   prevail] 
earlier  hut  for  the  attitudt."  of  the  Britons,  who,  demoralised  hy] 
desertion  and  cut  off  from   all  the  supports  an<l  advantages  ofJ 
communion  with  Ibixii^n  churches,  had  sunk  into  a  deH^Mtiringl 
lethargy  which  took  for  its  main  principle  obstinate  and  iudia-1 
criminating  isolation. 

Anglo-Saxon  Christianity  was  thus  saved  from  the  danger  ofJ 
inheriting  the  traditions  and  the  burdens  of  the  earlier  system. 
The  wave  of  conquest  obliteratetl  in  all  the  Soutli  and  East  ofJ 
Britain    every  veetige   of   Romano-British    Chrifitianity. 
seat.'*  of  the  bishops  had  become  desolated  ruins:  the  diocesan] 
divisions,  if  they  had  ever  existed,  had  been  effaced  with  the 
civil  landmarks  on  whose  lines  they  may  have  been  drawn '^ 
And  thus  the  wonderful  vitality  of  imji.'riali^t  traditions  which] 
did  so  much  to  leaven  the  character  and  hi-story  of  the  churoheatJ 
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entirely    liealliiii   in   tliw   time  nf  Wilfrid  ;  tlint   i»,  either   the   Christli 
Itri^>l>li  hivl  Ikcd  FXtrnninnteil  nr  they  hu  I  becomo   heutheiii«eil.     J-'nniil 
the  H'onU  iif  Ealtliuji,  c.  40,  r'^ffrring  lu  the  ukiiie  trxntuvtinn,   it    wnuliil 
■eetu  thnt  the   iiai;Hiii«   wt:ru  SAxtnitt,  'gentin  niMtrue  qitoedAm  pni%'itiri*l 

fdililis  uMjue  ml  ijliiil  tenipuB  iiemevernnii.'     In  the  North  of  Kngliuiil  tb«' 
Irit'Bh  fler){y  h»<l  floii  lung  Iwfore,  dewi  ting  their  property,  which  Wilfitd 
aoMirdinyly  cUimeii  fur  the  Northiimbriiui  chureh ;   EiMiuo,  c.   I  J.     E»- 
cept  fn  the  linrilrrs  of  WrMic\    and  Mereia  no  tnu-vii  of  itrit=>h  churrhj 
*'r^;ftuimlion  art?  di?*<*<ivernl)lc  fri)Ui  ll«-de. 

'  Jliul'hiii,  ('oiini'iU,  i.  14},  rt^anU  ihx  xlt<'»t»tion  of  the  ltriti«h  LitboMl 
at  Arlfg  in  a. 11.  314,  Ms  pnivinj  th"  pjistonc-  of  dioceun  epiaoopucy  m 
the  Hritiali  church,  itf  oppoiie<l  lo  the  Iriali  and  S.<oltiBh  gytteni  'of  |^v«m- 
meat  by  abtiot-^,  with  bii'hopf  u  iiuboriliuiitH  oHii-en  illachitr^-iiig  'piwopitl] 
funcUons  but  without  jurisdiction.'  Walea  nlxi  had  diort'Mtn  binhopi,  aoiJl 
their  ^w r&cA ja«  ar«  mentioned  by  Gildaa;  Ibid.  p.  14.V 
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of  France  and  the  Rhinelatul,  findinp  thoir  way  to  light,  in  some 
■,  aft4>r  devastrttioii  mid  desolatiun  sciircely  less  than  thnt 


which  befell  Britiiin,  took  no  hold  here.  Escaping  this,  the  It  "«•?«• 
I  English  church  was  saved  from  iha  infection  of  court-life  and  of  beenmins 
corruption  which  forms  ncnrly  the  whole  history  of  the  early 
Franco-Gallican  church.  Nor  was  it  called  on  to  act  as  the 
protector  of  a  dowu-trodden  people,  nud  undergo  the  ri.iks  that 
attend  political  and  party  religion  ;  itescapid  the  position  foned 
upon  the  bishops  of  France  as  .secular  officers,  defensors,  and  civil 
magistrates.  And  this  fact  is  marked  by  the  choice  of  the  sees  of 
the  bishops.  They  were  in  many  cases  selected  in  full  agreement 
with  the  German  instinct  of  avoiding  cities;  and  planted  in 
villages  or  coiuitry  monasteries  which  served  as  a  nucleus  for 
the  later  towns'.    Hence,  with  some  few  exceptions,  the  bishops  importMit 

.       ,  1  I       I-,  1  I  «- ,  powtion  of 

were  not  local  jwtentatcs  in  the  way  that  the  r  rench  luiil  fjrerman  th«  pnuu» 
prelates  were  •'.  They  were  members  of  the  council  of  the  realm  Mookroom- 
to  which  they  belonged  and  sat  also  in  the  local  folkmoot  with 
the  prestige  of  wisdom  and  sanctity,  with  higher  wergild  and 
oath  incontrovertible  ;  but  they  did  not  l>ecome  the  counts  or 
dukes  of  their  dioceses,  or  entangle  themselves  with  the  secular 
Wntricacies  of  the  divided  and  bewildered  nntion  whose  spiritual 
guides  they  were.  Thus  Archljishop  Egbert  sat  at  York  un- 
disturbed in  his  primacy  during  the  reigns  of  five  princes  iKiund 
in  close  relationship  with  himself,  all  of  whom  owed  their  eleva- 
tion and  deposition  to  revolt.  In  Kent  the  archbishops  ruled 
from  A.D.  740  to  A.D.  789,  during  a  period  of  so  much  subdivision 
and  anarch}-  rn  the  kingdom  that  not  even  the  names  of  the  rival 
kings  or  the  dates  of  their  reigns  liave  been  preserved.  In 
scarcely  any   case  was   a  bishop   removed   from   his    see   for 

'  In  the  caoes  of  York,  Loniloii,  fanlorhury,  RixOicater,  Leiooter,  Win- 
chester, And  possibly  Sidnwoster  mid  Worcester,  thi;  mother  church  WM 
placed  in  the  chief  town  of  the  kingilom.  In  the  ca»c«  of  Lichfield,  Lin- 
diafkrne,  Hereford,  Sherborne,  Selsey,  Elmbani,  Ciinwich,  Hexham,  village* 
were  chosen  or  created  for  tlie  purpose  ;  and  of  the  new  seta  of  Edward  the 
Elder,  WclN,  Riiiiinbury,  and  t'rediton  were  villn^ei. 

'  Tlie  nichliii'hopii  aeem  alwny.s  to  have  ha<l  a  more  distinctly  aeenlar 
pomtion  than  the  dioce->iin  bishops,  a  ciin8eiiin.nc"?  no  doubt  of  their  exer- 
ciaing  junndiciion  in  several  kingdoms.  They  also  coined  money  bearinj 
their  own  name  and  likeness.  The  coins  of  the  archhithops  of  Canterbury 
run  back  to  the  middle  of  the  eighth  century,  and  those  of  York  are  only 
a  little  later  ;  Councilf,  &c.  iii.  403. 
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polilicnl  causes ',  until  OfTa  attempted  to  disturb  the  VjmUuii 
Hurl   n-fonn   llie   proviiiciiil  arrangement  of  the  diticeaeg.     Tl 
bitiliupii  were  occnsioimlly  itlile  to  act  as  {leiu-emakvrH.  tbey  w«{ 
jirobttlily  always  the  friends  and  advisers  of  thrir  kings,  bat  the; 
were  distinctly  spiritual  men  and  unfettered  by  teculnrity,  at 
least  until  llie  consolidation  of  the  West  Sa&ou  hegemony 

8'!.  The  uuiversality  of  moiiasiiciBin  is  the  les«  pleasant  sii 
of  this  picture;  and  yet  it  may  be  ijuestioned  whi-thcr    ^ 
J  hut  iiioniisticiam  could  Imve  kept  the  cliurch  and  1 1- 
from  the  political  combinatione  and  dangers  of  the  rarly  liiue. 
The  original  niisfdonuries  were  nearly  all  monks ;    the  inifsii 
btationa,   t)>c    bi.shops'  houses,  and    the  homes  of  the  cuujiti 
clergy,  were  all  monasteries  ;  not,  it  is  true,  in  the  strict  sei 
of  the  Uenedictine  rule,  but  sufficiently  neiir  to  claim  all 
riglits,  privileges  and  immunities  which  were  accorded  to  il 
There  wei-e  great  evils  in  this  arrangement  ;  the  privileges 
immunities  were  so  great  as  to  invite  false  brethren.     Man 
hi-iiises  in  which  no  ride  or  system  of  leligion  was  observed,  took 
the  name  of  moimsteries  to  escape  public  burdens,  and  broug 
discredit  and  rej)roBch  u{k>u  those  that  truly  bore  the  name 
Even  the  regularly  endowed  communities  grew  too  ricli,  and 
the  time  of  Bede  engrossed  too  large  a  chare  of  the  public  land*: 


I 

II.     t 


'  There  are  very  few  c^jiCM  nf  (iei>otfitjoQ  of  bi«ho|w  in  Uie  Ati^lu-S 
eliurch  hidtory  aX  all.     ArcUbishnp  Thewlore  deposwl  Winfrttli  "f  Mercia 
fur  disobedience,  snd  Triiiiibcrl  of  Hpxhain  &Ui> ;  Bede,  U.  E.  ir.  6,  a&| 
Wilfrid    of  York  WM    bniiiahed  and   roitore<l  more  tlinn  once;  Ace* 
Ilexlitun  luul  U>  fly  from  liia  «kw  in  a.d.  73J,  [iroliably  in  ooiii»e<iiienc<: 
the  dUnrdcrv  of  Norlliittiibrin ;  Wulfat«n  of  York  wiw  set  uitide  and  in 
pridonod  for  treiuwn  in  .\.I>.  qjj,  but  aflerw»r<hi  reatoreil;  Brihthelin,  ( 
i>i»Jiu|>  »p|iointed  by  Kdwy  to  Canterbury,  »•».<  ict  oaide  by  Ed(,nu'. 
rv^i^nAtion  tliere  are  very  niAity  inalancet*, 

'  t'ouiicil  of  Clovcnho,  All.  747,  n.  5  :  '  Moniutvria,  ai  tiiincn  ea  fu  e^il 
ita  noniiiuire,  (|t)iic  ulitjnc  (|iiaiiiviB  leiiipurihuH  iHtis,  propter  vitn  lvr:Liini.-Ai: 
■juandam  avaritiae,  ad  reli^ionis  C'hriittianae  fttalum  nullater>'- 
posaint;   id  est  a  saecularibux,  non  diviuao  Bcilic't  legiii  ordii'  i 

humauae  adinventionis  ]>rne«umptiune,  iitonnque  tenentur  ;'  CouiiciU,  .i.c 
iti.  ,^64.  Bede  also  »|H-aks  of  innumerable  ]dace«  '  in  uiona«terioriiiu 
cripta  vocabulttin  Ke<l  nihil  pror«ni*  iiiouasticae  efinverttatiouii  halteutiai 
Kp.  ful  Ei^bert. ;  CoundU,  iii.  319. 

>  ••\\'i  ."1.  ti..MM,,,.  ,.,.,,i,i.i*r;,,,,iiii  ;..,-i  i,i   <|„;  ninnacli<'"'.<  •^'i'- 

«UUt     '  .  lit    '}:■ 

tibi  lilii  :^ewioneui  u 

Ibid.  p.  jJO. 
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Umut  wealth  th«>y  lost  Mgbt  of  the  strict  obligations  of  a 
relifioai  lUe,  ao  tlul,  liefure  tlie  middle  of  the  eighth  centnry,  a 
•trinin'nt  rcfunii  wus  demanded,  and  thesecalar  were  synodically 
divided  fruni  the  monastic  clerkti '.  But  with  all  thesu  draw-  Kroi  Mr- 
b»ckik  the  monastic  sytitem  did  its  work  well,  and  tliat  u  uirjst  munwuc 
tispoftMit  work  for  the  time.  It  colonised  the  couutiy  by  mcuna  '^^"'""^ 
tit  miiintu,  furuiiJifd  the  supply  of  teachers  in  districts  too  poor 
«ad  too  thinly  peopli^  to  provide  for  their  own  clergy  ;  and  In  it 
■amcr  levelled  and  cqunUscd  the  country  for  parochial  adiniuis- 
tlBtioB.  The  mouaiitic  spirit  has,  further,  had  in  all  ages  u 
■iagnlar  oorpomte  con^rioaeuess  ;  and,  besides  the  influence  of 
eomaoo  council*  and  canonical  customs,  the  fact  that  the  clergy 
lelt  Uictr  vowx  and  Kpiritual  relations  to  be  a  much  more  reiil  tic 
Mid  iacia  of  consolidation  than  mere  nationality,  must  liave  led  to 
Uie  elimination  of  provincial  feeling  amongst  them.  A  Mercian 
prieBt  was  free  of  all  the  churches.  A  llercian  or  West  Saxon 
pnfarte  might  rule  at  Canterbury ;    the  bisliop  of  East  Aoglia 

ght  be  a  Kenti&h  man,  and  a  >South  Saxon  rule  at  Rochester '. 

Wliilet  then  the  church  formed  a  basis  of  national  union,  the  x»cienat 
[  tho  danger  of  sinking  into  an  hereditary  caste,  a^  i^ 
ely  both  in  the  Irish  churches  and  on  the  cou- 
Beot.   Some  marked  traces  of  this  tendency  liowever  are  foiud 
~io  Englatid,  iu  tho  age  immediately  preceding  the  Conquest ' ; 


'  IVnmeil  of  Clovmbo,  aj>.  747,  ix.  4,  5,  ii;,  J<S.      Still  more  Btroo);ly  is 

iaifatnl  IT)   in  the  decrees  of  tbe  Itgatine  counciU  of  .I.D.  787  :  '  l"t 

■■•1  i '-iirm  proviilcaot  quo  oinnes  canonici  tux  canonice  vivont 

Bi'  iiiunitctiae  regulnriter  conver«entur ; '    CounciU,  iii.  450. 

vii<:    jM>i    tiiiiH    tbr    title    of  ratian   uceim  in   «n    Englioli    doca- 

I  Uie  Verm  uever  became  onmmnu  nntil  the  eve  of  the  Normiui 

I  of  the  international  character  of  the  priesthood,  and  eape- 
'ef  liuaadiinn,    arv   abundant.      Detudcdit,    the   sixth    arefabUbop 
Iwry,  *aa  a  We«l  Kaxnn  ;    Tatnin,  the  ninth,  was  a  Mercian 
H.  K.  V.  }o,  >3' ;  ami  after  the  time  of  Alfred  the  archbisbopt  were 
■''         Saioui.     Pcctbeluj,  tbt    deacon  of   Aldhelm.   wan   lujulo 
D|  rn;  Buoifaec.  a  KciiUnhman,  wa«  bishop  of  East  .\nglia  ; 

DlMBi<  ^■'■■R,  MM  bishop  iif  KiKhceter  ;  Ibid.  v.  13,  iii.  30.     In 

tW   N  '.    and   durinu    the    later   Anglo-Saxon    period,   tlie 

JMlaii  iiut ;  tnxduui  of  election,  or  l.«.»l  iulliinnoe,  woold 

geiMTaUjr  4ot««iiuni>  in  favioir  of  a  native  camlidate. 

•  Ob  Um  dMOMit  of  ecrlr«ia»lio)iI  prvipcf  ly  through  an  hereditary  line  of 

r  Bainc's  preface  to  the  Memorials  of  Hexhnm.     The  institution 

«,  which  was  maintained  by  this  custom,  had  probably  spread 
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and  t.liat  the  escape  was  a  narrow  one  is  sliown  by  the  num' 
of  early  charters,  which  distinctly  prove  the  descent  of  the  hkli 
secular  monastic  estates  through  a  series  of  genprations,  inwhi 
either  clerical  celibacy  was  unknown,  or  the  successive  head«  ol 
the  monasteries  must  have  delayed  ordination  until  thejbecai 
fathers  and  mothers  of  families  large  enough  to  continue  t 
succession.  These  occur  throughout  the  history  of  the  earl 
Anglo-Saxon  churcl),  and  must  not  be  regarded  as  a  mark 
monastic  decadence,  though  distinctly  nn  abuse  '.  The  ri>yal  am 
noble  monasteries  were  clearly  regarded  as  family  Jtonefice-^,  fi 
which  the  only  requisite  was  the  assumption  of  onlers  or 
taking  of  vows ;  they  served  as  places  of  retirement  for  wo: 
out  statesmen  and  for  public  functionaries — kings,  ijuecns,  an( 
caldormeii,  whose  forced  seclusion  gave  to  their  retreats  some- 
what of  the  character  of  reformatories '-. 

85.  The  development  of  the  local  machinery  of  the  church 
was  in   a  reverse  order  to  that  of  the  state ;    the  bi.sihoprii 
being  first  formed,  then   the  parishes;    and  at  n  much  latei 
period,  the  archdeaconries  and  deaneries.     The  original  bishop' 
rics  of  the  conversion  were  the  heptarchic  kingdoms ;  and 

intn  the  Nnrthmnbriiin  church.     'The  (■artiotiliu*  KeleJenn  Iftx;*-  -•  • 
to  Iiavo  l>een  that,  precincly  like  their  Irifh  and  Welih  c<iii_  s- 

l»|>8C(l  into  something  like  iiniirnpriatoni  ;to  ii«e  the  mmltTn  lerui  .  1, 

.ind  trannnitting  their  church  endowments,  aa  if  they  had  been  their  own, 
to  their  children,  but  retaining,  at  any  rate  in  most  case*,  their  cterical 
office  ; '  Haddan,  CounciU,  ii.  i  78. 

'  See,  for  example,  the  charters  referring  to  monoateries  at  Fladbnry ; 
Sture  and  Withington,  in  the  Cod.  I)i|il.  xxxiii,  cxlvi,  ccxv  ;  Ixxx.  crxvii ; 
Ixxxii,  cxxir.  In  one  case  the  principle  ix  laid  down  thua:  Abbot  lleadda 
left  hie  monastery  at  OnnaufonI  to  the  see  of  Worcester,  under  condition 
'  quod  mci  lieredes  in  iiiea  genealogia  in  ecclciiMtico  gradii  de  virili  nexti 
|>ervipiant,  quauidiu  in  mea  proAapia  tani  aaptcna  et  pr.te>«ien«  inveniri 
potent  ijui  rite  et  monaflticu  ccclettiaiiticHm  uormam  regere  queat,  et  nnz^ 
quam  pote^tati  laicuriim  Bubdetur  ; '  Ibid,  clxix.  Konediot  Riscoii  thoughii 
differently  ;  he  ileclareil  that  he  would  rather  his  moiiiwtiry  should 
come  an  eternal  solitude  than  that  hi>  brothrr  should  be  uln-tril  iiblml 
not  having  entered  the  way  of  truth;  Bede,  Hist.  Abliat.  c,  9.  It 
forbidden  also  by  TheiMlore,  Penit.  ii.  6  :  '  Ipse  uon  potest  aliqnem  onii 
nare  de  siiis  propinqui^.* 

'  Abundant  inslnnces.  in  which  the  retirement  can  scan-ely  lie  rcganli 
as  voluntary,  may  be  found  in  Simeon  of  |)urhaiii'>  annAlu  of  th>>  vi^hi 
i;eutury-  An  adulteress  may  retire  to  a  niouniit'.rT ;  Thooil.  IVnit.  ii.  1 
The  thief  has  a  choice  between  a  monastery  and  slavery  :  '  Aut  intrct 
munaaterium  Deo  servixe  aut  humannra  snbeat  scrvitium ;  *  Ibid.  t. 
'  Eat  iu  monasterium  el  poenitcat  usque  ad  mortem ; '  Ibid.  L  7. 


cb 


i  was  iu  some  instancea  tlie  ca])ital.  Tlie  kingdom  of  Kent 
bnned  the  dioccscH  of  Cuuterbury  and  lier  8ufFrn(i;uii  Rot^heBter; 
Essex  was  the  diocese  uf  London  ;  Wessex  llmt  of  Doicliester 
or  WinclitBter;  NortliiHiiltriii  tliat  uf  York;  East  Aiigljii  tliiit 
of  Dunwicli :  the  site  of  tht-  original  Mercidii  see  is  not  fixed, 
Viut  within  a  few  years  of  tlic  convei-aion  it  was  j)laced  l)y  S. 
Cliad  at  Lithlield.  In  all  cases,  for  a  short  time,  the  diocese 
coincided  with  the  kingdom,  and  needed  no  other  limitation  ; 
the  court  was  tlie  chief  mission-station,  and  sent  out  monks  or 
priests  to  convert  the  outlying  st^ttlements.  There  wen'  as  yet 
very  few  churches ;  crosses  were  set  up  in  the  villages  and  on 
the  estates  of  Christian  nobles,  at  the  foot  of  which  the  mission- 
aries preached,  said  mass,  and  baptized'.  The  only  otficer  of 
be  bishop  was  his  deacon,  who  acted  as  his  secretary  and  com- 
panion in  travel,  and  occasionally  as  interpreter.  The  bishop's 
house,  however,  contained  n  nundx-r  of  clerks,  priests,  monks 
and  nuns,  and  was  botli  a  home  of  retreat  t»  the  weary  mis- 
sionary and  a  school  for  the  young.  Thefe  inmates  lived  by  a 
sort  of  rule,  wlvich  was  regarded  as  monastic,  and  the  house  and 
church  were  the  nionagteriwn  or  minster.  Gifts  of  land  were  at 
this  very  early  st;ige  l)estowed  both  on  the  bishop's  minster  and 

I on  others,   which,  althuugh   under  his  governance  spii-ituaily, 

^Bhrere  less  exclusively  his  own,  having  their  abbots  and  [dd>eBSca 

^^■rith  full  powers  of  ec-onomical  administration.     Tiiese  houses 

^Hrere  frequently  of  royal  foundation,  ruled  by  |wrs<3ns  of  noble 

blocMl ;   some  of  them  contained  both  male  and  female  votaries, 

nd  might  be  ruled  by  perrons  of  ell  her  sex '^ 
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'  '  Quill  xic  mos  est  .Saxonicav  ^t-ntis,  qiiml  in  nonnullis  nobilinm  liono- 

rniniiue  huuiiuuni  praediia,  nun  ecclentuii  xei  luinctae  crucis  aif^iium  Do- 

Dino  dicatum  cum  ma^iio  hoiiorc  almuiii,  in  alto  erevtuni,  lul  couiiiiodani 

iiinikt:   oratiuuia  aeilulitktem   milent   haliere; '    V.    S.    Willilxddi,    Mull. 

I.  S.S.  «iec.  iii.  pt.  j,  p.  3J4.  Thia  ia  la.te  in  the  eighth  century.  Bede 
Ae^icribea  ttie  builaiug  of  churchca  throughout  Northumbria  umler  Oawald, 
~I.  E.  iii.  3 :   *  I'onatruebnntur  ergo  eccleniue  |>«r  Iocs,  coufluubant  ail  audi- 

ilum  verbum  pM|>uli  ^'Hiidentea,  donabautur  regiu  munere  poaaeaaiuues.' 

'  Tbeae  mixed  inunaateriea  are  aniuiadverteil  on  but  not  forbidden  by 
l)eodore,  Penit.  ii.  6  ;  '  Non  licet  viria  feminaa  habere  monachaa  nei^ue 
fr'uiuis  viroa,  tjtnien  non  dealruamua  illud  quod  conauetudo  eat  in  hac 
tr-rra.*  The  custom  wotf  )»erhapii  derived  froui  Ireland.  8.  Hilda'a  monaa- 
teiy  at  Wliitby  in  the  niutit  fumoua  instance.  The  practice  aeema  to  h»vs 
aub«i(t«il  uulll  iha  ninth  caatury. 
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When  arcliliishop  Tlieodore  undertook  to  orpsiiisc  the  charchrl 
be  found  liltk-  more  tliitti  tliis  to  work  mi\.     He  found  dioceaeal 
idi^niical  with    kingdoms;    no  settled  etergy,   and   no  dcfiiitt«] 
territorial  suhdivisions.     Hint  first  measure   wa»,  a«  we  have! 
feen,  to  break  up  the  dioceses  ;  and  in  doing  so,  he  followed  tlie 
linpsof  the  still  existing  territorial  or  trihal  arningeroeutjJ  which 
liad  preceded  llie  creation  of  the  seven  kingdoms.     East  Augltnl 
was  first  divided  between  the  northern  and  southern  divisions  of  j 
the  folk ;  the  former  with  its  see  at  Elmhaui,  the  latter  clinging 
to  Uunwich.    Northumbria  followed:  York,  the  capital  of  Deim, 
h:.d  already  put  in  its  claim,  according  to  the  direction  of  S.  i 
Gregory,  and  had  its  own  bishop.    Bemicia  remained  to  Liuilis-j 
fame  and  Ucxham  ;    and  the  Picts  had  a  missionary  hiahop 
Whithern  :  the  Lindisfari,  of  modern  Lincolnshire,  who  at  the  J 
moment   of  the   division  were  under  the  Northumbrian   king,  J 
received  a  bishop  with  liie  see  at  Siduacester.     Next,  MerciaJ 
was  divided  ;  the  recovered  province  of  Liudfiey  M-as  recoguued 
ns  n  new  diocese;    the  kiugdoni   of  the   Hwicois,   which  ttili 
ex!ste<l  as  an  under-kingdoui,  furnished  another  with  its  see  at 
Worcester;  North  and  South  Hecnna  liad  their  bisihop  ut  Here- 
ford, and  the  Middle  Angles  theirs  at  Leicester,     The  work  was 
not  without  its  difficulties.     ITie  old  bi8ho|>8  in  particular  re- 
sisted any  infringement  on  their  power.     Winfrith  of  Lichfield 
had  to  be  deposed  before  Mercia  was  divided ;   the  struggle  for 
the  retention  of  his  Northumbrian  dioceses  was  the  work  of  the 
life  of  Wilfrid.     In  Wcssex  the  opposition  was  so  strong  as  to 
thwart  Tlieodore  hinmelf,  and  it  was  not  until  uft^r  his  death, 
when  Urihtwald  was  archbishop  of  Canterbury  and  Iiu  king  of 
the  West  Saxons,  that  the  unwieldy  diocevo  was  broken  up; 
Sussex,  wlilch  now  was  jx-rmanently  Fubjcct  as  a  kingdom,  was      i 
made  the  diocese  of  the  mission  see  at  Selsey ;  the  kingdom  of^^ 
AVessex  pro[>er  was  divide<l  by  the  forest  of  Si-lwood  into  two  ^1 
convenient  divisions,  of  which  the  western  half  had  it>  see  at , 
Sherborne,  Winchester  remaining  the  see  of  the  eastern  half,  | 
with  a  sort  of  primacy  of  its  own,  as  the  mother  church '. 

'  The  (latM  of  the  finiudatiun  of  Uiew  wra  ar«  u  fnlluwa :  Cantcrliory,] 
A.O.  j97 ;  Loiulim  kuJ  U<>cli<^(«r,  A.t>.  6C4 ;  Vurk,  x.n.  6]j,  mturMl  iul 
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Tlie  subdivihiou  of  the  dioceses  was  followtil  by  a  great  de- 
velopuieiit  of  luoiiaHticisii) ;  the  monastery  eoutiuucd  tti  be  the 
typical  churcli  .seltlenu!tit,  and  the  incmastic  liisstory  fasts  ulnioiit 
all  otlier  into  the  shade.  Still  wp  may  k-uni  Iroiii  Bede  that  the 
country  clmrches  were  also  ijiulti])lied,  aud  local  provision  of 
some  Bort  was  made  for  the  vilLige  clergy '.  What  meaEures 
Theodore,  who  is  the  traditional  creator  of  the  parochial  system', 
took  in  this  direction  can  only  be  conjectured:  it  is  nnuecessary 
to  suppose  that  he  founded  it,  for  it  needed  no  foundation.  As 
the  kingdom  and  shire  were  the  natural  Kjihere  of  the  bishop,  so 
was  the  township  of  the  t-ingle  jtriest  ;  and  the  parish  was  but 
the  township  or  cluster  of  townships  to  which  that  priest  minis- 
tered'. The  fact  that  the  two  systems,  the  pai-isli  and  the 
township,  have  existed  for  more  than  a  thousand  years  side  by 
side,  identical  in  area  and  administered  iiy  the  samt:  persons, 
and  yet  separate  in  character  and  machinery,  is  a  sufficient 
of  tluit  no  legislative  act  could  Imve  been  needed  in  the  first 
;  nov  was  there  any  lay  council  of  the  whole  nation  wiiich 
ild  have  sanctioned  such  a  (reueral  measure.  Considering, 
noreover,  the  thorough  harmony  of  church  and  state  in  these 
?cs,  any  legislation  would  probably  have  altogether  sunk  oue 
1  of  the  two  systems  in  the  other.  The  parish,  then,  is  the 
^■|M>c>ent  vieus  or  tuu-scipe  regarded  ecclesiastically.     A.«  many 

^^Bk.r>.  A64  an<1  67$.  nnd  eD(1owe<l  with  the  poll  in  A.n.  735  ;  Dunwicb,  in 
^^u.n.  6,^0  ;  the  «ee  of  Wctiwx,  at  I)<ircheiiter,  .\.D.  634  iafterwanU  at  Wiii- 
^^■eliesler  ;  Liniligfarnc,  A  D.  635  ;  tliat  of  Mercia,  A.n.  656,  Rettle<I  at  Lich- 
(ielil  in  A.l<.  669.  In  A.li.  673  Tbeuduru  iuKtituleil  the  ten  of  Ehnhnui ; 
in  A.D.  Cyjd,  Hercronl  ;  in  A.11.  67S,  Sidnaoester  and  Hexham  ;  in  A.n.  680, 
'Torceiter  and  Leiceiter;  in  a.o.  681,  Whithern.  In  a.d.  705  Sherlxn-nu 
M  founded  ;  and  in  A.n.  709,  8elaey. 

■  ISude  urgea  on  E^'lwrt  the  importance  nf  thia :  '  neceMarium  utii 
FMt  lit  plures  tibi  tacri  operis  ailjutore»  adioiscia,  pretibyttroa  videlicet 
nriIiiiaD<lo  ati|ue  imtitueiiilo  doctoies  (|ni  in  singulii  viculi!)  pratnlicando 
l><-i  verl>'>,  ct  consj-crandi*  inytleriia  cii«l«alibua  ae  iiiaximf  perageudis 
i.iu.ii  baptiiimatii.  oUiciin,  ubi  oppui-tuuita«  iiigruerit,  inniiitaut ; '  E\>.  nd 
Ecgb.  u.  3. 

'  Eliiihani,  ed.  Hnrdwick,  pp.  J85,  j86  :  '  Excilabat  fideliuin  devotionem 
«l  roliintatrm,  in  quarumlitiet  prtivinciariim  civitatibus  nccnun  villiH, 
•orlrolaa  (abricandi,  parochiaa  disliii^uendi,  luweniin*  cindem  re^os  pro- 
ieuraiido,  ut  qui  sutiicifntea  ra»ut  et  ail  Dei  hoiioKiii  [iro  voto  hab«rent 
•nper  pmpriuui  funduni  eccleaiaH  conitruoru  earuiiduiu  iwrjietuu  patroiiatu 

uderenl.'    This  is  iiitre  truditiun  i^r  inventiim, 

'  Above,  p.  91. 
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townships  were  too  smnll   to  rei|uire  or  to  support   n  5*p«TatoJ 
churcL  and  pi-ii-st,  tuitiiy  puriishi'H   coiituiii   scvci-mI  tuwuidiipt ;] 
but  tbe  fact  of  a  towusliip  lying  ]iartly  iu  cue  parish  uud  parti; 
iu  iiuotlier.  witliout  liciiig  ver)'  uiicomniou,  is  turv  eiiuugli  to  )«' 
exceptional,  and  may  gent-rally  be  accounted  for  by  mori'  recent 
local  history '. 

86.  The  maintenance  of  the  clergj'  thus  settled  >vu»  pruvidedj 
^chiefly  by  the  ofterings  of  the  peojile  :   for  the  obligation  of  tithaj 
iu  it«  ino<lern  sense  M-as  not  yet  recognised.     It  is  true  that  th 
duty  of  bestowing  on  God's  service  a  tenth  part  of  the 
was  a  portion  of  the  comniou  law  of  Chiistianity,  and  as  sn 
was  impressed  by  the  priest  ou  his  parishioners  *.     But  it  was  ] 
not  possible  or  desirable  to  enforce  it  by  spiritual  penalties  :  norj 
wsis  the  actual  exj>enditui'e  determined  except  by  custom,  or  by 
the  will  of  tbe  bishop,  who  usually  divided  it  between  the  clmrcli, 
the  clergy,  and  the  poor.     It  was  thits  precarious  and  uncertain,! 
and  the  liestowul  of  a  little  estate  on  the  church  of  the  township' 
was  ])robubIy  the  most  usual  way  of  ekiug  out  what  the  volon- 
tary  gifts  supplied '. 

The  recognition  of  the  legal  obligation  of  tithe  dates  from  th« 
eighth  century,  both  on  tbe  contiueut  and  in  England.     In  A.u.| 

'  M&uy  ulterationi  iu  llie  boiintlnrirs  nf  (i«rii>liei<,  townahips,  liim<lnHlii,| 
and  countivt,  have  of  ouune  tokeu  placie  in  thirtcfu  centurir*  uT  Eng1i>k 
iiialory,  but  the  whole  uf  the  'irrL-giilaritiai  of  liouiidiiry  '  of  parUlm  aii4 
cuunlies  axe  contunrd  iu  three  piigeii  nf  the  Fii|iuh>tiiiU  It«purl  of  iKji, 
vol.  ii.  ))|).  1064-1066. 

''  Titlieti  are  mentioned  by  Theodore  in  the  genuine  PeniteotiAl,   in 
way  that  (jroves  the  duty  uf  making  the  payment,  but  ti  ■  ''■•  -■■'■•   -f' 
tile    ilergy  to  the  Bolo  use  of  Iheui :  '  Preabiter    or  pt^- 
dare  non  cogitur;'   l^ib.  ii.  j.     '  Tributniii  ecvlcsiae  nil, - 
proviuciae,   id  ent  ne  tantum   pauperea  iude  iu  dcciniia  aot  in  alii|uibiitd 
rebua   vim  patientur.     Ueciiiiaa  uou  eat  legitimum  dnre  nisi    pauperibual 
et  peregriuin,  Mve  laiuiiiuat  adecelu-iiw; '    Lib.  ii.  14.     Beile  praiau  Biaho|M 
Eadberct  of  Lindiifiime,  aa  *  uiazime  eleemoaynanim  operatiiuie  iiisi^Miia, 
ita  ut  juxta  legem  omnibus  aiiniii  deciumm  non  soliU!  ' 

etiam  fruguni  omnium  at<)ue  pomoruni,  necnon  et  1 

pauperibuB  daret ; '  Hiat.  Eccl.  iv.  3g.     In  the  la»>  ,.   ; -.,. 

feaaor   the  oMigation  ia  alleged  to  have  be«n   introdaoed  by  Auguntin 
Uiat  >«,  at  the  t'onveraion. 

*  See  Cap.  de  pnrtibua  Saxnuiae  ;  Pertz,  Legg.  v.  p.  40  ;  Baluze,  i.   183, ' 
Art.   1 5,  wnirh  ehowa  that  thia  w&a  the  rule  approved  by  Charln  :  '  ad 
unamquaiiique  ecdeaiam  ciirtem  et  duo*  uianaoa  terrae  p<^>ell3ea  a<l  eccla- 
aiain  rv4Mirrviit«a   ctmdonent,  et  inter  centum  \igiuti  linminea  uwbilea  et 
ingenuoa,  aimiliter  et  litos,  aervum  et  ancillaiii  eidem  ecclraiae  tribuant.' 


Law  of  Tithe. 


779  Charles  the  Great  ordiiiueil  that  every  one  should  pay  tithe, 
ttiid  that  the  proceeds  should  be  disposed  uf  by  the  bishop ' :  and 
ill  A.D.  787  it  was  iiiiidt;  iiiijiLTiitivo  by  the  le^atiiic  councils  lit-ld 
iu  England,  whicli,  btiiig  utteiuled  mid  cuiilirniid  by  the  kings 
and  ealdormeu,  had  the  authority  of  witenagemots'.  From  that 
time  it  was  enforced  by  not  unfrequent  legislation.  The  fiinious 
donation  of  Ethehvulf  had  notliing  to  do  with  filhe";  but  al- 
most all  the  laws  issued  aft«r  the  death  of  Alfred  contain  some 
mention  of  it.  The  lejji.Mlation  of  Edgar  i.s  somewhat  minute  on 
the  Bubjcct ;  directing  the  tithe  of  young  to  !)<■  paid  at  Whitsun- 
tide, and  that  of  the  fruits  of  the  earth  at  the  autumnal  equinox, 
thus  testifying  to  the  general  devotion  of  the  tithe  of  increase*. 
The  legal  determination  of  the  church  to  which  the  tithe  was  to  Uwof 
be  paid  was  not  yet  settled.  The  same  king  directs  that  it 
shall  be  paid  to  (he  '  eald  mynster,'  or  mother  church  to  which 
the  district  b<dongs " ;  the  thegn  who  had  on  his  bonklimd  a 
church  with  a  buryingplace  was  Ixiund  to  give  a  third  of  his 
own  tithe  to  that  church  ;,  if  there  were  no  buryingplace,  his 
gift  to  the  priest  might  be  whut  In-  ]>loasi*d " :  the  culhfdral 
church  being  it  would  seem  the  normal  recipient,  and  the  bishop 
the  distributor.  But  the  actual  duterniination  was  really  left 
very  jnuch  to  the  owner  of  the  land  from  which  tlie  tithe  arose  ; 
and  although  in  the  free  townships  it  must  have  beconic  the 
rule  to  givi-  it  to  the  parish  priests,  the  Ionia  of  fruncliisoa  found 


'  Cap.  A. p.  779,  Art.  7  :  '  De  deciniin,  ut  uiniW]uiB(jii«  simui  ilrciiiuuu 
diinel  aU|ue  per  jusaioiicfiu  poiititiciH  dixi>en.itntur.'  Fertz,  Lt-^i;.  i.  p.  3A  ; 
Baluze,  i.  142. 

'  '  Pravi-ipiuiuH  ut  oiimeH  fitudennt  Jo  oninibuH  quae  p4i»iiiileiil  Jecimu 
dare,  quia  !<p«ci&le  Ilumini  Dot  est ; '  C'un.  17;  Council*,  Ac.  iii.  456.  Od 
thiwe  councila  see  Liird  SoUiome,  Ancient  Viu:Ui  and  Fictioiu),  159  sq. ; 
where  the  author  or^uen  timt  the  injunvtionii  of  the  councila  were  not 
strictly  cikooiu,  mid  certitiuly  were  not  legiBlative  eunctnieiit*  by  kingii  or 
witena^emots.  Whether  the  iujunctionn  were  or  were  not  cnuons,  it  i* 
difficult  to  tee  how  they  .could  have  had  more  direct  lej^iilative  Authority 
than  wiu  given  tlieu  by  the  acceptance,  nttcstution  and  promise  of  obaerv- 
aocc  given  by  the  kingn,  in  councilx,  with  lu-natorrn,  priiicipet,  ditcet,  and 
jrt>puliit,  who  received  them  iu  wordi  ap|>arently  taken  from  the  apoatolio 
legiilation  ;  Acta,  16.  4. 

'  Except  as  iliowing  the  sanctity  of  the  tenth  i>ortion.  .Se« Councils, &e. 
iii.  636  sq.  i  Kenible,  Saxolu,  ii,  481-490.     8ee  p.  258  below. 

'   Edgar,  ii.  $  3. 

*  Edgar,  ii.  H  1,  1.  *  Ibid,  i  1, 
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it  a  oonveuieiit  way  of  niakiiig  rriendo  anri  pmcuriuf;  iiitcrre*- 
KidUB  to  Ix-iilow  it  uii  iiKiiiiihtfrios.  This  riuluiu  became  very 
firi|Ufiit  afUT  tlji?  Nurinaii  C'oiujuest,  and  it  wu»  tiut  until  the 
council  held  at  We>tiiuii8tei-  iu  A.n.  1 200  tbut  the  ])rinciplr  wa* 
summarily  ^tnteil  that  the  pnroohiul  clergy  have  the  fii-Ht  claim 
oil  the  tithe  even  of  newly  cultivated  huidR'.  Even  after  iliiit 
time,  by  theoonuivaucfof  hisliops  and  jwjics,  the  npiimprintion 
syBtem  worked  wicU-ly  and  Imuefully.  Besides  the  tithe,  thi' 
clergy  received,  under  the  name  of  cyric-sceat  or  church-seot,  a 
sort  of  coniuiutntion  for  firstfi-uits  paid  hy  every  householder. 
The  church-Bcot  was  jiaid  at  Miutinma."i,  '  according  to  the 
hearth  that  a  man  is  at  at  midwinter,'  that  is,  iu  tlie  towu- 
ship  where  he  keeps  Chrihtmas.  There  was  also  sawl-sceat, 
soul-scot  or  mortuary-dues,  with  other  occaaional  sjiontaneous 
offerings '', 

Kapidly  and  j-egularly  ii.s  the  organisation  and  endowment  of 
the  church  proceeded  uudir  Thewlore  and  his  tuccessors,  it  was 
not  such  as  to  satiny  the  pious  lougiiui;8  or  to  silence  the  severe 
judgment  of  Pede.  He  saw  that  in  the  northern  province  much 
greater  sulxlivislon  was  nccefsai7  ^,  and  he  viewed  with  fear  and 
auger  the  corruptions  of  the  monastic  life,  which  the  rich  and 
vicious  were  perverting  in  a  strange  degree.  But  the  bright 
days  of  the  early  church  were  already  over,  and  notwitlislaiuUng 
the  eiforts  of  Cutliliert  of  Canterbury  iu  hia  councilB,  and  of 
Egliert.  of  York  iu  court,  tchool,  and  study,  the  evil  days  of 
Mercian  su|)reuiacy  told  heavily  on  the  church.  Tliese  reaclie<l 
their  climax  when  Oifa  iu  a.d.  787  proposed  and  effected  the 
division  of  the  province  of  Ciiiiterbury,  established  a  new  aroh- 
bishopiic  at  Lichfield  to  which  tlie  sees  now  inchulrd  in  the 
MeiTian  kingdom  should  pay  obedience,  and  obtained  by  a 
liberal  tribute  to  Rome  the  }tapal  authorisation  of  hi*  ]>lan*. 


'  C'»n.  We«tm.  9  ;  Jolin«oii's  Canoiu,  li.  89. 

*  lui,  }}  4.61.  S«e  on  the  whole  itil>jvcl,  Kaiulilc,  SaxoiiK,  vul.  u. ; 
Sehniid,  Giimtze,  i.\},  «|. 

*  See  esuccially  the  lclt*r  to  ,\rchbishn|i  Egt«rt.  o.  J  ;  CoiinciU,  Ac.  lii. 
319  ;  ami  i-(mi|jMre  the  iippoalt  of  I)<mifii£«  to  Ethelbald,  King  of  Mmvia. 
Itril   jjo-jjf) 

*  Tlu!  annuitl  trikat»  of  365  taaocuMMi  waa,  aooonlinj;  t<>  )f<\y*  Xjaa  III, 
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TLini  payment, —  for  tliere  is  a  want  of  evidence  ns  to  the  iimtitu- 
tiou  l>y  Ini  of  a  Hiinilai'  tribute  fur  the  luaiuteunnce  of  the  EugliBh 
solioul  at  Ituiiif, — in  ]in)h<il)ly  the  origin  of  thi'  Rom-feoh,  or 
I'eler's  jh^ucc,  ii  tax  of  a  petiiiy  on  every  heurlh,  which  was  col- 
lected and  sent  to  Rome  from  the  beginning  of  the  tenth  century, 
nnd  wftH  n  (.nhjoct  of  frequent  legisintioii '.  But  the  archiepi- 
eeopate  of  Lichfield  scarcely  survived  its  founder.  After  Offn'g 
deatli  archbidiop  Ethelheard,  who  had  submitted  as  long  ns  he 
lived,  took  iidvaiitoge  of  the  devofioii  or  weakness  of  Kenulf  to 
obtain  a  I'evei'sal  of  the  measure;  Leo  III  was  prevailed  uii  to 
annul  the  act  of  Hadrian  I,  and  in  a  great  council  at  L'lovesho  in 
803  the  primitive  dignity  of  Canterbury  was  finally  and  fnlly 
recognised. 

87.  The  ecclesiastical  councils  of  the  heptarchic  period  were 
either  national,  such  a.'?  those  of  Hertford  nnd  Hatfield  under 
Theodore',  or  provincial,  as  was  generally  the  case  after  the  vin- 
dication of  the  metropolitical  claims  of  York  under  Egbert.  Of 
clesinstioil  asi-emblies  of  the  single  kin);doiii!i  there  arc  perhaps 
ca&ioual  traces,  but  they  are  scarcelj-  distinguishable  from  the 
separate  witenageinots.  All  these  councils  in  many  respects 
i-e.semble  the  witeimgeniots.  The  presence  of  llie  kings  and 
ealdornien  seems  to  have  lieeii  by  no  means  unusuaP:  and, 
although  actual  participation  by  the  latter  in  ecclesiastical  legis- 
lation may  not  have  l>een  permitted,  their  confirmation  and 
attestation  of  the  results  was  not  undervalued.  The  bishops, 
however,  were  the  chief  permanent  element :  abbots  are  not  on- 
frequently  mentioned  a.«  atteniiing,  though  not  in  large  numliers: 
and  in  one  case,  that  of  the  Council  of  Cluvesho  of  A.D.  803, 
each  bishop  appears  at  the  head  of  a  body  of  diocesan  clergy. 
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iweil  by  ORik  in  the  legatine  ditmcil  of  A.n.  7.S7  ;  CoanniU,  Ac.  iii.  445. 
A  Kimilar  benefiuition  uf  EUielwulT  W,  Mnlineab. ;  C'ouncilii,  iii.  64^1;  !■ 
also  recorded. 

'  Eilw.  kiul  Giillir.  'i,  i  I  ;  Ethelral,  v.  11.  It  wu  paid  on  t)ie  featt  of 
.'^.  VsUtT  wid  S.  I'aiil,  .Tune  39. 

'  Bede.  H.  E.  iv.  5,  17,  18. 

*  At  the  legatine  council  uf  a.i>.  787  Otfa  wu  present  '  cum  ufUHtoribus 
temw;'  (.'ounuils,  &e.  iii.  460.  At  the  Ci)uncil  of  Chelsea  iii  a.d.  816 
KeMuU  wia  [iriMent  '  cum  tuin  principibus,  ducibus  et  optimatibuB  ; '  Ibid. 
|i.  J79.     See  above,  p.  I43. 
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many  of  whom  are  abbots'.     These  are  not  uecesearily  to  b« 
regarded  as  tlie  lieads  of  strictly  Benedictine  bouses,  but  as  the 
rulers  of  tliurches  which  had  los-t  much  of  the  couobitic  character.  ■ 
and  answer  rather  to  the  holders  of  large  family  preferment  or 
other  benefices,  like  the  niass-thegns  of  the  laws. 

It  was  part  of  Tlifodort-'s  iiiaii  that  these  assemblies  should 
be  held  everj-  August  nt  Clovesho',  a  now  forgotten  place  In 
tlie  Mercian  kingdom,  proliably  near  London.  But  tlie  rule, 
although  frequently  obsci-ved  as  to  place,  does  not  seem  to  have 
prevailed  as  to  time  or  frequency.  Yet  on  the  whole  the  councib 
are  more  numerous  than  could  l)e  expected  in  the  unsettled 
state  of  the  kingdoms.  Most  of  them  are  held  on  the  couiines 
of  the  states,  where  the  subjects  of  each  king  could  at  night&il 
retire  into  their  own  country.  Such  pliices  were  Brentford  and 
Chelsea,  and  most  likely  Clovesho  also.  As  during  this  jieriod 
tliere  could  be  no  witenagemots  of  the  whole  nation,  any  council 
at  any  of  these  places,  or  ut  which  all  or  a  mnjurity  of  the 
liisho]>s  were  present,  must  be  regartled  as  either  aii  ecclcsinsttcnl 
council  pure  and  simple,  or  as  a  mixed  gathering  under  the  eye 
of  some  king  who  nt  the  moment  was  supreme  in  chuix-h  and 
state. 

Tlie  subjects  of  discussion  were  various,  but  the  strictly 
ecclesiastical  councils  contented  themselves  with  ecclexiastical 
legislation.  They  passed  canons  in  which  any  interlereni*  with 
secular  law  or  custom  is  wisely  avoided,  and  they  never  imitate 
the  Theocratic  system  of  the  Spanish  councils  with  which  in 
some  res|>ccta  they  have  much  in  common.  Tlicy  t^cem  also 
to  have  exercised  a  friendly  jurisdiction  in  suits  for  property 
between  different  churches  or  between  kings  and  ealdurraen 
of  the  different  nations  who  had  disputed  with  the  churches 
or  with  each  other.  Herein  they  acted  rather  as  arbitrators 
than  as  judges,  and  probably  ex|>ected  review  or  confirmation 
by  the  folkmoot  or  witenagemot.  Their  legislation  »>how8  no 
sign  of  needing  any  furtlier  conlirmation,  but,  from  the  fre- 
quency of  ecclesiastical  regulations  in  the  general  i-ttdcs  of  the 

'  CuuociU,  Ac.  iii.  ^^f>,  547. 
•  Bede,  H.  E.  Iv.  £. 
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kings  and  witan,  it  is  certain  that  no  jealousy  as  yet  existed, 
between  the  two  systems  ;  tlie  liishops  were  members  ot  lioth 
bodies,  and  did  not  hesitate  to  accept  the  confii-mation  of  the 
national  council  to  strengthen  the  pressure  or  increase  the 
publicity  oi'  their  own  enactments. 

The  judicial  jxiwer  and  coercive  jurisdiction  of  the  great 
spiritual  officers  are  matters  of  further  ijuestioii.  ITie  bishops 
sat  in  the  popular  courts  as  they  sat  in  the  witcnagemot,  wnd  in 
both  with  much  the  same  power  as  the  lay  witan.  They  had 
also  temporal  jurisdiction  within  the  limits  of  their  own  fran- 
chises, in  which  the  legal  process  Ijy  compurgation  and  oixleal 
was  in  no  wise  distinguishable  from  that  uf  the  hundred  itioot. 
They  ha«l  further,  as  a  result  of  that  penitentinl  iUscii)iine 
which,  partly  {lerhaps  through  the  oriental  training  of  Theodore, 
and  partly  through  the  labours  of  the  Irish  iiiissioiinrius,  ob- 
tained an  early  and  general  acceptance  in  the  Anglo-Saxon 
church,  a  pow^erful  coercive  machinery  quite  apart  from  the 
common  law  or  customs  of  the  nation  at  large,  for  the  enforce- 
ment of  which  they  must  liave  been  itidebted  to  the  pious  assist- 
auce  or  neutrality  of  the  laity.  But  between  these  two  regions 
of  judicature  there  lay  a  class  of  suits,  concerning  the  disputes 
and  offences  of  the  clergy  and  the  morals  of  the  laity,  with 
which  it  would  seem  the  bishops  were  esjiecially  charged. 
Unfortunately  our  evidence  on  this  head  is  very  small.  The 
Penitential  of  Theodore  contains  provision  that  the  bishop  shall 
determine  the  causes  of  the  poor  up  to  fifty  shillings,  the  king 
if  the  sum  in  question  be  greater.  At  the  other  end  of  the 
riod,  in  Domesday  t)ook,  we  find  nmoug  the  Customs  of  Kent, 
iftt  in  cases  of  adultery,  the  king  is  to  have  the  man,  the  arch- 
ishop  the  woman  '.  There  is  no  reason  to  suppose  that  in 
such  cases  any  peculiar  court  was  provided.  They  would  be 
tried  in  the  hundred-moot  and  shire-moot,  and  the  bishop  would 
claim  his  share  in  the  penalties  as  well  as  declare  the  law  and  the 
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The  law  of  Wilitrii-il  ■■rileni  the  exconiiniinication  of  iuch  of!ender»,  %  3. 

e  penalty  of  the  ailiiltcry  of  the  ^eaitlicundiiiBn  trueo  to  his  lonl,  '  iicconl- 

lug  to  unciimt  utage; '  Ibid.  {  5.     Alfred  directs  the  excommDnicntion  of 

the  fugitive  perjurer;    LI.  Alfr.  {  i,  and  Canute  aliio  joins  outlawry  and 

pxoo'iimunication  in  his  denunciation  of  evil  doers. 
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sentence  of  the  judges' :  just  os  the  king's  oiBcers  would  in  ciises 
where  i-oyal  rights  and  inf  f-rest  h  were  ooncenied.  Anil  the  crirninul 
offences  of  the  ch-rpy  would  l>e  tried  in  the  snnie  wuy  ;  the  S|iei-iiil 
rules  for  compurgation  in  their  case  being  observed  under  the 
eye  of  the  bishoj),  who  btoud  to  them  in  the  rebtion  of  lord  nnd 
patron*.  In  contentious  suits  it  is  diHicult  to  draw  the  line 
between  judicial  decision  and  arbitration  ;  the  blsliop  with  his 
clerks  would  however  be  fully  competent  to  arbitrate,  and  were 
probably  frequently  called  upon  to  do  so.  None  of  these 
generalisations  however  cover  the  cases  ia  wliieh  the  eplrituid 
olTenr^B  of  the  clergy,  disobedience,  lieresy,  drunkenness,  and 
the  like,  called  for  authoritative  treatment:  they  would  not 
cumo  before  the  popular  courts,  for  they  were  not  breaches  of 
secular  law ;  and  they  were  not  crimes  for  Avhich  the  penitential 
jurifcdiction  alone  was  sufficient.  For  such,  then,  it  i^  prolwlile 
that  the  bishops  liad  domestic  tribunals  not  differing  in  kind 
from  the  ecclesiastical  courts  of  the  later  ages^  and  of  matured 
canon  law  :  in  which,  according  to  the  common  practice  of  the 
jwst-Nicene  church,  the  archdeacon*  as  tlie  bishop s  officer  ex- 
ecuted the  sentence  of  his  superior ' ;    whilst  for  the  enforee- 

'  See  U.  Hen.  I,  vii.  {  3.  Thi»  h«  would  biive  to  do  in  other  cauaea 
ill  wliieli  110  cpeciAlly  roU^ous  principle  wu  involved,  as  for  example 
iu  cases  uliere  the  |>ro|HTty  of  clitiroheii  ha<l  bc«n  •tolcn,  or  their  rieace 
infrinKcd.  It  is  nbBervalde  tbat  the  very  first  of  onr  written  laiv», 
Ethell>.  §  I ,  plutei  the  proix'rty  of  the  ohurch«8  under  the  tpevial  pmtoc- 
tif*u  of  the  law. 

*  If  H  prietit  kill  a  man  \i\»  profierty  ia  cuntiscatut,  ami  the  hinhop  i* 
ordered  to  '  geculcrinti'  him,  after  «hicU  he  \»  to  be  given  up  lo  the  rela- 
tion* of  the  riuin  ?^  unleu  hia  lord  will  cniupoiind  for  hia  wer  ;  Alfred. 
{  II.  Thin  lookj  aa  if  the  clergy  bad  some  pcnonal  immunities  whioli 
oould  not  be  infringed  until  tiny  were  formally  dn^radeil.  'ITie  hiiibi>p 
ia  indeed  the  *  nui*g  and  mundbora  *  of  clergy  nttd  Htran^er^  ;  Kdw.  and 
Uullir.  5  I  J.  According  to  the  LI.  Hcnrici,  c  CiSi,  the  wurgilil  of  the  man 
ill  holy  ordern  »a«  determined  by  hia  birth,  but  thure  w»«  »  gradmittd  fine 
j*ro  iufructura  ordirti*  in  luldition. 

'  Tlie  doom  of  the  biahop  ia  refcrrcl  to  in  llic  caac  of  a  criminal  pritst. 
in  the  law  of  Wihtn»l,  §  6  ;  Kdw.  and  Outhr.  {  4.  If  any  ouu  befurv  a 
biahop  belie  hia  teatimony,  he  payn  »  fine  of  I  lot.  ;  Ini,  %  13, 

'  The  firat  person  who  ia  called  arvhdeacon  i«  WiUfred,  who  liecama 
arohbiahop  of  Canterbury  in  A  i>.  805,  and  who  in  so  named  in  a  chnrter  of 
hi*  predeceaaair.  Pie>Je  knew  only  the  deaeon  a>  the  biahop'a  afflcer : 
throiv'-    "  "  •    periml  hi>  ollioe  is  simply  iiirnialcrial. 

*  i  iu-i»n  ia  iinlv  i>iiw;  meulioni'd  iu  the  law*,  'If  a  prin«t 
diai.l>-_  '  r  of  the  axcndeaoon  he  biu  to  imy  I J  ore«  ; '  N orth  umbrian 
Prieata'  law,  %  6.    The  deana  mentioned  in  tlie  ao-called  lawa  uf  Edward 
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itieul  of  these  decisions  the  Bervant«  of  the  biahop  were  coiu- 
iietfnt  »n<l  btifiicieiit.       In    Huvh   circuuistaiices   it  is  probable  Ri»rituai 
Leuough  iliftl  the  neculnr  nnd  i-ccleaiivsticul  powers  would  act  in  »ii/"r.««i  bi 
reouecrt  :  and,  I'Vi'ii  il   the  imllouul  furie  were  nut  cnlleu  in  to  lutn. 
the  assistance  of  tiie  clergy,  it  cun  scnrcely  be  doubted  that  it 
iifTfrvd  no  htndrMnee  to  the  execution  of  the  Hjiiritual  xenteiice. 
Tlic  outlaw  of  Gtxl  and  tlie  outlaw  of  the  king,  the  excomtnuni- 
ctited  man  and  the  convicted  criminal,  are  alike  set  outside  of  the 
protection  of  the  peace. 

The    relation    of   Ui«!  churcli  to    the    state   was    thus  close,  rseuiiar 

rflUttion  nf  ' 

although  tliero  was  not  the  least  confusion  as  to  the  organisa-  chnreh  andl 
(ion  of  fuuctioi.8,  or  uncertainty  as  to  the  limits  of  the  powers^  J 

of  each'.      It  was  a  state  of  tilings  that  could  exi.st  only  in  a  J 

raca  that  was  entirely  homogeneous   and    becoming  conscious  I 

of  political  unity.      Tlif  hitfory,  however,  of  the  i-hurch  of  the  1 

united  nr  West-Siuton  doniiuiou,  on  which  the  fury  of  the  Danes  J 

fell,  and  wltich  rose  from  ruin  in  closer  union  tiiau  before  with  I 

tiie  national  polity,  has  many  features  in  marked  contrast  with  I 

Ihf  earlier  and  simpler  life  of  the  heptarchic  churches.  \ 

88.  The  rapid  growth  of  the  power  of  Egbert  was  the  result  Tiie  w«rt- 
not  merely  of  hi.i  own  valour  and  jiolicy  but  of  the  weakness  of  \mtUA. 
tlie  enemies  with    whom    he    had    to    contend :    the  same  ex- 
haustion and  incapacity  for   resiistance    which  laid  the  nation 
open  to  the  Dajics.     Mercia  in  the  early  years  of  Kenulf,  who  Growth  of  j 
ruled  conteraporaneou-sly  with  Egbert  for  nearly  twenty  yeurs,  power.      j 
|aiuit«ined  some  of  tlie  glory  that  she  gained  under  Ofia ;  but  | 

Ellhe  CooftMor,  }  jy.  urc  »!*'>  officfn.  of  llie  bi«liop.  The  territorial  deanerie*,  I 

Bow«ver,  >i  well  w  the  tcrritoriAl  iu«h(]ca<  onrie*,  are  later  than  the  I'cin-  I 

buMi.     ''*)■"    ^  ■^■jlo-8axoii  ilciins  uientiuiied  in   the  Chroulcle  and  in   the  I 

^^^p  (<                      '  am  p-iii-r»lty  t-itlier  inuuaatic  i>0icerB  cxercisinj;  tiiRci.  I 

^^^b  ^'                    tiotiM*,  like  (lie  later  ileaiis  of  coUe;:!'',  t>r  ^xiMibly  tho  ^^H 

Rxwiit^im  of  the  rpiritiiiil  antliorily  of  exuuipt  uiona»ter<t^,  in  the  wuy  in  ^^H 

pwhich  tho  arcbdcao<in«  executed  the  >entc-Dce  of  the  bi:>hii|ia.  ^^H 

'   ICeligioii,  iiiundit) ,  awl  Inw,  iio<in  to  lie  regarded  tliruu^luitit  tho  period  ^^H 

a*  much  the  MUne  thing.     Tlie  priucple  atateil  by  Tacitua  that  aoioug  the  ^^H 

o:    "                             *  plun  U»i  *       '   "                                        ' '^i  bona*  lege*,*  ia  ^^^| 

t                                AlfK**!;  *  I                                                 I    pott«t.  ut  itnirni-  ^^H 

j  '                       ,..  .i.etiir;  iifo  ly  -           ......                        .1  prni  t.T  In-'  f.iii-  ^^H 

K                     uc  i}ui*  alii  jiidieet  iiuod  tilii  jiulieari  iiollet  li  Jul  1 

r                   I   rnni.*     The  timvvi  jutiicivnt  ie  of  eotinie  *  t^uod  Vul'i     .               to  J 

tun                          iliia  ;'  Alfr.  1.1.  Iiitr.  \  49.  6.  ^^H 

'  K                  .i.d  from  x.lt.  796  to  8ii  or  Sii.  ^^H 
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the  end  of  liig  reign  was  inglorious,  and  a  rapid  and  disputed 
succession  of  kings  after  his  death  deprived  the  kingdom  of  any 
hope  of  continued  independence.  Kent  was  now  only  nominally 
a  kingdom,  becoming  a  mere  appendage  to  Mercia  and  Wessex 
in  turn,  with  a  spasmodic  effort  between  times  to  revive  the 
ancient  status.  The  history  of  East  Anglia  is  exactly  parallel, 
s>c)metimcs  under  Mercia,  sometimes  broken  up  under  sevei-ol 
ealdormen.  Northumbria  continues  the  tale  of  revolution  and 
anarchy  which  marked  her  history  in  the  preceding  century. 
Tlie  royal  power,  and  with  it  the  tribal  nationality,  was  in  sus- 
pension or  solution.  One  result  of  this  was  the  supremacy  of 
Wessex ;  another  was  jirostrution  Ijefore  the  Danes ;  the  thiitl 
was  the  throwing  of  much  power  and  secular  work  on  the  clergy 
eBi)eciaIly  the  bishops,  who  represented  the  most  punuanent 
element  of  society ;  and  the  fourth,  the  consequence  of  the 
others,  the  general  decline  of  civilisation  and  learning.  It  was 
natural  fliat  in  those  kingdoms  in  which  the  chnrch  was 
strong,  the  extinction  or  other  defeasance  of  the  old  royal 
houses  should  increase  the  importance  of  the  bishops,  The 
Kentish  church  under  archbishop  Wulfred  had  sustnine<l  u 
long  and  fatal  dispute  with  Mercia,  in  which  appeals  to  the 
pope  and  emperor  were  discussed  as  a  possible  solution.  Not 
only  had  Canterbury  succeeded  in  effecting  the  humiliation  of 
the  rival  archiopiscopate,  but  on  the  death  of  Cuthred,  the 
brother  and  dependent  of  Kenulf,  Wul&ed  ia  found  in  open 
opposition  to  Kenulf ' ;  for  seven  years  he  contested  with  him 
and  his  heiress  the  ]Kiesesbiuu  of  the  royal  monasteries  in 
TbAnet,  and  was  at  last  victorious.  Baldred,  the  king  who 
attempted  to  assert  the  independence  of  Kent  during  the 
Mercian  troubles',  seems  to  have  been  in  alliance  with  Wulfred, 
and  we  may  conjecture  that  the  sturdy  prelate  submitted  with 


In  a  council  at  Loniinn 
et  niuiquAm  neo  rttrbii 
uo  in   patriiun 


'  Kemtile,  C.  D.  ccxx ;  CounciU,  h.c,  iii.  596 
Kenulf  threavened  to  aentl  Wulfreil    iiitn  e^ile  'et  niuiqu 
itninini  |iAp»«  noi!  Cnemuin   scu    altenun  lUioujui  gmdu  h' 
it«nini  r»«n|ii«»e,' 

"  Baldred  wm  king  rroui  A.l>.  82,^  to  815,  when  1ib  was  Jfthroned  by 
Kgbert.  He  had  attemjitetl  to  secure  the  ^(.hA  ivill  of  the  arrhbiohop  by 
the  gift  of  Mailing  to  Chrint  Church  ,  Kemlile,  C.  D.  ocil.)  at  the  very 
moment  of  his  downfall. 
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luctaoce  to  the  rule  of  Egbert  althongh  lie  ulso  was  of  Kentish 

tnt.     Archbishop  Ceolnoth  however,  who  succeeded  Wul- AnunM  of 

ire<l,  was  wise  enough  to  thrciw  himself  iuto  the  arnis  of  F'gliert,  mmou  kmipi 

*<•  I      I*  1       <         •  -11  I  •  •  1*1    *'*'*^  ^* 

even  \i  he  did  not,  jis  is  possible,  owe  his  promotion  to  him    ;  .'huivii  of 

Mid  in  A.  D.  838  at  Kingston  a  permanent  alliance  was  con-  'i 

cliiilfd   between   the   church  of  Caiiterbui-y  and  the   houRe   of  j 

Cenlic.     Ceolnoth  undertook  to  maintain  'firm  and  unshaken  J 

friendship  from   henceforth  for  ever,'  and  receive<l  in  return  ^H 

promise  of  perpetual  pence  and  protection*.     A  like  agree-  ^H 

ent  WHS   made  at  the  ftame   time   with  the  church  of  Win-  ^^^ 

cbeiiter :  and  both  were  repeatedly  confirmed  by  Ethelwulf '.  1 

A  similar  state  of  thiucn  existed  in  t.lie  North  of  Euoland.  BediMof    1 

.    ,  '  ,  religion  in 

tjibald  the  archbishop  of  York,  after  a  long  struggle  with  the  UioSonh. 

Icing  Eardulf,  had  seen  him  dethroned  and  a  fugitive ;  he  was  I 

stored  by  the  intervention  of  the  po|>e  and  emperor,  but  on  ^^J 

imraediato  result  the  veil  of  ninth  century  diirknef>s  settles  ^^| 

down.     We  know  the  consequences  only  from  the  Danish  con-  ^^| 

quest  of  the  North.     One  or  two  letters  of  the  succeeding  arch-  ^^| 

bishops  show  tliat  the  light  of  learning  wu.s  not  quite  extinct,  ^H 

although   it  was  becoming  obscured  by  the  superstitious  and  ^H 

impious  fabrications  whirii  were  made  potsiiile  by  its  decline.  ^H 

Whilst  continental  scholars  were  still  applying  to  England  for  ^H 

manuscripts ',  the  English  bishops  were  puxzled  with  strange  ^^| 

forms  of  hereby  at  home.     Nial  the  deacon  was  said  to  have  ^^| 

ri*«n  from  the  ilead  aft-er  .«even  weeks ;  letters  were  spoken  of,  ^^| 

■jtten  by  tiie  hand  of  Ood  in  letters  of  gold,  and  the  whole  ^H 

Burt  of  Ethelwulf  was  perplexed  with  the  vision  of  a  priest,  ^H 

portending  grievous  calamities  on  account  of  the  profanation  of  ^H 

■ 

'  RoltcrUrtn,  Hirt.  E«t*ys,   196,  200,  conjecture*  lh«t  C«»lnoth  w«i  a  ^^1 

We»!  SaT.Mi  in  »ln«c  f«vour  the  KeatiKli  Feol.:>gold,  who  hint  tieen  elected  ^H 

'-\  iilfted,  wu  HAl  uiiie.     8«e  Council*,  kc.  iii.  609.  ^^H 

I  Kiii^tini  ;  CniitieiU.  iii.  61  7.  ^^^| 

'  of  LnpUB  of  FeiriJ-PM  to  Ethelwulf,  •nd  Wi(fnmnd  areh-  ^H 

,,„„,1.   iii    ^-.j.  6.I..;.  64S.649.  ^H 

iifarne  U- Wullsieo,  ar.:Iilii»hoVp..f  York  ;■  ^^B 

1  1.1  protMt  «4{»in"t  iho  wearing  of  reliw  ^H 

hj  »*v  of  <b»ri..-  :  Kiiu  ^d.  Hui.miler.  i.p.  7'9.  7."-    ..     ^„  ;,.   g,,  ^H 
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fMMnt  nt         Tite  Mme  period  is  traditionally  fixed  for  the  extinction  of  ' 

inoDRchJMii.  1...  .  ,  ,  .,«, 

"  pninitivc  moimchism  tiiroujrhout  the  nation  .  It  is  now  for 
the  first  time  tliat  we  (ind  tlio   hisliope  in  nnns ;    two  West- 

Thi!ia«hoi«    B&xon  prelateB  fell  in  llie  battle  of  Charmouth  in  a.d.  83s'; 

««rTii-r».  and  bisliop  Kallistiin  of  Slierlionie  acted  as  Eglwrt's  general  in 
Kent  A.  p.  825,  and  was  oue  of  the  commanderB  wiiu  defeated 
the  Danes  on  the  Purret  in  A.  D.  845*.  The  same  prelate 
thirteen  yeui-s  later  took  a  leading  part  in  the  supplanting  of 
Ethelwulf  by  his  son  Kthelbald  *.  Ethelwulf  wan  «  |)Oor  sub- 
stitute for  hb  fatlier :  his  pilgrimage  to  Rome,  contemplated  in 
liLs  first  yejir"  and  ])erformc-d  nearly  at  the  end  of  hia  reign,  his 
magnificent  gifts  to  the  poiM;",  and  his  mamnge  with  the 
daughter  of  Charles  the  BBld^,  are,  with  the  exception  of  his 
famous  Dimtiliott,  the  best-known  jiails  of  his  history.  Tliat 
celebrate!  act,  the  devotion  of  a  tenth  part  of  lii«  private  estate 
jio  ecclesiastical  purposes,  the  relief  of  a  tenth  part  of  the  folk- 
land  from  all  paj-raents  except  the  trinoila  neci-ssitas,  and  the 
direction  liiat  everj-  ten  hides  of  his  land  should  provide  for 
one  poor  man  or  stranger,  testifies  to  his  piety  and  liberality  *. 
Possibly  tiie  further  subdivision  of  the  West-Saxon  dioceses 
was  begun  under  him  :  wi>  find  Ethelred  the  binhop  of  Wilt- 
shire appointed  to  the  see  of  Canterbury  by  his  sons*.     This  is 


turn  of 
Ktlwlwiilf. 


'  See  the  Angl<v.Sazon  Chronicle,  AJ>.  870. 
'  Chr.  S»x.  A.D.  833. 
'  Ibid.  Aj(.  813,  845. 

•  A««er,  V.  Alfr.  M.  H.  B.  470. 

"  Prud.  Tree,  PerU,  Scr.  i.  433;  Councils,  ill.  6jl. 

'  An««U8iuii,  Vit.  Keiteti.  III.  ikp.  Manai,  xv.  loo,  no.  It  w»8  on  tfaU 
ncciwioD,  it  in  said,  tliat  he  obiAiii«<l  (mm  the  pope  a  decrrt'  Ui«l  English 
jwnittfiita  Hhotild  no  uiorc  be  furcvil  to  work  in  chjufis ;  T.  ituiilxirtin,  ID 
Ang.  Sac.  i,  301.     See  Lappenbcrg,  ii.  j6, 

'  Ann.  Kertin.  Pcrtz,  Sor.  i,  4,<<o;  Ilaluxe,  ii.  JO9-213. 

•  ("ouncile,  iii.  636-648  ;  Kcmblc,  Saioni,  ii.  481-490. 

•  t'lir.  .Sax.  A.I).  780.  Tlicrv  wuiiu  to  Ix;  no  reaxiimMr  doiilit  that  thi« 
was  fiimlly  utfeotud  \<y  l^lwanl  the  Eldc-r,  who  nivnlionii  in  more  than  one 
charter  thai  he  had  dividad  tho  old  diocese  of  Wincho»tor  into  two  |Htrt«  ; 
Cod.  Dipl.  inxc.  Ac. ;  and  we  know  from  the  liiibi  of  hixliops  drawn  up  in  j 
the  tenth  century,  tliat  a  riirlhrr  divition  aluiost  iiiitiieiUatvlv  foUowcl  liy 
wliich  tliM  Wi-nl-Saxon  oers  lieoanie  five  in   nnmUr.     Of  tlij?    thr««    new  J 

•I".  •'    •"  .       liuiy,  Uni\   ni»  c:ifl.    '.    '      ,     *  "      "      it   in 

\V  reHi.iiijj  Monieiiii-'  iiied 

tu  .>,>(  t  <'<.!  iiv  j>irv  .'vi,..'-  Che  Coni{Uust.     li  ..•i>^   u»...   .  m...vi-<.  h,  vi,.j  emji 
way  Iwfore  the  time  uf  Alfred,  and  beou  a  tort  of  aul&agan  sve  to  Wiih. 
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I  age  of  Switbun  alao.  But,  notwitliRtaiidiug  occasional 
of  ligbt.,  (he  darkness  in  clmrel)  and  state  deepens. 
Alfi-eil  has  to  record  that  when  he  came  to  the  throne  tliere 
were  none  south  of  the  Thames  who  cmild  understand  their 
rituals  in  English,  or  translate  a  letter  from  the  Latin  ;  very 
few  south  of  the  Huuihcr,  and  not  miniy  beyond '.  The 
monasteries  still  stood  with  tlieir  libraries,  but  the  books  were 
uuintelligiblc  to  their  owners.  Theu  the  Danes  had  come  und 
destroyed  all. 

It    is    jierbaps    not  nnreasoiiiiblo    \o  connect  the  revival   of 

learning  ajid  ecclesiastical  order  under  Alfred  and  his  son  with 

the  bracing  uji  of  the  national  vigour  that  resulted  from  the 

'oiiish  struggle,  and  so  with  tiie  growth  of  royal  power  which 

8  traced  in  the  last  chapter.  At  all  events  they  coincide  in 
time.  It  was  Plegniund,  l!ic  ussociule  of  Alfn'd  in  hiw  litliours 
in  the  service  of  English  literature ',  who  consecrated  the  seven 
bishops  at  Canterbury  in  Edward's  reign.  This  completed  the 
diocesan  arrangement  which  divided  Wessex  into  dioceses  cor- 
responding ahnost  exactly  with  the  shires  of  which  the  king- 
dom was  composed,' by  the  foundation  of  sees  in  Stmierset, 
Wilts,  and  Devon'.  The  final  unuexntioii  of  Cornwall  is  miirked 
by  the  foiuidation  of  a  new  see  under  Athelstan  '.  The  prelates, 
too,  begin  to  be  statesmen.  Odo  of  Bamsbury  goes  as  am- 
liassador  to  Franco  to  secure  the  succession  of  Lewis  llie 
Fourth  °:  as  archbishop  of  Canterbury  he  acts  as  prime  minister 
to  Edmund  and  Edred ;  u  jKisition  which  ho  leaves  to  Duiistan 
and  a  long  series  of  successors.  Hut  whilst  they  acquire  this 
new  secuhtr  position,  the  bishops  lose  somewlmt  of   their  old 

die*ter.  The  i(le»  of  having  a  bixhop  to  each  iihire  of  Wenaax  seems  to 
have  bren  in  the  mind  of  Ibu  creator  of  the  new  km  ;  .Soineraetohire  had 
\Vell»,  Dorsetshire  Sherl>orne,  Siiasex  Solsoy,  DevoniOiire  CreJiton.  Corn- 
wall Bodmin  or  S.  Gcrnian'*.  Hainpoliire  Winchester  ;  whilnt  Willa  and 
Berkii  joined  at  th'*  bi^tiop  of  Ramabury.  None  of  tlie  other  kingdom!  had 
■nch  a  complete  or},i;ini«.'ition  of  either  biahopH  or  eoldonnen. 

'  Prcfaro  to  tlie  tnuulation  of  H.  Gregory'R  Pastoral  Care,  ed.  Sweot, 
p.  1. 

•  Ibid.  n.  6. 

1'  W.  Mnlmesb.  O.  R.  ii.  5  139;  Reg.  Sacr.  Angl.  p.  13. 
*  Between  A.D.  934  and  93 1 .     Sec  l*mllor'»  Ancient  Bishopric  of  Cornwall. 
*  Hist.  Richer,  ii.  c.  .| ;  «!.  Pertz,  p.  S3. 
- 
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26o  Conti'tlul'tonal  JlUtory.  [chat. 

Hecarjty.     6ri}it1ieln),  the  immedinte  predecesfor  of  Diinstim,  is 
liiniinpa   Bunimarily  set,  aftide  hy  Edgnr  fur  incapacity  '.     Notwillistand- 
•rtingM        iuir  tlu!  rt'Storatiou  of  monastii:  onliT,  canonical  ciisUnn  is  set 


«tjl|4MnwTt, 


I 


n\  iiaugiil  fur  party  or  political  purposes;  one  bishop  holds  two 
or  even  llircc  seee:  translations  Income  more  common,  and  the 
jrreat  prelates  conBtantly  find  llunisclves  in  positions  in  which 
they  have-to  chooge  between  their  duties  as  bishops,  as  ministers 
of  the  king,  and  as  j)at riots.     Archbishop  .Sifjcric  acts  us  chief 
HlHgistnite  tentporally  tmd  s-piritually  in   Kent',  and  earnn  the 
discredit  of  having  been  the  first  to  propose  the  Danegehl '. 
SMK»nit«       Uniler  tlie  later  kings  the  successor  of  Augnstine  appears  far 
nvrofti.o    ^iiiore  as  a  secular  tlian  sis  a  spiritual  potentate;  and  the  last  of 
iiRilnta.         \\\e  native  pnmates,  Stigarul,  has  an  unhappy  pre-eminence,  as 
holding  the  richest  see  of    England  in  plurality,  as   the  par- 
tisan of  n  Bchisuiatic  pope,  and  as  the  chief  minister  of  a  distinctly 
patriotic  but  not  thoroughly  spiritual  party  organisation. 
KKkuianr  But  the  Dauihh  conquest  of  the  north  and  middle  of  England 

■xinuiir-iiiii  had  other  eflccl.s  than  the  rousing  of  the  spirit  of  the  people 
ninhnnn  and  kings.  It  cut  off  the  Northumbrian  church  from  the  see 
«if  Ciinterbuiy  ulmo!!t  aa  completely  as  it  ha<l  been  cut  off 
Ififfore  the  days  of  (")swy.  The  archbishop  of  York  Wcame  the 
head  of  a  dit-tiuct  nationality,  preserving  his  seat — with  one 
exception,  the  seven  years  exile  of  Wullhere '  —  during  the 
numerous  vicissitudes  of  the  Danish  kingdom.  Under  Atiiel- 
itan  the  northern  primate  a|>|>e.ir8  at  the  English  court',  but 
not  quite  aa  a  nubjett.  Wulfstan.  after  Athelstan's  death,  took 
sides  with  the  Ostmaa  Anlaf,  and  ha<l  to  fly  Iwfore  Edmnml  *. 
In  A.  n.  947  at  Tanslielf  he  bnuight  tlie  Norihunibrian  witi\n 
t<i  plight  their  troth  to  Etlrcil ',  but  tho  next  year  he  revolted 
with  his  iK«ople.  and  in  A.i>.  952  was  imprisoned*.     Two  yeara 

'  Memortalu  of  S,  DniuUn,  y.  38. 

>  Ethdrrd,  ii   {  I ;  KotxirUoa.  ITUt.  E««7S,  p.  178. 

'  (limn.  S»T.  A.n.  991. 

'  S.m.  Dun    '»■-•     < -•■   -1   ■i-...-i....    .,.  79. 

'  t:(«lw»T<l  iM  wtlnw*  U>  Uine  r)i»«er»  of] 

At]ifi>un,  »1.  IHpl.  cccxIH,  occiIIt,  met;  uwl  I 

to  one  which  ia  lv««  •u>pioiou«,  daw^i  in  A.ti.  9)9>  lUil  cceilriiL 

•  Chron.  Sax.  *.D.  94J.  '  fbld.  A.p.  947. 

•  riiiit  A.n.  95J, 
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after,  he  made  hb  peace  with  the  king  and  was  restored.     His  BeWmomt 

of  the  North. 

immediate  successor  Oskytel  ruled  peaceably  under  Edgar; 
but  the  importance  of  the  position  of  the  archbishop  is  shown 
by  the  fact  that  from  the  year  a.d.  963  to  tlie  Conquest,  the  see 
of  Worcester  was  generally  either  held  by  him  in  plurality,  or 
bestowed  on  one  of  his  near  kinsmen,  at  once  a  reward  of  faith- 
fulness and  a  pledge  of  obedience '.  The  wisdom  of  the  ar- 
rangement is  shown  by  the  adhesion  of  Northumbria  generally 
to  the  English  king.  Whilst  the  mother  church  of  York  under- 
went tlieae  changes,  the  northern  suffragan  sees  of  Hexham  and 
Whitbera  became  extinct ;  and  the  church  of  Lindisfame  only 
survived  in  exile  and  pilgrimage  with  S.  Cuthbert's  bonea,  not 
settling  finally  at  Durham  until  a.d.  995. 

The   ecclesiastical    machines-   of   Mercia   and   East    Anglia  ExtiacUm 

mud  tbtf- 
Bofiered  scarcely  less.    The  see  of  Dunwich  perished  altogether :  wmof  _, 

and  in  that  of  Elmham  the  succession  of  the  bishops  is  uncertain  ud  Kwt- 

for  nearly  a  century  after  the  martyrdom  of  S.  Edmond*.     The  mml 

bishop  of  Leicester  fled  iouthwards,  and  placed  his  chair  at 

Dorchester   in    Oxfordshire,  cloie  to  the  West-Haxon  border. 

The  Euooeeeion  In  Lindsey  vanishes ' ;  and  the  see  of  Lichfield 

itself  only  occafioually  emerges,  although  there  is  reason  to 

suppose  that  there  was  no  long  vacaucr.     £t«i  in  Londmi  the 

episcopate  seems  to  Lave  had  a  uanw  escape  from  extinctiou. 

As  mnch  as  was  pMsibk  of  the  oU  systeiB  was  restored  under 

'  S.  Onald  «*^  hit  tvv  iumtf^'iUr  nweaman  hcU  Woentcr  aad  York 
together  from  a-L.  yOj  w  kJ/.  1016,  rbca  LeoAi  mtmm  to  bare  bees  s(>- 
pointcd,  ptxjt»it}j  h.  ounnqtMsoe  </  p«Ji1»fi  ettmtt.  Ob  bia  dtatb 
Brihtege.  atifi^  fJ  aceUiibup  WnUrtao,  befal  Wontattx  aatil  a.Ij.  toi>i. 
It  WM  then  diifnned  botweea  vtUndUc/p  Bttie aaii  tike  iiAof  uf  ('mUXftu. 
Ealdrad,  vho  nhJnaifcdT  lAMaJaitA  it.  ■wta  «Uifed  to  ndga  oa  hi*  ynt- 
motion  to  Ycric  h,  t-V.  lotil  ;  atA  H.  Wnlteaa  ftAowed,  a.v.  ic6t-tot/t. 
Buhop  Semyra,  iat  wmiiiiir,  wm  IroUifT  t«  iniHelxi)!  TIwoumi  I  uf 
York,  and  father  t«  TImum  IL  Tbt  diapntea  abwt  the  wvfterty  of  the 
two  aeea  were  oaoiauMid  naol  the  n*^  «f  Haarv  IL  Tbe  later  mA>- 
biahopa  poaaeaaed  the  chmtit  <d  %.  (>twM.  at  Okneiaaer,  wtoeh  vaa  ^r- 
thcm  by  WmjaB  lUifaa. 

'  Die  jear  ^70  m  the  tyoo.  a*  w^aek  the  Moeaa  ciinreixa  a' 
ool^ae ;  Oe;  ^M^  a  &t  tiaae  «f  EAward  the  EUcr,  but  the  «' 
of  hiahmia  ia  vcaj  ^leattaB  lad  the  jaddte  of  tL«  rxstaaj:  • 
Aogi  lip.  12-14.  J 

'  It  m|f>—  is  A».  )gjt  Ua  a  ymmtA  with  l*«ii*^* 
ycanlatar. 
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Edgar,  but  the  modificatiouB  iu  tlie  arraugemeut  of  tlie  dioc-eHeH 
were  pennanent.  We  do  not  know  enough  of  the  local  history 
of  tlie  jK-riod  to  ascertain  how  fur  tlu<  Mi-rcian  church  under- 
went the  sunie  Eficuliiri'^inir  ])rotcs9  as  the  AVeat-Saxon  and  Nor- 
thumbrian. 

89.  The  pri>C(^f.i  ul  lestniutioii  beyun  by  Alfred  was  nirried 
i^tili  further  liy  the  great  kiug8  who  siicceedt-d  him  on  the  lines 
which  he  had  drawn.  The  veroacul&r  literature  which  he  had 
loundt'd  flourished  continuoubly :  the  tenth  century  not  only  is 
the  great  iige  of  the  chroniclers,  but  abounds  in  legal  and 
disciplinary  euuctmeuta  iu  the  native  tongue.  Every  attempt 
to  Hccure  tli«  contolidatiou  of  the  uatioiml  and  royal  power  in 
'the  «t«te  is  accompanied  by  a  bimilar  efi'ort  for  the  re-establish- 
ment of  the  church  in  strength  and  purity.  The  memory  of 
Dunstan  lins  Eufl'ered  nither  than  gained  by  the  praises  of  his 
moniLstic  udniii'ers,  but  it  cannot  be  duubted  that  hi.s  niuuaBtic 
reforms  were  among  the  least  of  tlie  menaures  that  he  had  at 
heart,  and  that  the  exaggerated  views  entertained  of  them  in 
the  middle  ages  threw  his  greater  deeds  into  the  sliade '.  He 
was  the  prime  minister,  perhaps  the  inspirer,  of  the  consoli- 
dating  ]K>liey  of  Edgar  ;  he  restored,  through  the  monastic  and 
e<lucat!onal  revival,  the  intercourse  between  the  Church  of 
England  and  those  of  France  and  Flanders',  and  estalilishnl  a 
more  intimate  commnuicatiuu  with  the  Apostolic  See ;  in  so 
doing  he  did  what  could  be  done  to  restore  piety  and  leaniiug. 
Under  his  influence  the  Mercian  bishopricH  again  lift  up  their 
heads:  tin-  archbishops  henceforth  go  to  Itome  for  their  palls: 
the  Frank  wrilei-s  begin  to  record  the  lives-  of  English  saints. 
Abliot  of  Flfury  wrote  the  life  of  B.  Edmund ;  Adeliu-d  of 
niundinium  wrot<5  a  eulogy  ou  Dunstan  himself.  IJut  the  con- 
ti^a^it  between  this  rt>.stored  life  and  communion  and  tlm  state  of 
things  that  had  existed  earlier  is  strongly  marked.  Now,  Eng- 
land, inalead  of  setting  the  example  to  France,  borrows  from  Iter 
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>■>•)- )6i  ;  Hook'* 
ritxrbiirjr;  and 


•  S«i  Rutwn— "'■  V""  •■■■  I"" 
life  of  him  in  \ 
thu  iirefiu«  to  III       i 

*  He  «|i«iit  Ilia  exilii  IU  UiB  nunauiter}!  ui  UUutlinium  lal  tfbenl ;  dor. 
Wig,  A.U.  95O. 
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neighbour.     John  the  Old  Saxon  and  Orimbald  had  come  from  England 

.  1    TV         1.     •        borrows 

the  northern  provinces  of  the  empire ;  the  restored  Benedictine  from  the 

continent 

monachism  is  brought  by  S.  Oswald  from  Fleury '.  The  Eng- 
lish scribes  copy  the  disciplinary  works  of  Theodulf  of  Orleans 
and  Halitgar  of  Cambray  ',  just  as  a  century  and  a  half  before 
the  Franks  had  copied  the  penitentials  of  Theodore  and  Egbert. 
The  royal  marriages'  promote  intercourse  with  the  Qerman 
churches  also.  The  countess  Elfthritha  of  Flanders,  Alfred's 
daughter,  endowed  the  church  of  S.  Peter  at  Ghent  with  lands 
in  Kent.  Bishop  Kinewold  of  Worcester  in  a.d,  929  visited  all 
the  monasteries  of  Germany  with  offerings  from  Athelstan,  and 
concluded  a  league  for  mutual  intercession  with  the  monks  of 
S.  Gall*. 

Some  marks  of  this  intercourse  are  left  on  the  constitutional  D«cUn«of 

ooncuiAr 

history  of  the  church.     Although  the  pontifical  claims  of  Odo  aoUritj. 
and  Dunstan  play  so  great  a  part  in  the  popular  histories,  their 
secular   position  somewhat  derogated  from  their  ecclesiastical 
one.     It  can  hardly  be  supposed  that  purely  concUiar  action 
ceased  ;  it  is  however  quite  possible  that  the  assimilation  of  the 
national  witenagemots  to  the  older  ecclesiastical  councils  was  a 
consequence  of  the  union   of  the    seven   kingdoms;    and  this 
renders  it  difficult  to   distinguish  between   lay  and    spiritual 
assemblies.     There  are  few  if  any  records  of  councils  distinctly 
ecclesiastical  held  during  the  tenth  century  in  England;  and 
every  royal  code  contains  large  ecclesiastical  regulations.     The  ComijU*- 
abundant  bodies  of  canons  which  exist  are  clad  either  in  the  canuiu. 
form  of  constitutions,  such  as  those  of  Odo  and  Edgar',  or  in 
the  form  of  private  compilations  such  as  that  of  Elfric*.     It 
would  almost  seem  as  if  the  union  between  church  and  state 


'  Hist.  Banu.  (G»le),  p.  391. 

'  One  of  the  penitentiklii  a«cribetl  to  Egbert  (Wilkinn,  Coiw.  I.  113-143, 
Thorpe,  Aiigio-.Sajuin  Lawi,  pp.  J4J-592)  u  «  traiwUtinn  from  H«litg»r. 
The  Uws  of  Theodulf  are  alio  traiulated,  in  Wilkin*,  i.  a6g  xj. 

'  See  above,  p.  214. 

*  Goldadoa,  B«r.  Alamann.  Scr.  ii.  152,  153  ;  MaiiuirUU  utH,  I>Mitf*~' 
p.  Ixzv. 

*  See  WiUdiH,  Concilia,  i.  pp.  11  ],  12:. 

*  lUd.  p.  150;  JoknMB'i  Caaoot,  i.  jHO  y/7  i  '<  Iwi*!  •■!''■•  ■• 
W>-  44«  ■»• 
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bad  become  bo  intimate  as  to  supersede  one  of  the  most  im- 
portaut  functions  of  tlie  former;  for  tho  break  in  the  list  of 
councils  canuut  be  attributed  to  the  lubs  of  rec-ordis ;  ubuiidauoe 
of  cbartcra  in  both  Latin  aud  English  attest  the  activity  of  the 
church'  and  of  the  uouasteries,  aud  abundant  )i«nitential  lite- 
rature kliows  tiiat  the  want  of  canonical  legislutiun  wau  felt. 
It  is  perhaps  most  probable  that  business  of  both  sorts  was 
tranxacted  in  the  saniu  assemblies,  as  was  done  in  the  councils 
of  the  twelfth  and  thirteenth  centuries,  when  the  difficulties  of 
collecting  the  clerical  witan  more  than  once  or  twice  a  year 
were  still  coiibiderable.  The  fact  that  the  {jersuns  who  com- 
posed the  two  were  the  same,  or  nearly  so,  contributes  to  the 
uncertainty,  and  possibly  occasioned  the  confusion  of  which 
this  obscurity  is  the  result. 

90.  The  ecclesiastical  history  of  the  eleventh  century  ij  of  au 
equally  varied  character.  On  the  one  hand  there  is  a  great 
development  of  EugliUi  literature.  Elfric  nobly  carries  on  what 
Alfred  had  begun,  More  than  ever  tlie  chroniclers  and  sermon- 
writers  jiut  forth  their  strength.  The  society  which  is  unable 
to  withstand  the  arms  of  Canute  almost  immediately  humanises 
and  elevates  him.  The  couitof  Edward  the  (.'oufessor,  although 
too  much  divided  and  leavened  with  unpatriotic  counsels,  is  au 
advance  in  cultivation  on  that  of  his  father ;  Frankish  elegance 
falls  into  ready  association  with  English  wealth";  aud  England, 
although  she  has  very  much  to  lose  by  this  foreign  admixture, 
Las  much  also  to  gain.  The  school  which  Harold  founded  at 
Waltham',  the  whole  i-evival  of  the  canoiucal  lii'e  us  a  more 
honest  aud  more  practicable  system  than  the  monastic,  was  one 
result  of  the  increased  intercourse  with  the  empire  and  especially 
with  Lorraine.  Ttie  introductiou  of  foreign  ecclesiastics  into 
English  bishoprics  was  another,     liobert    of  Jumieges  sat  at 


I 


'  Guibert  of  Nogeot  aaya  of  bisliop  Uelinitniliu,  the  Confeanor's  French 

p\....,i..;..    .....:..   v I.. •  •  ••!  nnrat,  AngliuU"  Ulead  Franconim 

t  .  .  ,  i|iiimiuit  Anglia  iniinilu  eo 
I      ,  •iniiii  luuute*  aggeuctat;'  U{i|i,  cil. 

Ji'Aciierv,  \>.  496. 

'  .See  ilw  Trnc'Utua  de  S.  Cruoe,  pref.  pp.  v-xii ;  Freentkn,  Niinii,  Coni). 
iL  440  X}. ;  EpintoUo  Cuiliurienio*,  preC. 
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I<ondoii  and  Canterbury  successively;  bishops  Hennau  of  Rami*-  Foreign 

"  "^  _    *  mv.lniiUI.it- 

bury  unci  Walter  of  Hereford  were  Lorraiuers ;  Wells  was  Leld  •"«  'n  Kn( 
by  Duduc  tt  Saxon,  and  after  liim  by  Gino  a  Briibanter;  William 
of  Loudon  and  Ulf  of  Dorchester  were  Nonuans'.  For  so  large 
au  infusion  of  forei^pi  influence  the  church  wiku  not  ready  : 
English  isolation  has  alwayh  resisted  it,  and  the  fact  of  the  un- 
popularity of  the  new-comers,  the  absolute  necessity  that  fell  on 
tliem  of  throwing  themselves  for  support  un  other  agt^ucies  thun 
the  tesult  of  their  work  and  the  love  of  the  people,  must  have 
counteracted  any  possible  benefit  that  could  have  been  derived 
from  freer  intercourse  with  the  churches  of  the  continent. 
Amongst  the  prelates  of  this  era  tlivre  are  very  few  except  S.  *'j'Si^,_i_ 
Wulfstan  who  are  njxikenof  with  honour.  Archbishop  Ealdred  ■ 
uf  York,  the  traveller,  pilgrim  and  ambassador,  stands  high  on  the 
list  of  Anglo-Saxon  statesmen,  but  it  is  not  until  after  the  Con- 
quest tijat  he  shows  much  of  the  spirit  of  the  patriot.  The 
practice  of  holding  bishoprics  in  plurality  reaches  its  climax  in 
him.  He  held,  or  at  least  admiuiBtered,  at  one  time  Worcester, 
Hereford  and  Sherborne :  it  is  fair  to  say  that  he  was  a  good 
bishop  when  such  were  very  scarce,  and  that  he  kept  foreigners 
out.  The  abuse  may  perhaps  Im?  excused  on  the  same  grounds 
as  tlie  nomination  of  the  foreign  prelates — the  default  of  native 
caodidates. 

In  the  extreme  difficulty  of  discriminating  between  the  eccle-  .^Mlogyo 
suLstieal  and  civil  relations  of  men  and  things,  to  enter  now  into  •ii't& 
tJie  Kiieciid  development  of  church  institutions  in  the  tenth  and 
eleventh  century  would  be  to  traverse  again  the  ground  already 
gone  over.     The  devolution  of  judicial  jwwers  on  the  lords  of  A»imU«- 
bookland,  the  king's  thegns,  and  others  having  grants  of  sac  and  u»l  •pMi^ 
soc,  affected  the  temtorial  power  of  the  bishops  and  monasteries 
just  as  it  affected  that  of  the  lay  laudownerB:.it  is  in  fact  from 
the  chorien  of  imimunity  to  the  cburches  that  we  are  able  to 
draw  the  scanty  conclusions  which  can  be  drawn  as  to  the  status 
of  the  lay  lord*.     The  obligation  of  ■  borh,'  by  which  every  man 


'  Kwwinii   (Norm.  tVmq    ii.  80,  81')  rrgKnU  the  Ixitb«nu|pAn  prelfttm 
k*  <;«nu>ii  in  ((xeah,  mmI  tbercfora  {lOMiibly  welcouiu  to  Uodwin  and  Uim 
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WHS  obliged  to  }iav«  n  eecarity  for  his  keeping  the  peace,  waa 
^  enforced  on  ecclcginxlicH  also.  An  unpuUlixbcd  list  of  the  '  festor- 
meii '  of  archbiHliop  EllVic  exists  ou  ti  Hy-leiil'  of  the  York  Gospel 
Book ;  evM-j'  jjricxt  had  to  fiud  hiuiself  twelve  sudi  bondsmen' ; 
Elfric  ha8  sixty  or  more.  The  office  of  archdeuc-on,  which  ap- 
jieitra  first  »l  the  end  of  tlie  eighth  (.'eiitury,  hsiB  now  risen  into  a 
pluce  of  juriiidictioii,  idlhough  the  creation  of  ti-rritoriul  arch- 
deaconries has  not  yet  been  I'equired.  The  bishops,  instead  of 
resigning  when  age  and  iufiruiity  iueapacitAte  theiu,  employ 
deputies  to  perform  their  spiritual  functions,  us  the  prince- 
bishops  did  in  the  later  middle  ages.  The  distinctive  character 
of  the  Anglo-Saxon  church,  like  that  of  the  state,  is  being 
■r'  changed  to  the  geuend  pattern  of  tiie  continental  churches. 
The  same  cries  of  simony  and  ininiorulity  against  the  clergy 
which  are  heard  in  France  and  Germany  are  prevalent  here,  atul 
the  means  taken  tu  silence  them  are  as  weak  in  England  as 
abroad.     The  revival  of  life  and  energy  under  Dunstau  and 

'Elfric  lias  worn  itwlf  out  before  the  days  of  the  Confessor. 
The  exhaustion  of  the  church  coincided  with  that  of  the  state, 
of  which  Edward  is  a  fair  type,  and  which  the  seal  of  Siward, 
of  Godwin,  and  even  of  Harold  could  not  counteract.  The  time 
was  come  for  Laufranc  an<l  Anselin  as  well  as  for  William  of 
Normandy  and  Uenrj'  of  Aiijou. 

It  is  scarcely  necessary  to  ])oiut  out  the  special  inipnrtniice  of 
this  ])ortion  of  history  in  its  hewing  on  our  constitutional  growth. 
The  Church  of  England  is  not  only  the  agency  by  which  Chris- 
tianity is  brought  to  a  heathen  people,  a  herald  of  spiritual 
blessings  anil  glorious  hopes  in  another  life;  it  is  not  nierely 
the  tamer  of  cruel  natures,  the  civiliserof  the  rude,  the  cultivator 
of  the  waste  places,  the  educitor,  the  guide  and  the  protector, 
whose  guardianship  is  the  only  safeguard  of  the  woiaan,  the 
child,  and  the  slave  agaiiiNt  the  tyranny  of  their  lord  and  imistrr. 
The  church  is  this  in  many  other  countries  ticsidcs  Britain  ;  but 
here  it  is  much  more.     The  unity  of  the  chuix;h  in  EuglaJid  wait 

/the  pattern  of  the  unity  of  the  state :  the  coltesion  of  the  church 

was  for  ages  the  substitute  for  the  cohesion  which  the  divided 

'  Lswe  ti  lltu  Ni>rtbuul>ri»u  PiiesU,  %  t. 
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nation  was  unable  otherwise  to  realise.     Strong  in  its  own  con-  Bearing  < 

.  the  Engli 

formation,  it  was  more  than  a  matoh  for  the  despotic  rule  of  oimrchlii 
such  kings  as  Offa,  and  was  the  guardian  of  liberties  as  well  as  lifnoftb' 
the  defence  of  the  oppressed.  It  was  to  an  extraordinary  degree 
a  national  church :  national  in  its  comprehensiveness  as  well  as 
in  its  ezclosiTenesa.  Englishmen  were  in  their  lay  aspect  Mer- 
cians or  West  Saxons ;  only  in  their  ecclesiastical  relations 
could  they  feel  themselves  fellow-countrymen  and  fellow-subjects. 
And  for  a  great  part  of  the  period  under  our  view,  the  inter- 
ference of  foreign  churches  was  scarcely  if  at  all  felt.  There 
was  no  Roman  legation  from  the  days  of  Theodore  to  those  of 
Ofia,  and  there  are  only  scanty  veatiges  of  such  interference  for 
the  next  three  centuries :  the  joint  intercession  of  Leo  III  and 
Charles  the  Great  effected  the  restoration  of  king  Eardulf  in 
Northumbria ;  an  envoy  of  Eugenius  II,  bearing  an  English 
name,  attests  the  acts  of  the  council  of  Clovesho  iu  824 ;  the 
action  of  pope  Formosus  appears,  in  a  legendary  way,  in  the 
final  division  of  the  West  Saxon  dioceses.  But  there  are  few 
other  traces  of  Roman  influence.  Dunstau  boldly  refused  to 
obey  a  papal  sentence '.  Until  the  eve  of  the  Conquest,  there- 
fore, the  development  of  the  system  was  free  and  spontaneous, 
although  its  sphere  was  a  tvaaW  one.  Tlie  use  of  the  native 
tongue  in  prayers  and  sermons  is  continuous  ;  the  observance  of 
native  festivals  also,  and  the  reverence  paid  to  native  saints.  If 
the  stimulating  force  of  foreign  iutorcourse  was  wanting,  the 
intensity  with  which  the  church  threw  itself  into  the  interest  of 
the  nation  more  than  made  up  what  was  lacking.  The  ecclesi- 
astical and  the  national  spirit  thus  growing  into  one  another 
supplied  something  at  least  of  tliut  strong  passive  power  which 
the  Norman  despotism  was  unable  to  break.  The  churches 
were  schools  and  nurseries  of  jHitriots  ;  depof^itories  of  old  tra- 

'  Se«  AdeUrd'i  Life  of  Dniuun,  in  Memorimls  of  S.  Dunften,  p.  67  : 
'Quidam  Uluitriam  pro  illicito  nuttriinoniu  uepius  ab  eo  redargattu,  («1 
Don  eorrectoi,  gUdio  tandem  erangelico  est  %  Chriito  diriiua  ;  qui  Konuun 
adiena  datniniim  apoatolicnin  pro  •«  I>ui>«tano  icriptia  mtiaiaoere  optinuit. 
Hie  Dnnatanui ....  moreri  non  potuit,  aed  ipao  apoatolioo  mente  altior  in 
n  •oUdns  peratitit ;  "  Sciaa"  inquiena  legato,  "  aec  tapitia  pkzicae  me  • 
DooiDi  mm  aaetoriUto  morenduin.'' ' 
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ditional  glories  aiid  the  refuge  of  the  persecuted.  The  Eugliiih 
clergy  supplied  the  basis  of  the  strength  of  Auselm  when  the 
Norman  bishops  sided  with  the  king.  They  trained  the  English 
people  for  the  time  when  the  kings  should  court  their  £up{)ort 
and  purchase  their  adherence  by  the  restoration  of  liberties  that 
would  otherwise  have  been  forgotten.  The  unity  of  the  church 
was  in  the  early  period  the  only  working  unity  ;  and  its  liberty, 
in  the  evil  days  that  followed,  the  only  form  in  which  the  tra- 
ditions of  the  ancient  freedom  lingered.  It  was  again  to  be  the 
tie  between  the  conquered  and  the  conquerors ;  to  give  to  the 
oppressed  a  hold  on  the  conscience  of  the  despot ;  to  win  new 
liberties  and  revive  the  old ;  to  unite  Norman  and  Englishman 
in  the  resistance  to  tyrants,  and  educate  the  growing  nation  for 
its  distant  destiny  as  the  teacher  and  herald  of  freedttu  to  all 
the  world. 
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CHAPTER     IX. 


THE   NOBMAN    CONQUEST. 

91.  Complex  resulta  of  the  Conquest. — 92.  State  of  Normandy. — 93. 
Growth  of  Feadalism. — 9i.  Feudal  idea*  of  the  Conquest. — 96.  National 
policy  of  William.— 96.  Introduction  of  Feudal  usages. — 97.  Maintenance 
of  old  forms. — 98.  Results  of  changes  of  administrators. — 99.  Subordinate 
changes  in  judicature. — 100.  In  taxation. — 101.  In  ecclesiastical  affairs. — 
102.  Transitional  character  of  the  period. 

91.  Thr  ^^e^i  of  the  Norman  Conquest  on  the  character  and  Comnisx 
constitution  of  the  English  was  threefold.     The  Norman  rule  the  Con. 
invigorated    the    whole    national    syftem;     it    stimulated    the 
growth  of  freedom  and  the  sense   of  unity,   and  it  supplied, 
partly  from  its  own  stock  of  jurisprudence,  and  partly  under  the 
j)re8sure  of  the  circumstances  in  which  the  conquerors  found 
themselves,  a  formative  power  which  helped  to  develop  and  | 
concentrate  the  wasted  energies  of  the  native  race.     In  the  first  itsinrf- 
place  it  brought  the  nation  at  once  and  permanently  within  the  «*«t    / 
circle  of  European  interests,  and  the  Crusades,  which  followed 
within  a  few  years,  and  which  were  recruited  largely  from  the 
Normans  and  the  English,  prevented  a  relapFe  into  isolation. 
The  adventurous  and  highly-strung  energy  of  the  ruling  race 
communicated  itself  to  the  people  whom  it  ruled;  its  restless 
activity  and  strong  political  instinct  roused  the  dormant  spirit 
and  disciplined  even  while  it  oppressed  it.     For,  in  the  second  iicaiinfoHh 
place,  the  powers  which  it  called  forth  were  largely  exercised  in  oppodtion. 
connteracting  its  own  influence.     The  Normans  so  far  as  they 
became  English  added  nerve  and  force  to  the  system  with  which 
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Belesme,  ancestor  of  the  Montgomery  counts  of  Ponthieu  and 
AJenyon,  and  eai-ls  of  Shrewsbury  ;  Bernard  the  I)ane,  and  Os- 
mund de  Ceiit\-ille.  Tlift  Reaunuonts,  whose  county  of  Meulsn,  or 
Mf^lle.nt,  was  in  tJio  French  Vexin,  imd  who  were  the  ancestors  of 
the  eai'lsof  Wiirwick  and  Leicester,  were  descended  from  a  sister 
of  Ounnotis,  the  wife  nf  Duke  Richard  I ;  the  houHcs  of  Montgo- 
mery, Wareune  and  Giffiird,  from  other  sisters  of  the  same  famous 
lady;  and  the  house  of  Bretcuil  from  her  brother  Herfast '. 

Under  tliis  aristocracy  lived  the  population  of  cidtivators, 
Gallic  in  extraction,  Frank  in  law  and  custom,  and  speaking  the 
language  which  had  been  created  by  their  early  history.  These 
people  were  in  strict  dejiendence  on  their  Norman  lords,  although 
they  now  and  then  showed  some  remembrance  of  the  con)para- 
tive  freedom  they  had  enjoyed  under  the  Frank  empire,  and 
retained  tho  local  organisation  which  neither  f^ranks  nor 
Normans  were  numerons  enough  to  displace";  and  commercial 
prosperity  anil  a  strong  communal  feeling  subsisted  in  the  great 
towns.  Nothing  but  the  personal  character  of  the  dukes  had 
Ouw) policy,  saved  the  territory  thus  lightly  held  from  di8mend)ennent.  The 
strong  hand  had  gathered  all  the  great  fiefs  into  the  hands  of 
kinsmen  whose  fidelity  wa.s  secured  liy  the  light  of  the  duke  to 
garrison  their  castles,  and  whose  tyrannies  were  limited  by  the 
right  of  the  duke  to  enforce  his  own  peace.  Their  attempts  at 
independence  were  checked  by  rutldess  bloixlshed.  The  duke 
himself  was  by  commendation  n  vassal  of  the  king,  not  so  miu^h 
as  king,  for  the  gift  to  Rollo  had  left  him  free,  but  as  duke  of 
the  French :  Richard  of  Nonnandy  hud  commended  himself  to 
Hugh  the  Great,  whose  descendants  luid  since  become  kings*. 


I  *  Pilgrmve,  Nonnandy  anti  Englnni),  U.  535,  536  ;  Ui.  38,  19,  14S. 
!^  aliio  the  ii«<ligi«e»  iX  the  end  of  Du  Cbwne'i  8oriptore«  Hbt.  Nor- 
miuiDnrutn. 

'  I'»1l'i         '"  •  T"     ■      '     :;  41,  ^]  ;  '  Wljen  wo  r«aah  the 

«m  of  «•  i'l«  hiu  become  obcoleta.    Th« 

veryrliiuu. ,. .<  ;iaHf  m  a  kvrTiu  gnwantce*  bis 

|i«rM'iutl  (rccilxiu  :'   Iliiit.  p.  44. 

'  (III  tliu  ■laluo  urilir  Nurinun  iiak<'ii,  kml  tli«  rh»n^ii  nf  ttii!  rc'1i>(.u<n  in 
which  Ihry  »tl<MHl  Ui  the  KH.n)lini.'8,  iht;  fjfrinun  Linj^^  nf  t!  '  iio, 

the  duke*  ufthe  KranliK  hihI  the  kiiiK*,  >•<«  I'AlKmve,  Nnnii.i  .  ug- 

liuid,  U.  135.  Ji7->34.  347,  f,^3;  Kr«m»n,  N.inn.  Conq.  i.  n>;,  3J0,  jjt, 
609  ;  Wkiti,  Navhrichtcn  (,u  above^  pp.  69.9b. 
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ut  the  hold  of  the  royal  hand  on  Normandy  was  scarcely  per- 

ptible;  and  its  constitutional  connexion  is  with  tlic  jHjJity  of 

be  Karolingian  rather  tlinn  with  that  of  the  third  rHce  of  kings, 

rii.'it  lilt!.-  Iiiril  -v^trin  subsisted  w  >-  ■l.iU.-.l   ri,..,,  tlie  Frank 


when  N' 
Fi'fiiik  dominion. 


ited  from 


!       ^i   >:m,  the   comprehensive  idea  which  includes  the  Fr»nk  . 
[pbole  governmental  policy  of  the  French  kingdom,  was,  by  its  ?Bmi«ii.ii.. 

ioric  ori);in  and  prox^ih,  di.atinctly   Fnink  '.     The  principle 

^bich  underlies  it  may  be  universal  ;  but   the  actual  presenta- 

Dn  of  it  with  which  the  constitutional  history  of  Europe  i*-' 

Dncemed  may  l>e  traced  rtep  by  step  under  Frank  inHueuce, 

oni  its  first  appearance  on  the  conquered  soil  of  Roman  Oaul 

its  full  development  in  the  jurisprudence  of  the  Middle  Ages  '. 


'  The  vord  fiudum,  fief  or  fee,  ia  derived  from  the  German  word  fijr 
"  '[(Oolliic /ni'Api ;   OM  High  German  _^*»  ;  Old  Saxon /eAu;    Anglo- 
'l  f(oh)  ;    the   secondary    meaning'   being  goods,    especially   money : 

i  property  in  general.     The  letter  d  is  perhapt  a  mere  imertinn  fur 

and'«  taJce ;  bnt  it  ha*  been  inteq)reted  aii  »  part  of  a  second  root,  od, 
to  meaning  property,  in  which  ca«e  the  tint  Kyllahle  has  a  third  mean- 
ing, that  of  fee  or  reward,  and  the  whole  word  nieanii  property  given 
by  way  of  reward  for  service.  Bnt  this  i<  improbable ;  and  the  eon- 
cion  of  the  word  with  the  (ireek  J/i^vr<v<Tic,  which  in  miggeateil  by  the 
nilarity  of  feudal  and  emphyteutic  tennre  of  land,  will  not  stand  the 
It  of  criticism.  The  le(;»l  einphyteudin  \*  '  a  perpetual  right  in  a  piece 
land  that  is  the  prrtperty  of  anotber.'  This  word  occurs  lint  in  tlto 
Kt  of  tlustinian,  and  the  emphyteutic  possessor  seems  generally  to 
mere  leasee:  it  appears  in  the  Lombarrl  Capitulary  of  A.D.  819. 
be  wurdyWx/irrfj  is  not  found  earlier  than  the  close  of  the  ninth  centnry. 
at  neither  the  etymology  of  the  latter  word  nor  the  development  of  it« 
veral  meanings  ran  be  regarded  as  certtkin.  See  Smith's  Dictionary  of* 
ntiquitie».  s.  v.  7'  '■ ;  Robertson,  Scotland,  ii.  454;  Du  Cange,  &c. 

As  feudaliuii  1  ire  and  government  w.is,  so  far  as  it  existed 

i.*...,t  ....|    l,r«-,Q^i.^   ;w,.-^i..,wn  from  France,  it  is  not  necessary  here  to 
t:  111  its  growth  in  its  native  country.      Bnt  it  is  important  to 

n  ui;re  in  the  opinion  of  scholars  on  the  subjix't,  which  has  re* 

xiltod  from  the  rvceot  investigations  of  Ciernian  writers.  The  view  nc- 
c^ptetl  in  the  last  century  on  the  authority  of  Montesquieu,  and  generally 
luainlainrd  by  the  Fr<  luh  «  ritcrs,  is  Ihiit  the  conquests  of  the  Franks  were 
tna^le  by  iniU-jK-nilnit  ii,*til,  <,,  who  had  a  powerful  coutitatus,  and  that  the 
!  wi-re  tlivuh'il  aniongHt  the  contites,  each  of  whom  was 
i  oath  of  fliUJily  to  his  lord,  and  held  his  land  by  tiio 
lary  »i'r\-icc.  Kithhom  1.  ..i.iirri;  this  theory,  dislin- 
trlsions  of  territory  nuulo  '  -,  on  the  principle  of 

truni  those  made  by  th.i  i  his  sucorasom,  on  a 

nriple  :    the  r<x'i|>ionts  of  the  laUci   yr.uila  were  supposetl  to  be 
,  and  anionj^st  the  leudes  a  narri>wcr  ^^xf^m  of  comitcs  bore  the 


('(HuiHtulvtnal  llittory.  [ciur.1 

III  llie  form  wUicli  it  ium  reached  at  the  Norman  Conqnest,  iti 


iif  (•■•iiUIUii  1       ...      I  I 

«( Ilia  tliiiK  mny  1*  ilriMTll/rd  nn  it  i'nni|>let«"  "ryaiilwii 

Nntm*!!  Uin  llli'llilirri  '>'  l''>"1  tiiiiiri 

L1«IH|««<  ill 


nlitl  <li'fi»iicr  ;  tlm  li.nl  lo  |(i(il<<l  lii;^  vu.->niil.  llie  Viifii.41  to  do  I 
niTtii'c  to  liin  l<ir<l  ;  I  lie  {JcCfiicc  and  fcrvict^  lieiiig  biised  on  audi 
ruHulatMl  by  tlio  tinluru  uiid  extent  uf  the  land  held  by  the  onaj 
III  llin  olbrr,      In  tbono  utiili-N  wliii^h  buve  reached  the  ti-rrituriul 

•111 r  ilivi  1 mill,  llir  iiL'litM  of  driVucj!  imd  gervicejire  sup- 

I .  I  I  ietion.     The  lord  judf^es  as  well 

ii»  iltUmU  liii-  v.(,^MuI  ,   till'  v.ii-.iiil  din's  rtiiit  ns  well  ns  service  lo  j 
hill  Inn).     Ill  htuti'H  ill  wliich  feudal  government  h«»  renched  its' 
uliiMiKt  KiYiwth,  UiH   |Militiriil,  fiiiiuicini,  judicial,  every  brtmch 
of  |i«iblio  itdiiiiiiiNtrHtitui  in  iTKiihitod  by  th«^  sitine  conditioDs. 
i'br  11  lllllll  milliiirity  \*  i»  uipiv  slmdow  ij^ «  riiuiie. 

n«>...  uli'ww.    Tti*  MaruviBfiMi  kiiiKdiim  wm,  mi  Uiia  hy|K>iti«ii*, 

k  tuw  lllllll  ii|i  141  viiMtlita*;  !)■«  ImmmI  of  iiaity  baii^  ttie  ouinexiMi  of 
hUmm  In  tiiUinltuBii.m  Ui  loio  kOtftlMr,  M«  ik*  rnww  uul  imaofikU 
Mit^Mili '  vrtttBaat.     Tkb  tkaoty  kM  b«a  eatnlj 

r«m»l  "«t«7  hM  bno,  la  llu*  wwk. 

iMMtniMk.  .'  .'  —  ».,.^.  i;»f>W  (JvlatDk  U 
MyftatwJ  Mwv .  I>tt(  *  ciflM*  ptnnaMatal  <j«tfL  Iti  i 
U*  ««ti  (^  ilM  MtWat  avTiMB  la  vate*  mihi ; 
ih»  hMl4  ««f  «wlMaiM  ;  iW  WmW  ««*«  m«  odaMta :  all  tk*  failiti  *a« 
W»ail »»  W  >it»MU  *»  tW  Uaf ;  Uw  (tA  KTaa  Mlato  Inr  tk*  U«c  U*<A««4 
W»  li«aii  I  >t^[>lti»<»r<W  ;  at  A»aalMa«Maliteb«i^«a«Aav7 
■Kka;  tW  «Mr  c  iml\n  ««t*  Ihr  aa4rwlM*^  tmA  ^igmt  vob  ii»  ta 
Tin*!-!  A»  W3>'«/  tW  Hiiw^ai  H^y  —  ^*  ikai^MfaarfkMl 

Wiari  w  tm  I  >  ii  ««lk  tW*  «r  Wa«i ;  a^  tW  mtA  *t  Si^ 
tAhiiliifc    KiiJb  mIOb  itili    !•■    B^. 

wtw  «M  >^»n  %  III!  ■■Ill  1"^^  *, '?^ 

W<^  gww>fc  Wifci  fcwht  gi»  I      n»i»< 

l9  tfa  «-■*  «( i 
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JtrtHM. 


■pils  liiviifiitlnti   li.iil  grown  up  from  two  gretit  nourceg — the  KiMnootx 
jei'  itice  of  commendation, —  lujd  hud  been 

peeiftllv   foileriil  on  Giillic  soil  l>y  the  existence  of  ii  sulijeet 
'^pulatioii  which  Hdinitted  of  «iiy  iimouut  of  cxteunion  in  tlie 
tuethoibi   of   di?j)eudeiice.     The   benoficinry  svstein '   originated  The  if'- 
»rt!y  in  pf'"  "f  'a"d   made  by  the  kings  out   of  their  own 
rexlateei  to  their  own  kiiiMiu-n  and  servants,  with  a  special  iinder- 
tokinf;  tu  be  faitliful ' ;  [lartly  in  the  surrender  by  Inndowneri) 
of  their  rBtatcs  to  churches  or  jwwerful  men,  to  l>e  received  Iwck 
F*{;aiu  and  held  by  them  as  teuants  for  rent  or  service.      By  the 
latter  arrangement  tJie  weaker  man  obtained  the  protection  of 
Jie  striiuger,  and  he  who  felt  himself  insecure  jdaced  hiK  title 
inder  the  defence  of  the  church.      By  the  practice  of  comincnda-  Cmma 
tion  ',  on  the  other  iiand,  the  inferior'  ])ut  himself  under  the  ** 

.perwmal  care  of  a  lord,  hut  without  altering  his  title  or  divest- 
f  Ing  himsi'lf  of  his  right  to  his  estate  ;   he  Viecame  a  va«:<al  '  and 
did  humago.     The  placing  of  his  hands  between  those  of  his 
iord  wan  tJie  typical  act  by  which  the  connexion  htib  fonuMl. 
'  And  the  oath  ol  fealty  was  taken  at  the  same  time.     The  uninn  Twofold 

.      ,        ,  /k    .  ....  ,  tintwre  uf 

of  the  beneficiary  tie  with  that  of  commendation  completed  the  TMMiiig«. 
.idea  of  feudal  obligation  ;  the  two-fold  hold  on  the  land,  that  of 
iic  lord  and  that  of  the  vassjil,  was  supplemented  by  the  two- 
fold eugageuieni,  that  of  the  lord  to  defend,  and  that  of  the 
voeaoi  to  bo  faithful.     A  third  ingredient  wag  supjilied  by  tJie 

»  WaiU,  D.  V.  (r.  ii.  316-158. 

'  Not  .1  promiBe  of  (trfiniU?  Kervioe  bat  »  pledge  to  continue  faithful  in 

the  conduct  in  conKideriition  of  which  the  rewuti  u  invcn  ;  Waitz,  I).  V.  (i. 

iji.    Such  H  ci>nilitiou  of  oour»o  [ire»en'eit  to  the  i^vcr  a  hoM  on  or 

D(«-re«t  in  the  laud,  lhn>ni;li  wIticJi  he  wu  al>l«  to  enforce  fidelity.     See 

I;     '      !        ■       '  [1.  jSj  ;  who  poiutH  out  tluit  even  when  the 

'  C"Uiiiicnde<.l  thcmaelves   to  the  kind's,   they 

...iiles  the  lluld  fall  into  the  cliuts  of  vai>»«l»  : 

Elites   et   va>»»lli    <lounirici  .   .   .  Iieneficia  liAlientcit 

I  lint,  et  ti<telitr»teui  «(«iTikniculo  firiusvcrunt ;'    Ann. 

rfiiu.  A.ii.  8,47.     iiut  thin  wu«  II  |>ori>xl  of  transition,  nnd  if  they  did 

But  bceuuie  vaukls  in  luinic,  they  cnteriHl  into  •  relation  which  ditlend 

very  little  from  Inter  va.'^ivliij^e. 

"  Waitx,  1>.  V.  n.  ii.  :!^S   j6i. 

•   >  i.    •'      \<   -  ■■■■■■■-:■  —-■    I  -.  -     1    - ■'■■■-  ■     "„tb,in- 


.  ,      '  ■       I-.  to  » 

Waiu,  »jt  hiu  been  rt'i>enli'dly  luontloned, 
the  roMiitktiiii  with  couiiueiul»tion, 
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grants  of  immiinify  by  which  in  the  Frank  empire,  ns  in  Eng- 
land, the    jiosdession    of  Irtnd  wiw    united  with    the    right   uf 
judicature  :  the  dwellers  on  a  feudal  property  were  placed  under 
the  trilmuttl  of  the  lord,  and  the  rights  and  profits  which  hud 
helonged  to  the  nation  or  to  its  chosen  head  were  devolved  u[>on 
I  he  receiver  of  a  fief '.     The  rajiid  spread  of  the  system  thus 
originated,  and  the  aseiiurlatiuu  of  all  other  tenures  to  it,  ina; 
he  regarded  aa  IJie  work  of  the  tenth  century  ;  hut  as  eai'ly  ai 
A.i>.  877  CharlcH  the  Bald  recognised  the  hereditary  charactei 
of  all  Wnefices';   and  from  that  year  the  growth  of  strictly 
feudal  jurisprudence  may  lie  held  to  date. 

The  pyslem  testifief.  to  the  country  and  causes  of  its  birtl: 
The  l)eneficinm  is  partly  of  Roman,  partly  of  German  origin 
in  the  Roman  t-ystem  the  usufruct,  the  occupiation  of  lam 
belonging  to  another  person,  involved  no  diminution  of  status  * 
in  the  (Jernninic  Kystem  he  who  tilled  lund  that  was  not  his  ow 
Was  im|H'rfeclly  free  :  the  reduction  of  a  large  Roman  populatio 
to  dependence  placed  the  two  classes  on  a  level,  and  condnce<l  ti 
(he  wide  extension  of  the  institution.  Commemhitjon  on  the 
other  hand  may  have  had  a  Gallic  or  Celtic  origin  *,  and  a 
analog)'  only  with  the  Roman  clientship.  The  German  comitatu 
which  seems  to  have  ultimately  merged  its  existence  in  one  o) 
other  of  these  developments,  is  of  course  to  be  cai-efully  di; 
tiuguished  in  its  origin  (root  them.  The  tie  of  the  benefice  or 
of  commendation  could  be  formed  between  any  two  person] 
whatever;  none  but  the  king  could  have  aotrnstions.  But  tin 
comitatua  of  Anglo-Saxon  liiatory  preserved,  as  we  have  s«en. 


le 

I 


'  ^aSta,  D.  V.  G.  U.  634-645 ;  iv.  HJ-Ki- 

*  Th«  (irAotioc  tiM  l>««n  growing;  up  6>r  s  long  puriod,  and  the  cUntc 
Ui«  l'»pUulnry  of  Kieriii  in  rnxUvr  »  rrorvniiion  of  a  prv«utiipUvtf  rii' 
lh»n  »ii  KullioritHtivr  rnuurialiiin     '  ■   ■  ■  H  >th.  Bene 

♦ici»lw»'«'ii.  |>  4-'0;  W»iU,  !>.  V 


not  yrt 


tv«nuil,  nor  diit  1)ii« 


limply  niftkrii  piM\i>ioo  ma  to  whi 
■Iwrscr.  iti  .  I'o  of  the  Ontli  of  •  • 


•  '■it  vmpe 
111  during 
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Li.    I'.   \  .  tJ,  tl.  115.  434. 

fhid.  iv.  lyy.    Tli«  aiYnmrato  in  fairour  uf  tliia  tKturjr  mat  m  : 
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ore  tli»tiiict  exutence  ',  and  tliiii  perhaps  wots  one  of  the  causes 
that  (listlngiiiHhed  the  later  Aiif;1o-Buxon  syHtem  most  definitely 
from  the  feudalism  of  the  Frank  eni]>iif. 

The  process  liy  which  the  niuchineiy  of  government  became 
dalised,  although  rapid,  wuh  gruduul.  The  wuuknes.s  of  the 
Broliiig  kings  *  and  en)j)cror8  gave  room  for  the  fjteedy  de- 
velopment of  disruptive  tendencies  in  u  territory  so  extensive 
d  80  little  consoliduted.  The  duchies  and  counties  of  I  lie 
eighth  and  ninth  centuries  were  Blill  i>ffic!ul  niagibtriicies,  the 
Itolderit  of  which  di-<charpred  the  functions  of  iuijieria!  judges  or 
iierids.  Such  officers  were  of  course  men  wliom  the  kings 
could  trust,  iu  moKt  cases  Fninks,  courtiers  or  kinsmen,  who  at 
an  earlier  date  would  have  lieen  comiten  or  nutnutionn,  and  who 
Te  provided  for  by  feudal  benefices.  The  official  magistnicy 
•d  in  itself  the  t<'ndency  to  hecomt'  herccHtary.  and,  when  the 
benefice  was  recognised  as  heritai>lf,  the  pi-oviiiciul  governorship 
16  SO  too.  But  the  provincial  governor  had  many  opjM>r- 
lUnities  of  iniproviug  his  j>osition,  especially  if  he  couM  thi'ow 
himself  into  the  maimers  and  aspirations  of  the  people  he  ruled, 
marriage  or  iniieiitance  he  might  accumulute  iu  his  fuuiily 
t  only  tiie  old  alodial  estates  which,  especially  on  Cfcrnian 
III,  Etill  coutinued  to  iiubsist,  but  the  tniditioiis  uiiil  lucal 
ties  which  were  connected  with  the  possessiou  of  them.  So 
a  few  year-8  the  Fnuik  nlagi^t^ate  could  unite  in  bis  own 
rsou  the  beneficiary  endowment,  the  imperial  dejmtation,  and 
the  heiidship  of  the  nation  over  which  he  presided.  And  then 
it  was  only  necessary  for  the  central  power  to  be  a  little  weakened, 
and  the  indejiendence  of  duke  or  count  was  limited  by  bis 
homage  and  fealty  alone,  that  is  by  obligations  that  depended 
on  conscience  only  for  their  fulfilment.  It  is  In  tiermany  that 
tiie  dibruptive  tendency  most  distinctly  takes  the  political  form; 

Sec  above,  p.  1 70. 

*  The   U-ndency  hail    Ijegun    to  work  during   the  Merovinginn  periuj. 
wju  a  regulatiuu   of  Cloth&ir   II,  that  the  count  (judex)    must  lie  a 
,ive  of  the  proviace  over  which  he  was  phiced  ;  Edict.  Cloth.  II,  c.  i  j ; 
z,  Legg.  i.  15  ;  Baluze,  i.  16  ;  Waitz,  1).  V.  O.  ii.  377.     The  iuteiitlun 
that    he  should  have  a   ■ulMtanlial  itake    in  the  well-being   of   the 
oe,  auch  that  oompeuutiun  ooold  be  exacted  &oiu  hiiu  in  isue  uf 
ovenuueut. 
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8»x(iuy  aud  Bavaria  a»«Tt  tbeir  national  in(Ie|ieiiiieui-e  uuiler 
8walii8U  and  Saxon  dnke«  who  liavc  identified  the  interests  of 
their  tubjcctn  with  their  own.  Ahimdnnt  proof  of  this  pobitiou 
will  he  foiMid  in  minuter  history.  The  rise  of  the  succe«ive 
fauiilten  of  Kaxou  dukes,  and  tht^  whole  hJKtory  of  Bavaria  under 
the  Saxon  emperors,  furnish  illustrationH.  The  Suxou  dukew  of 
Bavaria  maiutain  the  Bavarian  policy  in  opposition  t«  their 
near  kinsnifu  on  the  imperial  throne.  The  growth  of  the 
Swahiiui  Welfs  into  prrfwt  identification  with  tlie  Kaxons  whom 
they  (governed  aH'ords  another  striking  instance.  Tn  a  leaa 
degree,  iiut  still  to  Konie  extent,  this  was  the  ease  in  Frunec 
al8o;  hut  the  (iallic  {Hjpulations  had  lost  before  the  Karolitig 
period  most  of  their  national  aBpirationn  ;  nor  did  the  Frank 
gcivi-niors  identify  themselves  at  any  time  with  the  jieople. 
Ilenee  the  great  diflereucu  in  social  rexults  hetween  Kreiich  nml 
Oerniun  feiiilalism.  In  I'Vanei-,  where  the  ancient  IrilKil  divisions 
had  U-en  lung  ulisolete,  and  where  the  existence  of  the  alotl  in- 
volveil  little  or  no  feeling  of  loyalty,  the  process  was  simpler 
than  in  lirrmany;  \\\<i  pruvinriul  rulers  aimerl  at  practical 
rathi-r  tliun  [K>lilical  soveu'iynty  ;  the  people  were  too  weak  to 
hnre  any  aspirations  at  all :  the  disruption  was  due  more  to  the 
aU'vance  of  eentral  attraction  than  to  any  centrifugal  force  ex- 
iMiiig  in  the  provinces,  But  the  rrsult  was  the  tame; (feudal 
gnveriitneiit,  u  graduated  system  of  jurisdietiuu  iMsed  ou  laud 
lenuif,  in  wliich  every  loni  judge«l.  taxeil,  and  comiimndwl  the 
claw  next  lidow  him  ;  in  which  ahject  slavery  fonuetl  the  lowest, 
and  irrpi<()uiiKilde  tynuiuy  tin-  highest  grade ;  in  whicli  |krirate 
war.  privulo  .  t<%  )irisoii»,  took  tlM  plae*  of  the  im- 

iviiid  iimtitii  KiaeutJ 

•  (.    Thi*  WM  til*  fc^kl   »T8tnn  which  WUIimn  tha  Cbo* 

,1.1'  '  •       •     ■  ,    ^,(j,j5   ^ 

l«rh»p« 
lli«  only  tirvchiition  t»f  leMMm  wktch  they  eooM  niMlet«t»ad;  { 
«h.  '■  ^injfiiMl  KmtxI,  A    "  ..li^t^ly 

VK  '  MW  kink.     TV  i.iuentii) 

kyv^vm  .  li,  WM  th»  |«>iMt  on  whW-h  auHMr  lar  liUcr  tii«  | 

«(itke  At..!  ....  iv.^n'MM  «r«r»  «u«  to  Jiirr;  alrcM^  ikm  inean 
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patibility  of  the  system  with  the  existence  of  the  strong  central 
power  liad  been  exemplified  in  Normandy  ;  the  strength  of  the 
dukes  had  been  tasked  to  maintain  their  hold  on  the  castles 
and  to  enforce  their  own  high  justice :  much  more  difficult 
would  England  be  to  retain  in  Nornun  hands  if  the  new  king 
allowed  himself  to  be  fettered  by  the  French  system.  On  the 
other  hand  the  Norman  barons  would  fain  rise  a  step  in  the 
social  scale  answering  to  that  by  which  their  duke  had  become 
a  king ;  and  they  aspired  to  the  Fiime  independence  which  they 
had  seen  enjoyed  by  the  counts  of  Southern  and  Easteni  France. 
Nor  was  the  aspiration  on  their  part  altogether  unreasonable ; 
they  had  joined  in  the  Conquest  rather  as  sharers  in  the  great 
adventure  than  as  mere  vassals  of  the  duke  whose  birth  they 
despised  as  much  as  they  feared  his  strength  '.  William,  how-  FnuU  ta- 
ever,  was  wise  and  wary  as  well  as  strong.  Hence  it  was  that,  raceiTcd 
whilst  by  the  insensible  process  of  custom,  or  rather  by  the  feud*!  prin 
mere  assumption  that  feudal  tenure  of  land  was  the  only  lawful  Yenuoeat. 
and  reasonable  one.phe  Frankish  system  of  tenure  was  substi- 
tuted for  the  Anglo-Saxon,  the  organisation  of  government  on 
the  same  ba.si3  wa.s  not  equally  a  matter  of  courscjj  The 
Conqueror  himself  was  too  strong  to  suffer  that  organisation  to 
become  formidable  in  his  reign,  but  neither  the  brutal  force  of 

'  On  the  descent  of  the  great  l)aron<i  of  Normandy  lee  above,  p.  171. 
Ordericus  Vitalis  namea  the  chiefs  who  joined  in  the  deliberation  of  Lille- 
bonne  preparatory  to  the  expedition  to  England  ;  the  Coonta  Rieliard  of 
Evreuz,  Robert  of  Eu,  Robert  of  Mortain,  lUlph  de  Cuncfaa^  iob  of  the 
s^Lodard-bearer  of  Nonuandy,  William  Fitz  Osbem  the  fteward,  William 
de  Warenne  and  Hugh  the  butler ;  Hugh  de  Orantmesnil  and  Bogcr  de  Mow- 
bray, Roger  de  Bvauiiiout  and  Roger  de  Montgomeri,  Baldwin  and  Biekard 
aons  of  Count  Ciilbcrt  of  Briunne ;  lil>.  iii.  c.  1 1.  At  the  battle  of  Haatingn, 
besides  most  of  the.se,  he  mentions  iv.  c.  14)  C'oout  Eustace  of  Bmilogce, 
Aimer  Viscount  of  Thouars,  Hugh  de  Montfort  the  ecostabte,  and  Walter 
Gifiard.  The  curiouH,  but  quNtir^abW,  l^st  of  the  cootribntioDS  to  the 
fleet  by  the  allied  barons  U  briefly  thb : — William  Kitz  CMmtb  the  steward 
furnished  60  thips ;  Hugh,  afterwanl*  earl  of  Charter,  60  ;  Hugh  de  M'jnt- 
fort  the  constable,  50  ehiiis  and  60  knight't ;  Bemi,  afterwards  MAi^  nt 
Lincoln,  a  ship  with  10  knights  ;  Xichola*,  abbot  of  H.  Ones,  20  ship*  and 
100  knights  ;  Count  Robert  of  Eu,  60  ibip*  ;  Folk  the  lame,  40  ;  <>eral<l 
the  steward,  40 ;  Count  William  of  Evreaz,  V> ;  K"f(cr  '4  Mout^'Aiery. 
60 ;  Roger  of  Beaumont,  60 ;  Bishop  Odo,  100 ;  Kobert  '<f  Murtaiii,  1 20 ; 
Walter  Gifiard,  30  and  100  knights;  Ljrtteitca,  Hist,  of  Hcanr  II,  to),  i- 
p.  513.  These  lists  are  nseful  as  lid|ia  in  tneine  tha  fndoal  extiaetisa 
of  the  Conquest  Cunilies  during  tks  strogglca  of  bm  Xa 
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Williiiiu  Riifiis,  nor  the  lieavy  mui  e<iuiil  prt'csure  of  the  jj^jverii- 
ineiit  o)'  Henry  I,  could  extiiiguisli  the  tcii<leiicj'  towards  it. 
It  was  only  iifter  it  hud  iiiider  Stephen  broketi  out  into  HDarchy 
luid  jduufred  (he  whole  nation  in  long  nii:ery,  wlien  the  grcul 
houBc-ti  founded  by  the  barons  of  the  Conijuc'St  bud  sutl'cred  for- 
feiture or  extinction,  when  the  Normans  had  liecome  Knglifib- 
men  under  the  le}{)»l  and  constitutional  refornia  of  Henry  II, 
that  the  royal  authority  in  close  alliiaiif  with  tln'  nation  was 
enabled  to  put  on  eud  to  the  evil. 

95.  William  the  Conqueror  cluiiued  the  crown  of  I'lngluud 
as  the  chosen  heir  of  Edward  the  CoufeHBOr'.  It  was  a  claim 
wliich  the  English  did  not  admit,  and  of  which  the  Normans 
t'-aw  the  fallacy,  but  which  lie  liiuiself  consiHtently  maintained 
and  did  his  liest  to  juirtify.  In  that  claim  he  »uw  not  only  the 
justification  of  the  conquest  in  the  eyes  of  the  Church,  but  his 
great  Bafeguard  against  the  jealoiiB  and  ai^grchsive  host  by 
whose  aid  he  had  realised  it.  Accordingly,  immediately  alter 
the  battle  of  Hastings,  he  proceeded  to  seek  the  national  re- 
cognition. He  obtained  it  from  the  divided  and  dismayed 
witau  M'ith  no  great  trouble,  and  was  crowned  by  the  areh- 
bisliop  uf  York,  the  most  influential  and  patriotic  amongst 
them,  liinding  hunself  by  tlie  constitutional  promines  of  justice 
and  good  laws.  Standing  b«fore  the  altar  at  Westminster,  '  in 
the  presence  of  the  clergy  and  people  be  promised  with  an  oath 
that  he  would  defend  God's  holy  churches  and  thrir  rulers,  tliat 
he  would  moreover  lule  the  whole  poojde  subject  to  him  with 
righteousness  and  royal  providence,  would  euuct  and  hold  fast 
right  law,  utterly  forbid   rapine  and  unrighteous  jutlgments'.' 

*  Fre«uiuj,  Norm.  CVuri-  ii.  lO.j ;  Ord.  \'it.  iii.  1 1  ;  rtimn.  J<?  licUo.  p.  i ; 
W.  Pictav.  ed.  Miweret,  pp.  105,  145.  'i'hv  Durliam  churteri  iu  whicti  the 
ki«({  «l»l6»  that  he  is  •li.  m  hereditiirio  jure  liiclua'  arc-  for- 
geriw.  St*  Greeuwell,  I*'.  '(irhuiii,  pp.  Ixvii.  Ixxii,  Ixxxii.  The 
kini;  hiiiisielf  uu  hiii  di-alliU  .  .:.v.-i..>l  that  hv  hiul  wou  the  crown  by  thr 
grwCK  ul  God,  not  by  henxlitary  riKhl;  Ord.  Vit.  vii.  15.  SeeUneiat,  V«r- 
waltun^'sr.,  i.  ill. 

•  Flor.  Wiy.  \.u.  1066;  W.  Pietav.  cJ.  Muacriti,  p.  145.  Sru  Frvcuian, 
Norm.  Conq.  iii.  $59.  No  doubt  the  conmation  service  imvil  waa  that 
which  had  been  employt^  iu  ihv  caau  of  Ethelred,  and  th«  noiUa  of 
Florence  rvpreiient  the  »)r(>uati<m  enj^a^ojoent :  *  SauctM  Dei  eoolesiaa  ae 
rectures  illarum  defvuderr,  uecnun  et  ounvtuiu  populum  >ubjectuui  juata  «l 
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Tlx'  form  uf  rleciinn  und  itcceptnncL-  wus  regulurly  oliserved  and 
llie  legiil   poiiitiiin  of  the  new  king  completed  before  liv  went  * 
forth  to  iinisb  tlie  coiiqiir.st. 

Hud  it  mot  been  for  tliis  tho  Norman  host  mij,'ht  Lave  fairly  So  l, 
claimed  n  division  of  the  luud  such  us  the  Nurtbineii  hud  made  Umia. 
in  the  ninth  century'.     But  to  the  peojile  who  hiul  recognised  • 
William  it  was  but  ju»t   tiiat  the  cbtiiice  xliould  lie  (,'ivvn  them 
uf  retaining  what  was  their  own.     Accordingly,  when  the  lunda  RniMup 
of  all  those  who  had  fought  for  Harold  were  confiscated  '•",  thote 
who  were  willin<;  to  acknowledge  William  were  allowed  to  re- 
deem theirs,  either  paying  money  at  once  or  giving  hostages 
for  thif  payment'.     That  under  thia  redemption  lay  the  idea  of 
n  new  title  to  the  liuids  redeemed  may  be  regarded  as  ({Uestion- 
able.     Tlie  ft-udal  lawyer  might  take  one  view,  and  the  plun- 
dered proprietor  another.     But  if  charters  of  confirmation  or 
regniitt  were  generally  issued  on  the  occasion  to  those  who  were 
willing  to  rcileem,  there  can  I>e  no  duubt  that,  as  eoon  as  the 
feudal  law  gained  general  acceptance,  these  would  be  regarded 
as  conveying  a  feudal  title.     AV'bat  to  the  English  might  be  a 

regali  prorideutut  reger«,  rcctam  legem  ttatnerc  et  tenere,  rapinu  injiuta- 
qUB  jadirja  (wnitiis  iiitenlicere.'     See  «t>ove,  p.  164. 

'  See  above,  p,  77. 

*  *  The  evidi-uce  that  we  have  leuil^  ti8  to  believe  tliut  the  whole  of  the 
huxl*  of  thoBe  luen,  (lead  or  living,  who  ha>l  fought  at  Senlitc.  wiu  at 
oiic«  tle.\lt  with  a*  lanJ  forfeiteil  1 1  the  king  ;'  Freeiiiaa,  Nonn.  L'iiiii|.  iv. 
2^.  Tile  evideuoe  coiuifttn  of  references  to  thetie  confiscatioiu  in  lh« 
IkimeeiJay  Harvey.  See  too  Dijdogut  de  Scoccario,  i.  c.  10,  where  ihe  trn- 
<lit>on«ry  view  of  Ui'  al  oflieiiUd  is  priv^erved  ;   "  Pout  regiii  ci>n- 

«^uiii)tioiiciii.  |io«t  ju-'  iitn  »ub\er>iouem,  cum  rex  ipse  rcgisque 

proccrr*  loen  uovu  |.^i....,.i....  1,1,  tatta  e«t  incpiitiitio  diligeni  ipii  fuerint 
^ui  colitis  re^'ctn  in  Itello  tliinicuiiteM  |»er  fiigani  se  salvaverint.  WiA  oruoi- 
bUN  cl  iuiu)  hereiiibuN  eorum  iiui  in  belbt  oecnbuerant  spes  oiimU  terrariun 
et  fuiidoriiui  atqiie  reditnnm  quuii  ante  |ioK!<t'derant  pniK;la<«  oit ;  nu^um 
iiaanjur  rrpuiabiuit  frai  vilao  boncAoio  sub  iniuiiuU.' 

'  (.'hroii.  Sat.  x.u.  io(>6  :  '  An<l  e.jiu  t»  \VeNlinyo.itre.  and  Ealdre<l  arce- 
l^MMWp  hine  to  cynt^  gehal>;iM)c.  uiut  iiienn  guidon  him  g\  Id.  and  giKlaa 
waMnn.  ar  '  '':  -  '  ■  '  ''  ''m.'  Tlie  Dialoj'us  do  Soaccurio  stale* 
Uiat  the  I  It  at  H»stiny>  were  allowtd  to  hcdd 

tlirir  pn.|  .  ,     will  of  tlieir  new  lords,  but  without 

hojie  of  li>  i'<u  ;  but  when  this  power  of  the  lunU  wai  niis- 

uaed  the  t.  <;  who  ha<l  made  agreement  with  the  lorda  to 

ae>|utrc  a  te^ud  right,  only  they  mu.«t  vontent  theuisolves  with  the  new 
mia,  *  cotvrum  aut<<w  iionnine  ■urce^t.ionis  a  temporibus  lubuctav  gentia 
nihil  (ibi  >'     '  ;'  lib.  i.e.  10.   Thi-<  la  ]j«rliups  t<.K>  definite  a  statement 

tu  be  tval!  y  truw,  but  it  iwutaina  the  genu  of  a  truth. 
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mere  paytnciit  of  fiirdicite,  or  cunifxjsition  for  u  rocogiiueil 
offi'uce,  might  to  tlio  Nonnaus  Sfem  equivuleut  to  forfcitui-e  and  I 
I'cHtoratioti.  But  however  thia  wns,  the  proce.18  of  eiintisctttian 
iinel  re<listriljuti(iii  of  hinils  under  the  new  title  lic^^n  from  the  \ 
niuuient  of  the  coroniitiuii.  Tlie  next  few  jturs,  iH'CUpied  in 
tlie  reductiou  of  Western  and  Northern  Englnnd,  iidded  largely  I 
to  the  stock  of  divi«ilile  estittes.  Tho  tyrunny  of  Odo  of] 
Buyt-iix  and  William  Fitz  Osheni  whicli  provoked  attempts  at 
rebellion  in  a.d.  1067  ;  the  stAnd  made  l>y  the  house  of  Godwin 
in  Devonshire  in  A.u,  1068;  the  attempts  of  .Merria  and  Nor- 
tliumbriu  to  Bhakc  off  the  Normans  in  A  ii.  io6(j  and  1070; 
the  htst  strugc;le  for  independence  in  A.p.  107 1  in  which  Edwin 
and  Morear  finally  fell ;  the  conspiracy  of  the  Norman  earU  in 
A.i>.  1075  in  consequence  of  which  Waltheof  ju-rished,  nil 
tended  to  tlie  same  result.  After  each  effort  thi;  royal  hand 
was  laid  on  more  heavily  ;  more  and  more  lauil  changed  owners, 
and  with  the  change  of  owneiTj  the  title  changed.  The  com- 
plicatetl  and  unintelligible  irregularities  of  the  Anglo-SazoU 
tenures  weie  exchanged  fur  the  simple  and  uniform  fcuilal 
theory,  The  fifteen  hundred  tenantf-in-chief  of  Domesday  lake 
the  place  of  the  (ioautless  landowners  of  king  Edward's  time : 
and  the^ loose  unsystematic  arrangementi^  wliich  had  grown  up 
in  the  confusion  of  title,  tenure  and  jurisdiction,  were  replaced 
by  gysteiuatic  custom.  The  change  was  effected  without  any  I 
legislative  act,  simply  by  the  process  of  transfer  under  circum- 
stances in  wliich  t-impliei(y  and  uniformity  were  an  absolute 
iiecesaity.  It  M'aa  uot  the  change  from  alodial  to  feudal  so 
much  as  from  confusion  tu  order.  The  actual  amount  of  dis- 
jxjssesbiou  was  no  doubt  greatest  in  the  higher  ranks;  the 
smaller  owners,  to  a  largo  extent,  remained  in  n  mediatised 
position  on  their  estates ;  but  even  Domenduy  with  all  its 
fulness  and  accuracy  cannot  l>e  supiwiaied  to  enumerate  all  tho 
changes  of  the  twenty  eveutful  yuars  that  followed  the  buttle  of 
Hastings^.  It  is  enuu;rh  for  uur  purpose  to  uncertain  that  a 
universal  as»imilutiun  uf  title  followed  the  i;eueiul  chanijes  iif 
ownership.  The  king  of  IKimeMluy  in  the  Miprrme  bindlorti ;  j 
all  the   laud  of  tbe  nation,  the  old  folklantl,  ha*  become  tfaa  ' 
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Uag't;  uid  nil  ])nviite  luud  is  held  iiieiliutcly  ur  iiu  mediately  of  I 

him ;  xi\  holders  nrc  bound  to  their  lords  by  iioniuge  uiid  fealty,  I 

eilliiT  actually  deniuiided  or  uudi-i-stood  to  be  demaudaMe  in  I 

every  ruse  of  transfer  by  inlieritouco  or  otlierwise.  1 

96.  Tlie  result  of  this  process  is  partly  legal  and  partly  con-  rmuIu.  fl 
dtitutiunal  ur  p<ditienl.     The  legal  result  is  the  introduction  of  1 

an  einburittu  eysleni  of  customs,  tmure:),  rights,  duties,  profits  I 

and  juriKdictiou«.     The  couKtitutionul  result  i»  the  creation  of  ] 

several  intermediate  links  between  the  liody  of  the  nation  and  I 

the    king,   in    the   place    of   or  8i<le  by  side  with  the  duly  of  J 

allegiance.  ^^| 

On  the  fonner  of  these  [loiuts  we  have  very  iusufflcient  data  ;  Leg«^^ 
for  We  are  (juite  in  the  dark  as  to  the  development  of  feudal  law  i'imi>e<|uaJ 
in  Normandy  before  the  invasion,  and  may  be  reasonably  inclined  oiiitntiv  ufl 
to  refer  Mituc  at  least  of  the  jwculiarities  of  Entrlish  feudal  law  "   J 

to  the  leaven  of  the  system  which  it  bU]ierseded  '.     Nor  is  it  I 

fwgy  to  reduce  the  organisation  descrilied  in  Domesday  to  strict  I 

fonfonnity  with  feudal  law  as  it  ap[)ears  later,  espcially  with  I 

the  general    prevalence    of   military    tenure.     The    growth    of  I 

knighthood  is  a  subject  on  which  the  greatest  obscurity  prevails;  I 

and  the  most  probable  explanation  of  its  existence  in  Kngland,  I 

the  theory  that  it  is  a  trunsiatiou  into  Norman  forms  of  the  j 

thegiiugc  of  the  Anglo-Saxon  law,  can  only  be  stated  ns  probable. 
Bi'tween  the  picture  drawn  in  lUimesday  and  the  state  of  affairs  Dcroiop-j 
which  tlie  clinrter  of  Henry  I  was  designeil  to  remedy,  tbi-re  is  twwm  luM 
•  difference  which  tiie  short  interval  of  time  will  not  account  for,  | 

and  which  testifies  to  the  actiuu  of  some  skilful  organising  hand  J 

working  vi  ith  neither  Justice  nor  mercy,  hardening  and  sharpening  I 

all  lines  and  points  to  the  {x-rfecting  of  strong  government. 

It  is  unnecessary  to  reoapilulato  here  all  tlie  jwints  in  which  hmhu.    i 
-JUie   Aiiglo-aaxou    institutions   were   already   api>ruacliing   the  ui>  Uinnt, 
frudal  model ;  it  may  bo  ahsumed  tliat  the  actual  obligation  of  \ 

military  service  was  much  the  same  in  both  systems,  and  that  J 

cTfD  tile  umouut  of  land  which  was  bound  to  furnish  a  motuited  I 

warrior  w*»  the  siuiie.  however  the  conformity  may  have  been  I 

was  in  close  I 
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reseinblaiice  with  the  relief  of  the  Norraim  count  or  kiii);ht. 
Bui  liowevcr  close  the  reHCinhiunce,  gomethiug  waa  now  uddi'd 
that  made  the  two  identical.  The  change  of  tlie  lieriot  to  the 
relief  implieg  a  Buspeusiou  of  ownership,  and  carnes  with  it 
the  custom  of  livery  of  seisin.  The  beriot  was  the  pajTiiejit^  ©f 
a  debt  from  the  dead  man  to  his  lord  j  his  son  succeeded  tt>  I"" 

Jttuds  by  alodial  right.  The  relief  was  paid  by  the  heir  before 
he^  could  obtain  his  father's  lands ;_  between  the_dei>Uj  ifi  the 

_lather  and  livery  of  teisin  to  the  syu  the  right  of_tlje  overloivl 
hud  entered,  the  ownersliip  was  to  a  cerUiiu  exk'Dt  JjJiiunied» 
and  the  succession  of  the  heir  took  somewhat  uf  the  character  of 
a  new  grant.  The  right  uf  wardship  aUo  became  in  the  same 
way  a  re-entry  by  tlie  lord  on  the  profits  of  tlie  estate  of  the 
miuor,  instead  of  being  as  before  a  protection,  by  the  head  of 
the  kin,  of  the  indefeasible  rights  of  the  heir,  which  it  was  the 
duty  of  the  whole  community  to  maintain. 

It  ha«,  for  want  of  direct  and  distinct  hi^to^icul  stnte- 
meut,  beeu  held  that  the  military  tenure,  the  most  prominent 
feature  of  historical  feudalism,  was  itself  infro<luced  by  the 
same  gradual  process  which  we  have  assum>'d  iu  the  case  of  the 
feudal  usages  iu  general.  We  have  no  light  on  the  point  from 
any  original  grunt  made  by  the  Concpieror  to  a  lay  follower ; 
and  iu  the  absence  of  any  genrrul  enact meut  we  cannot  assign 
the  introduction  of  the  system  to  any  direct  measure  of  law. 
Nor  does  the  exaction  of  military  service  involve  the  immediate 
carving  out  of  the  laud  into  knights'  fees  '.  The  obligation  of 
national  defence  was  incumbent  us  of  old  on  all  luiid-owuers, 
and  the  customai-y  service  of  one  fully-aimed  man  lor  eoch  five 
hides  was  probably  at  the  rale  at  which  the  newly-endowed 
follower  of  the  king  would  Ite  expected  to  dischnrgu  bb  duty. 
The  wording  of  the  Domefrduy  survey  does  not  imply  that  iu 
this  respect  the  new  military  service  differed  from  the  old :  the 
laud  is  marked  out  not  into  knights'  fees  but  into  ludes,  and  the 
number  of  knights  t*i  be  furnished  by  u  particular  feudatory 
would  be  ascertained  by  inquiring  the  number  ot  hides  that  he 

'  See  Pollock  anil  MailUnd,  UiaC  Eiig.  Law,  i.  136-J38:  Bound, 
Foudftl  £iigUiiJ,  YV-  I'S-Jfii. 
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held,  witiiout  apportioning  the  particular  acres  that  were  to 
support  the  parliculnr  knight.  On  the  other  hand,  the  early 
date  nt  which  tl  e  due  servict*  ((lel>itum  servitiiim)  of  feudal 
lonants  appears  us  fixed,  goes  a  lonj,'  way  to  prove  that  it  was 
settled  in  each  ca8e  at  the  time  of  the  royal  ^raiit. 

It  must  not  however  he  uasumed  thiit  this  process  was  other 
than  gradual.  ( )ur  eai-liest  infornuition  is  derived  from  the  notices 
pfeocletiiaiitical  practice.  Lanfraiic,  we  are  told,  turned  the  drcngs, 
the  rent-paying  tenants  of  his  archiepiecopal  estates,  into  knights 
(or  tlie  defence  of  tlie  country  ' :  he  enfeoffed  a  certain  number 
of  knighlfl  who  jjerfonned  the  military  service  due  from  the 
archiepin30]>al  barony.  Tliifi  liad  li«en  done  before  the  Domesday 
survey',  and  almost  necessurily  implies  that  a  like  measure  had 
Iteen  taken  by  the  lay  vassals.  Lanfranc  likewise  maintained  ten 
knights  to  answer  for  the  military  service  due  from  the  convent  of 
Christ  Church,  which  made  over  to  him,  in  coiii-ideration  of  the 
relief,  land  worth  two  hundred  pounds  annually.  The  value  of 
the  knight's  fee  must  already  have  l)een  fixed  at  twenty  pounds 
a  year.  In  the  reign  of  William  Itufus  the  abbot  of  Itamsey 
obtained  a  charter  whicli  exeuipted  his  raonabtery  from  the 
service  of  ten  knights  due  from  it  on  festivals,  substituting 
the  obligation  to  furnish  three  knights  to  perform  service  on  the 
iioith  of  the  Thames ' :  a  ])roof  that  the  lands  of  that  house  had 

*  Ell'iii'ii  Tenure*  of  Kent,  pp.  68,  6g.  '  ,Seil  ct  Iik«c  iitU:<tantur  script* 
vetofiti'Minia,  qu&e  lingua  .\iigliiruiD  laud-ltokt»/^t\  i-tft,  ttrrutuni  libroii 
voeat.  Quia  vrronon  rraut  adhuc  teiu|i<^>iv  le^-i^  Willeliiiimiliti-jin  Aiiglin. 
Mil  Ihrriigfa. praecepit  rex  ut  de  cii  luilitva  ftcrctil  ml  l<rrHiu  rlcfeDdendum. 
Fecit  aiitem  Lanfranciu  ihrcngos  liuos  iiiilitei :  mnnitclii  vero  iil  lion  fccc- 
nint  Mn\  de  portiouc  Hua  duct^ntAD  liTtmtaA  terme  dederunt  arcbiepi:<cop<), 
ut  IKT  mill'.--  «M/.-  U'TTUA  coviiii  defendertft  et  ftinnin  nc:;<ititt  edriini  apud 
curiam  !<'  i-^  ex^i^nt^is  expe<iiret,  unde  adliuc  iu  lota  teira  iiiiiha- 
cliuruui  (ill  '  "t.  Bed  ill  terra  arc)iiepi'«opi ; '  Kpp.  t'antnar.  p.  jjj. 
Aa  lat«  a«  woi  llie  aiidiliiolmp  ubtaincd  a  charter  for  the  utm..-  piir[ioM  ; 
Houard,  Anr.  Loix,  ii.  Jfi.  M.  Paris,  ii.  6,  places  the  fixing  of  ttie  service 
of  biib'ipn  and  uiunaateries  in  1070.  .See  Hound,  Feudal  £ii|;land,  p.  J99  ; 
and  on  the  »ho|p  mbjcot,  pp.  JJS-l6l. 

•  I'  '        i.  fol.  3. 

'   I  ;  Hilary,  fid.  54  b:  in  llie  jgth  report  of  the  Deputy  Ki'upcr 

of  tii'  .  -ipp.  p.  45-     Tile  iiltUtt  in  1 167  repliea  to  tiie  royal  in<piiry 

a*  to  lh«  DunilxT  nf  knight*  enfe<>lfe<l  in  the  iiionuntio  Uoili  :  '  liMniina* 
iaclunt  liii.  uiililmi  iu  cviiiuiuni  nd  M!rvitii>m  iluiiiiiii  rv,{i«,  ila  iiinxl  li>ta 
van  alibatiae  comniunioat*  eat  cuiu  ei>  per  hidai  ad  pmedictum  <i.rirllluni 
ladrtiduBi ; '  Liber  Niger  Scaccarii,  ed.  Uearne,  I.  i^'.     Tliv  land*  nttn 
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not  yet  been  divided  into  kiiiglits'  Tees.  In  the  next  reigu  we 
lUHy  infer  from  tlie  fuvour  gniiited  \<y  the  king  to  tlie  ktiigbts 
who  defend  their  lands  "  per  loricas,"  thiit  is,  l)j'  the  hduherk, 
thftt  their  demcRnc  lauds  shall  )>e  exempt  from  pecuniiiry  t»x- 
atinii,  thnf  the  pnicess  of  definite  mililury  infeudntion  hud 
largely  iidvancrd.  But.  it  was  not  even  yet  forced  on  tho 
clerical  or  monastic  eatates.  When  in  1 167  the  abbot  of  Milton 
in  Dorset  was  questioned  as  to  the  nuiiilicr  of  kiiight«'  fees  for 
which  he  had  to  account,  he  replied  that  all  the  Herviees  due 
tram  his  monastery  were  discharged  out  of  tlie  demesne;  hut  he 
added  that  in  the  i-eigu  of  Henry  I,  during  a  vacancy  in  the 
ubhucy,  bishop  Hoger  of  Salisbury  hud  eiifcoU'ed  two  knights  out 
of  the  abbey  lands ' ;  he  had  however  subsequently  reversed  tb« 
act  and  had  restored  the  lands  whoso  tenure  had  been  thus 
uitcred  to  (heir  original  condition  of  rent-paying  estate  or  socage. 
Old  nmi  now  The  very  t«rm  •  the  new  feoffment,'  which  was  applied  to  the 
kiiightH'  fees  cn-ated  between  the  death  of  Henry  I  and  the  ye«r 
in  which  tiie  account  preserved  in  the  HIack  Book  of  the  Kx- 
chequer  was  taken,  proves  that  the  process  was  going  on  for 
nearly    a    hundred    years',    and  that   the  form   in    which   the 


I 
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not  yet  cut  into  Itnighta'  fees.  .Similarly  the  liisbop  of  Ourbiun'a  service 
fur  luH  rleme^iie  lautl  vnm  tliut  uf  ten  kui^titit,  liiit  it  waa  not  cut  rip  into 
fees ;  Ibitl.  30<j. 

'  Liber  Nigrr  So«cc«rii,  i,  75  :  '  ('ontigit  tnincn  nliquando,  «<ic1mi«  D<wtnt 
vackiite,  Royeriim  u|>iiiee[nim  Snn'sbcrifte  ilium  ex  iiiandatn  regis  Henrioi  »vi 
Vteatri  in  cUKtiKlJAm  iinuiH  t|uin()ue  itiitu?(-|iiK..^e.  Ttmc  |init^'licluii  episcopas 
fie  qiitHlam  tenoniento  quod  teniiit  K.  de  Momufteiiiii  fetHlo  cetuiuUi,  iici- 
licet  do  diialniB  liidin,  nmiin  fefiivil  militem.  Voiluiodo  two  Ixiniie  ineino- 
rior  R.  pr»edeoe«sore  inco  con^^titnto  »bbate,  per  jastitiom  rei^i*  Hcnrici  et 
c<>n«lii<  pnkffkti  episvopi  It.  feuilit  iiraerliol*  >d  iiiitii|uiini  Htittiiin  revooata 
■ant :  et  i|Uoa  epiMH'pun  eonntitiiil  uiilitea  C'tu#  mint  cen.tiiniil.' 

*  An  olfjeetiou  to  tliia  Kr^iiiiietit  utHy  Im!  found  in  Jfcvliiiitif- "^ '*  .dleil 

OliMter  of  tlic  t'oni|UiTor  i  l.l.  Will.  iii.  }  H),  in  wbicli  tlif  i  "kv 

Irine  of  military  tenure  in  enpre^sed  tlvns  :  •  Omne«  ooniitis     .  3  et 

militex  et  itervieuus,  et  nuiversi  lilwri  boniine«  totiim  regni  iiu.'.tn  prac- 
dicti,  b»l>eiuit  et  tonoant  so  lenijier  belie  in  urinia  et  in  vquia  nt  deovlot 
oportet ;  et  tint  semper  prumpli  et  bene  parsli  ltd  ncrA-ititini  suiiui  iiilegruni 
iiobia  explendum  et  pi'r»|jeiidiiiii  cum  opiiii  ftierit.  tiMciindiini  (fti<Ml  nnhiM 
dcl>ent  de  feodis  et  teiietn.  i    *         •      •      ■  ■..■  ?mu» 

[ler  commune  eoiuiliiiifi  '  rl 

iiouccsiiiiiiui    in    fe<*l--  ■..-,.    omrc 

fabrieatittit,  und   ^'i  '.t-m   m  liirli    ato 

n»l  found  in  the  enrl  prrf  pp.  xjiv, 

SKXrii     If  tlii*  clikUM  bo  gmuints  or  any  part  o(  it,  i%  niusl  in  umier- 
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..knighls'  lees  appear  when  called  on  by  Henry  U  for  scutage 
as  most  probably  the  result  of  a  series  of  compositions  by 
whicli  tlic  great  vassals  relieved  their  lands  from  a  general 
Inirdi  n  liy  carving  out  particular  estates  the  holder;,  of  which 
performed  the  serviws  due  from  the  whole ;  it  was  a  matter  of 
convenience  and  not  of  tyninnical  i»resRiire.  The  i-tatemeiit  of 
Ordericus  Vitalis  that  the  Conquemr  '  distributed  lauds  to  his 
knights  iu  such  fashion  that  the  kuigdom  of  England  should 
have  for  ever  60,000  knights,  and  furnish  them  at  the  king's 
command  according  to  the  occasion,'  must  Iw  regarded  as  one  of 
tlie  many  numerical  exaggerations  of  the  early  historians.  The 
officers  of  the  Exchequer  in  the  twelfth  centui'y  were  qtiite  un- 
able to  fix  the  number  of  existing  knights'  fees'. 

It  cannot  even  b«  granted  that  a  definite  area  of  land  was 
necessary  to  constitute  a  knight's  fee;  for,  although  at  a  later 
perioti  and  in  local  cumputatious  wo  may  find  four  or  five  hides 
adopted  as  a  basis  of  calculation,  where  the  extent  of  the  parti- 
cular knight's  fee  is  given  exactly,  it  afftirds  no  ground  for  such 
a  conclusion.  In  the  Liber  Niger  we  find  knights'  fees  of  two 
hides  and  a  half,  of  two  hides',  of  fmir'.  tive',  and  six  hides*. 
Geoffrey  Ridel  states  that  his  father  held  184  carucates  and  a 
virgate,  for  which  the  service  of  fifteen  knights  was  due,  but 
lit  no  knights'  fees  had  been  carved  out  of  it,  the  obligation 
lying  e<jually  on  every  carucate '.     Tlie  archbLsliop  of  York  had 


xt  to  refer  unly  to  the  ciui«i  in  which  the  knights'  feei  had  been  «•• 
nUy  appurtiuned. 
'  Ord.  Vit.  iv.  7.     See  below,  c.  xi.  {  133. 
'  Lib.  Nig.  i.  64,  -J. 

•  Ibid.  i.  75.  '  Ibid.  i.  79. 

'  Ibid.  i.  79,  104,  iSj. 

'  Ibid.   i.   79 ;    wlierc   unc   )iiile   is   reckoned   wt  the   Hixtb   pari   «r  a 
knight's  fee ;  iiml  a\M  &«  a  fifth  giart  :   the  ditr«reuce  Iwing  of  coumc  Ac- 
counted for  by  the  iiuality  uf  the  Innd,  or  by  the  t«naur  of  the  cnfcotrnipnt. 
Ititise  viu'iationii   continue   to  sutniit  throughout  the   middle  nges.      In 
I^itciishire    A    knight'ff    fee  contained    twenty-four  CArucatefl  ;    'Teiita    de 
vilt,  p.  40S.     The   Percy  Feraliiry'n  boi«k   (Kirkby'n  Quest,  ed.  .Ski^ife, 
442  «■).    givea  a  c&lculfttinn  of  the  iicreiige  of  tlic  knight's  fee  Vftry- 
boni  four  rnrurtito"  t"  twcnty-ei),'lit.      The  rcci>gninetl  ettcnt  of  the 
^40  aicrvn  at  Hve  »cort?  to  the  hundreil,  or  540  at  t>i\  mrorc  ;   ttie 
nediAte  eah'uiatiiMiti  ftir  the  cnrucate  and  oxgung  varying  occoniing  to 
I  nuuitMT  uf  rairucalMs  in  the  fee.     Thia  io  of  the  reign  of  Edwanl  I. 
Lib.  NijL,'.  i.   ]io:    *  Nullua  inilitum  do  vet«ri  illo  fefouiento  feofatua 
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fur  inorp  kiiiulits  than  his  tenure  retjuircd  '.  It  is  impossible  to 
nvuiil  thf  conclii>ii)ii  that  the  extent  of  a  kniglit's  fee  was  deter- 
niiiied  by  rent  or  valuation  ratlier  than  acreage,  and  that  the 
coniinon  quantity  was  i"enlly  expressed  in  tlit*  twenty  lihrates', 
and  twenty  pounds'  worth  of  wnnuiil  vulue  which  until  the  reign 
of  Edward  I  was  the  cjimlificatioii  for  knighthood ".  It  is  most 
pi-ohnWe  that  no  ref(ular  iiccount  nf  the  knight «'  fees  was  ever 
taken  until  they  herame  liaMc  to  tnxatiun,  either  in  the  form  of 
afixilium  miliUim  under  Henry  I,  or  in  that  of  scutage  under 
his  grandson.  Tlie  fact.s,  however,  which  arc  liere  adduced,  pre- 
clude the  possibility  of  referring  this  [wrtion  nf  the  feudal  in- 
novations to  the  direct  legislation  of  the  Conqueror.  It  may  be 
regarded  us  a  seoondary  question  whether  the  knijihthiwd  here 
referred  to  was  (•oini>leted  by  the  invesliturc  with  kniglilly  arms 
and  the  honourable  accolade.  The  ceremonial  of  knighthood 
was  practised  by  the  Normans,  whereius  the  evidence  tliat  the 
Enghsh  had  retained  the  primitive  practice  of  investing  the 
youthful  warrior  is  iuBufficieut :  yet  it  would  be  rash  to  infer 
that  so  early  as  this,  if  indeed  it  ever  was  the  case,  every 
pos8eR.*or  of  ft  knight's  fee  received  formal  initiation  before  he 
assumed  his  spurs.  But  every  Huch  analogy  would  make  the 
process  of  transition  easier  and  prevent  the  necessity  of  any  h 
general  legislative  aiH  of  change.  f 

It  has  been  maintained  that  a  fi>rmal  and  definitive  act, 
forming  the  initial  point  of  the  feudalisation  of  Kngland,  is  to 
1)«  found  in  a  clause  of  the  laws,  as  they  are  called,  of  the 
Conqueror ;  which  directs  lliat  every  free  man  thall  affirm  by 


I 


fuit  tixiiiinntim  )>er  reoilum  militia;  »eA  una<|iiaeqiie  cnmicata  toirae  ad 
faciendum  niilitcx  iv.  par  etil  alii  nd  omnia  servilia  facienda  et  in  exerciti- 
bun  et  in  cuatodiii  et  ubi<|up.' 

'  Lib.  Nig.  i.  30,1:  'Sciatis,  domine,  quod  super  dominitim  ai^lue|ii>oop»tui 
ElmraceDHii  nulliirii  feodiinLent  niilitiK,  qiinniam  tut  hahemtia  fefatoa  militea 
per  quoa  »c<|uiet«viinnB  uiune  servitiiiin  quod  vottiH  debenini*,  aicut  el 
praeceanoreii  nwttri  feceiunt,  et  plurea  etiam  haliemuii  ijuani  vobia  detiearaua. 
Antecesforea  eniiu  noetri,  non  pro  necessitate  lervitii  qnwt  det>ereiit,  aed 
quia  cognatid  et  aervieutibua  auii  pnividere  volebant,  pliires  quain  dobelwnt 
regi  fendavcrunt.'  ^| 

'  See  above,  p.  185.     In  the  return  nf  Nigel  de  Lovetot  iu  the  Liber'^| 
Niger,  i.  ifS,  the  fractixiiK  of  the  knight'a  fee  are  calculated  in  aolidatea, 
or  Khilling.'i'  worllui.     .See  atio  pp.  ^93,  194. 

*  Select  Charter,  nn  •  •  -      rf.  Gneiat,  Verwalt.  i.  II.  117. 


d 


IX.] 


Oalh  of  Alteffianee. 


389 


ftveiuuit  niul  oath  that  '  he  will  l>e  faithful  to  King  William 

within  Ejigland  and  without,  will  join  him  in  preserving  his 

^^dwids  and  honour  with  all  fidelity,  and  defend  him  against  his 

^^Knemies '.'     But  tliis  injuuction  is  little  more  than  the  demand 

^Hf  the  oath  of  allegiance  which  had  been  taken  tu  the  Anglo- 

^^?axon  kings,  and  which  is  here  required,  not  of  evei-y  feudal 

L      de])eudent  of  the  king,  l)ut  of  every  freeman  or  freeholder  what- 

^Beever.     In  that  famous  Council  of  Salisbury  of  A.D.    1086, 

^^rhirh  was  summoned  iininedtiitely  after    the   making  of   the. 

Domesday  survey,  we  leutn  from  the  Chronicle  that  tliere  came 

to  the  king  '  all  his  witau,  nnd  all  llio  landowners  of  substance  in 

England  whose  vassals  soever  they  were,  and  they  all  submitted 

to  him,  and  liecame  his  men  and  swore  oatiis  of  allegiance  that 

they  would  1m)  faithful  to  him  agaiust  all  others."     In  this  act 

^^as  been  seen  the  formal  accej>tancG  and  date  of  tlie  introduction 

^^M  feudalism,  but  it  biw  a  very  ilifferent  meaning.     The  oath 

described  is  the  oath  of  allegiance,  combined  with  the  act  of 

homage,  and  obtained  from  all  landowners  whoever  their  feudal 

.      lord  might  be '.     It  is  a  measure  of  precaution  taken  against 

^^B  '  LI.  Will.  I,  Ui.  $  1  ;  below,  note  2.     See  Hoveden,  ii.  pref.  pp.  xxr, 

B^tj^dwre  I  have  atteniptei)  to  prove  the  spurioiunem  of  the  document 

P   JJBBSthe  charter  of  Willinni  I  in  tlje  An<;ient  LawH,  cd.  Thorpe,  p.  iti. 

f      flkeway  in  which  the  reguUtion  of  the  C'on(|iienjr  here  referred  to  haa 

been  mitundentood  and  mianaed  ia  curiouK.     Laiubarde  in  the  Arohaio- 

nomia,  p.  170,  printed  the  false  charter,  in  which  thin  genuine  article  ia 

incorporated,  aa  an  appendix  to  the  French  verKion  uf  the  Conqueror'i 

lawa  ;  nnnibering  the  clauws  51  to  67  ;    from  Lanibarde  the  whole  thing 

wa«   transferred  by   Wilkini    into   his  collection   of  Anglo-^Saxon    laws. 

Blackiitone,  C'nuiiiientarieii,  ii.  49,  suggested  that  '  pfrhnpn  the  very  law 

[which  introduced  feudiil  tenures]  thus  made  at  the  Council  of  Salisbury, 

IS  that  which  is  still  citaut  and  couchtil  in  thc«c  remarknble  words,'  i.  e. 

the  injunction  in  question;  and  referreil  to  VVilkirm,  p.  iiS.     Ellis,  in  the 

introduction  to  Uomeaday,  i.  16,  quotes  Blackatont.',  but  ailds  a  reference 

to  Wilkins  without  verifying  Blackstone'a  citation  from  hi»  Collection  of 

Laws,  substituting  for  that  work   the    Coiieilia  in  which   the  law  does 

not  occur.   Many  modem  writers  have  followetl  him  in  referrini;  the  enact- 

I       ment  of  the  article  to  the  Council  of  Salisliiiry. 

'  It  is  as  well  to  j'ive  here  the  text  of  both  passages.  That  in  the  lawa 
runs  thus:  '  .Statuimus  etiam  ut  omni«  liber  homo  foedero  et  saonuuento 
afiirmet  quod  infra  el  extra  Angliuni  W'illelmu  r<-gi  firleles  esse  volant, 
terras  et  bonorem  ilHus  omni  tidelitate  cum  eo  serviire  et  ante  enzn 
contra  iuimicos  defeudere ; '  Select  Charters,  p,  80.  The  homage  done  at 
Salisbury  is  described  by  Florence  thus ;  '  Nee  mnlto  post  mand»vit  ut 
archiepiscopi .  ahbates,  romites  et  barones,  et  vioecomites  cum  snit  mili- 
tibus  die  Kalendaruni  Aiigustarum  sibi  ucourrerent  Sareaberiae ;  quo  cum 
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'♦be  (lisinteprRtinff  power  of  feudalism,  providing  n  direct 
between   (be  sovereign   and  all  freeholders  wbich   no   inferin^ 
relation    existing    l>etween    them   and  tiio   mesne    lords    woubij 
justify  tliem  in  breaUing.      But.  this  may  be  dii^cuBscd  further 
on.     The  real  importance  of  the  paEsuge  as  liearing  on  the  dat* 
of  the  inti"oducticm  oi'  feudal  tenure  is  merely  that  it  shows  thi 
system  to  have  already  liecome  consolidated;  all  the  landowner 
of  tiic  kingdom  had  already  become,  somehow  or  other,  vasaala 
either  of  the  king  or  of  some  tenant  under  him.     Tliu  lesauii 
may  l>e  learned  from  the  fact  of  the  Domesday  .survey. 

97.  The  introduction  of  such  a  system  woulil  necessarily  have 
effect«  far  wider  than  the  mere  modification  of  the  law  of  tenure  ( 
it  might  Ik-  regarded  as  a  means  of  consolidating  and  concen- 
trating the  whole  machinery  of  government ;  legislation,  tax-^_ 
ation,  judicature,  and  military  defence  were  all  capable  of  beiii||^| 
organised  on  the  feudal  principle,  and  might  have  been  so  had 
the  moral  and  jjolitical  results  been  in  harmony  with  the  legal 
But  we  have  seen  that  its  tendency  when  applied  to  govern*! 
mentjil  machinery  is  disruptive.  The  great  feature  of  the  Con-" 
queror's  jwlicy  is  his  defeat  of  that  tendency.  Guardijig  against 
it  he  obtained  recognition  as  the  king  of  the  tuition  and,  so 
as  he  could  understand  tliem  and  the  attitude  of  the  nation 
allowed,  he  maintained  the  u>nges  of  the  nation.  He  kept  up 
the  popular  institutions  of  the  hundred  court  and  the  shire 
court '.  He  confirmed  the  laws  which  had  l)een  in  use  in  King 
Edward's  days  with  the  additions  which  he  himself  made  for  the 
lienefit,  as  he  especially  tells  u*,  of  the  English '.     "We  are  told. 


n-~ 
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vtmissont,  milite*  onrnni  nlii  fitlcilit«tero  contr*  omne*  humiue*  jurare  cne^l,' 
The  Chronicle  is  a  little  more  full:  'Thn^r  him  uoiiion  In  hin  witan  »nd 
toalle  tlta  laatUittende  raen  tlie  ahtes  wienin  nfer  eall  Eii^lcUn^l.  werun 
tliitia  maunea  mou  tlie  Ui  wierou.  ami  radle  hi  liiigou  to  him  and  »JT»n  Iti^ 
inenn  and  him  hold  nthtts  ewomu  tliH't  hi  wohloii  ongcuii  oallc  otiirv  laefl 
him  holdo  lieon.'  flneist,  Verwalt.  i.  1 16,  ri);htl^  (Kiiiil*  out  thin  <i«tti 
(fivini;  to  tliv  Kiiglikh  jioUty  a  illroctiou  very  ilitrrreiit  fmm  thai  of  tlia 
continental  statufl. 

'  i^tatutes  of  William,  {  8  :  *  R«quiratiir  himdredus  ct  oomitatni  •iciii 
Miteoruorea  nostri  •tatnerunt.' 

"  Iliid.  S  7  :  '  Hoc  ijuixjue  jiraedpio  el  volo  iii  onn  "I  teucanti 

legi^in  Rduanli  rts^*  iu  tcrriti  et  in  oinnibni  rebuti,  '  <|uae  uoxi-j 

rtitui  «l  utilitaU-ui  puimli  Amflonini."    Thi»  in  rc-ecU't'i  <>y  Hoiiry  1 
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on  whttt  sreros  to  be  the  highest  legal  authority  of  the  next 
century,  tliat  lie  ibBueil  in  liis  fourtii  year  a  commission  of  in- 
qniry  info  tlip  national  customs,  iind  olititinecl  fnmi  sworn  repre- 
fetitatives  of  eacli  county  a  tlcclwation  of  the  laws  under  whicli 
they  wi^bcd  to  livn'.  The  cotnjnlntion  thnt  bears  his  name  is 
very  littli-  moi\!  timn  n  reissue  of  the  code  of  C'linute.  And  this 
lipjcecding  helprd  (greatly  to  reconcile  the  English  people  to  his 
rule.  Altliough  the  oppressions  of  hiis  later  years  were  fur 
lipavier  than  the  nie/isures  tAken  to  secure  the  immediate  success 
of  the  CouqueKt.Hll  (he  troubles  of  the  kingdom  after  A. I).  1075, 
in  his  sons'  reigns  as  well  as  in  his  own,  proceeded  from  the 
insulxn-flination  of  the  Noriu«»is,  not  from  the  attempts  of  tlw 
Knglish  to  dethrone  the  kiu^;.  Very  early  they  learned  that,  if 
their  interest  was  not  the  king's,  at  least  their  enemies  were  his 
enemies  ;  hence  they  are  invariably  found  on  the  royal  side 
against  the  feudatories. 

This  accounts  for  tlie  maiiit«nauce  of  the  national  force  of 
defence,  over  and  above  the  feudal  army.  The  fynl  of  the 
English,  the  general  armament  of  the  men  of  the  counties  and 
hundreds,  was  not  alxjlished  at  the  Conquest,  but  subsisted  even 
through  the  reigns  of  William  Rtifua  and  Henry  I,  to  l)e  re- 
formed and  recohhtituted  under  Henry  II  ;  ami  in  euch  nign  it 
gave  prcMf  of  its  strength  and  faithfulness.  .The  wilenagemot 
itself  retained  the  ancient  fonn  ;  the  bishops  and  abbots  fonned 
u  chief  part  of  it,  instead  of  l>eing,  as  in  Normandy,  so  imtig- 
nificant  an  element  that  their  very  participation  iu  deliberation 
bu  been  doubt«d.     The  king  sat  crowned  three  time.'*  iu  the 

III*  CUmrUr,  |  I.l  ;  '  I^'aiii  Kilwimti  rojj'is  voliis  reiUiu  cuiii  illin  croeiid*. 
tiimiltUB  i|uil>aa  pnUT  iiieuM  v»zu  tiinfii(1;tvit  coimilio  biin~>nuin  sunruiii,* 

*  *  \VilIi?ltnnf»  rex  qimrl/^  lifino  regni  stji,  coiiKilio  tiaronum  stionini  fe^nt 
•umnionrri  prr  luiivrrnos  otmsuUtiis  Angline  Anglos  nobile*  et  mpirntcii 
»t  BUft  le^e  ernitiu^  lit  roruin  ot  jura  rt  c<>n»uetuiline:4  ab  '\\t»it  nudip-tw 
KWtl  igilur  de  tink;<i1ia  ivtius  giittriike  <>uiuit«tibiu  viri  dnndeciiu  jure- 
Jiirmndo  c*Tfti(iitftAV<;riint  prituf)  tit,  i|Ui>nil  ]His»eiit.  rei'to  trnnitte  neiiuti 
•jj  d^xtrxm  iHv|iie  ud  iiiiii.4t.raiii  pArteiii  dei'ertentefl  legimi  miariiui  ctin- 
•  iivtudini'iii    <>t  K.-iiicita   |Kilt>Ou-iTiriit,    nil    [(nteterinittvntca,   nil   addeiite^, 

-■' -;     .  I     - "■     "ii.ii.jiS.     'nieauth'iri'-     ^  ;.-li 

it  of  the  justii'iar  \i.)  I. 

,        ,  1      r.ling  t"  the  tmditiun  1  m 

t)i«  uniii  rlonuiiieiit  the  Uwa  ulliiiMtely  gmiUid  by  William  were  iboce  of 
iKdifiu:;  Ibid  p.  135. 
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year  in  tJie  old  royal  towns  of  Westminster,  Wincliester,  «n<! 
Olottcester',  Iieitrin^i;  tlie  complaints  of  his  people,  and  cxecutirif? 
such  juMioe  us  Ills  knowWge  of  their  law  unU  hmguB^e  and 
Xnts  own  imjierious  will  allowed.  In  all  this  there  is  no  violent 
iiuiovatiim,  only  such  grndual  essentinl  chttn(,'08  as  twenty  event- 
ful years  of  new  actors  and  new  principles  must  hriiig,  however 
insensibly  the  people,  themselves  passing  away  and  being  re- 
placed by  their  children,  may  be  educated  to  endurance. 

98.  It  would  be  wrong  to  impute  to  the  Conqueror  any  in- 
tention of  deceiving  the  natiuu  by  maintaining  its  official  forms 
whilst  introducing  new  prinoiplfs  and  a  new  race  of  adminis- 
trators. Wliat  he  »aw  required  change  he  changed  with  a  high 
hand.  Bnl  not  the  less  surely  did  the  change  of  administrators 
involve  a  (diauge  of  custom,  both  in  the  church  and  in  the  atate^ 
The  bisliops,  euldurmeu,  and  sheriffs  of  EngliHh  birth  were  re- 
placed by  Normans  :  not  unreasonably  perhaps,  considering  the 
uecessity  of  preserving  the  balance  of  the  state.  With  the 
change  of  officials  came  a  sort  of  amalgamation  or  duplication  of 
titles  ;  the  caldorman  or  earl  became  tin'  comes  or  count  ;  the 
sheriif  became  the  vicecomes';  the  office  in  each  ease  receiving 


I 


'  Chron.  Sax.  a.d.  1087  ;  W.  Malmesb.  G.  R.  iii.  \  J79. 

'  Thw  correH(x>udence  of  the  oifioes  of  count  and  enri  i«  oljvious,  anil  n£«<l 
not  l>e  difloubftocl  further,  •inee  cumtt  hiul  eveu  l)cf<'<rv  the  L'onqucflt  t)eea 
itdnpted H8  the  L»tin  word  for  enri  or  ealdormui ;  see  above,  pp.  i  i.'i,  1 77, 1  *R. 
The  identifioaliou  of  the  vicecoTiitw  with  the  sheritf  resquires  n  little  mur« 
illuntration,  for  many  wriU-rs  have  tried  to  explain  the  term  ai  if  it  were 
of  native  growth,  and  have  t)«eu  »ccordiU);ly  puzzled  by  tlie  fact  that  the 
\Hcecouie»  ia  tile  vioejjerent,  not  of  the  carl,  but  of  the  kiug.  See  Ma<lox, 
Uialo(fus  de  Scaccariu,  pp.  31,  3 J.  Hence  nlsti,  when  it  WM  iiscertainetl 
that  the  vieeconics  wan  importeil  full-grown  from  Nonnandy,  it  wa»  thought 
probable  that  the  cumin  whom  he  repre.-iente<l  there  wa»  the  comet  Nor- 
mnniiorma,  the  Duke  of  Nornjndy.  Hut  the  term  U  really  one  of  Frank 
origin.  The  vicecomes  is  the  miasus  comitia  of  the  Knrolinga,  »»  dis- 
liiiiruiiihed  from  the  vicariua  or  centeiiaiiu>,  who  atuiids  to  him  in  k 
tmlHirdinate  relation.  Tlie  vicecomeH  in  the  judicial  repreneutative  of  the 
Karoliogian  couut  \  and  aomewhat  later,  but  xtill  a<  early  aa  the  ninth 
century,  he  ap]>ear>  aa  adiiiinintratur  i>f  the  county  ininirdiately  under  the 
king.  The  name  appears  firrt  in  Southeru  Kraiioe  umler  Lewis  the  I'Iouk, 
but  never  wa»  domeationtcd  in  (iermany;  SoImu,  Fr.  K.Cl.  NVrf^j  pp.  50S- 
t^i^.  It  hud  been  maintained  in  Normauily  by  the  NonuaUM  without  aoy 
quuntiun  of  verbal  (iiirrectne««,  and  waa  in  the  nano'  looMe  way  trunvCerrcd 
to  Euifland,  The  dutixi  of  tlin  Nornuin  rincounta  very  niach  of  coon* 
retcanlilej  ihuae  of  the  ihrritT*  lioth  li<caUy  and  judicially,  but  wg  launi 
Uttle  of  Ihvir  a<:tion  before  the  C'on<|neat. 
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liie  nami*  of  ihftt  which  corresponded  most  closely  with  it  in 
Nonoandy  itself.  With  the  anudgamatiuu  of  tttlesi  cBiue  nti  ini- 
poi-taliuu  of  new  ]iriiici|ilei>  aiid  possibly  uew  functions  ;  fur  the 
Norman  count  nuil  visi-ouut  had  not  exactly  the  same  customs 

the  earlB  and  BheriiTv.  And  this  ran  up  into  the  highe&t 
grades  of  orijunisatioii ;  the  king's  court  of  counBellori*  was 
ci>ni{x>ged  of  his  feudal  tenants;  the  ownership  and  teimre  of 
laud  now  beouiie  the  i^ualificatioii  for  the  witenagemot  instead 
of  wifdora ;  tlie  earldoms  became  fiefs  instead  of  magistracies, 
and  even  the  bisbopB  luid  to  accept  the  titatua  of  baronfi.  There 
was  a  very  certain  danger  that  the  mere  change  of  persons  might 
bring  in  the  whole  milchinerj"  of  hereditary  magistracies,  and 
that  king  and  people  might  be  edged  out  of  the  administration  of 
jnatice,  taxation,  and  other  functions  of  supreme  or  local  iiide- 
pendciice.  Against  this  it  was  most  important  to  guard  ;  as  the 
Conqueror  learned  from  the  events  of  the  first  year  of  his  reign, 
when  tlie  aevere  rule  of  Odo  and  William  Fitz-Osbern  had  pro- 
voked Herefordshire  and  Kent  into  hopelefcs  resistance. 

It  was  no  part  of  William's  policy  to  break  up  the  unity  of 
rthe  royal  authority  by  the  creation  of  great  hereditaiy  terri- 
torial jurisdictions :  but  the  absolute  necessity  of  measures  by 
which  thf  disruptive  tendency  should  be  defeated  forced  itself 
npon  him  prolmbly  by  degrees ;  and  every  opportunity  tlrnt 
Was  faruished  by  the  forfeitures  of  the  first  ten  years  of  the 
reign  was  turned  to  progressive  advantage.  His  fii-st  earls 
were  merely  successors  of  the  earls  of  Edward  the  Confessor; 
Willijim  Fitz-Osberu  held  Herefordshire  as  it  had  Iteen  held  by 
earl  lioljth,  the  Confessor's  nephew;  Ralph  Ouader,  Roger  Mont- 
gomery, and  Hugh  of  Avranches  filled  the  jdaces  of  Kdwin  and 
Morcar  and  the  brothers  of  Harold.  But  the  conspiracy  of  the 
earla  in  a.d.  1075  o|)ened  William's  eyes  to  the  danger  of  this 
proceeding,  and  frouj  tliat  time  onward  he  governed  the  pro- 
vinoee  through  sherilTs  immediately  de{.iendent  on  himself, 
avoiding  the  foreign  plan  of  a]ipointiug  hereditary*  counts,  as 
well  am  the  Kngiish  custom  of  ruling  by  viceregal  ealdurnien. 
He  imut  however  very  sparing  in  giving  earldoms  at  all,  and 
\  Inclined  Ut  coufuie  the  titlu  to  thuae  who  were  already  count* 
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juri>ilii> 
ctoiu,  11 
ttiliw  c«>  i 


WilUam 
girt*  very 
rew  Diirl- 


XxMsnoa 
Iff  liftlatiur 
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in  Normandy  or  in  France.  To  this  plan  there  were  some 
marked  exceptions,  wliich  may  be  accounted  for  either  on  the 
ground  that  the  amingemeiits  had  been  completed  before  the 
need  of  watchfuhiess  was  impressed  on  the  king  by  the  treacherj- 
of  the  Normans,  or  on  that  of  the  exigencies  of  national  defence. 
In  these  cases  he  created,  or  suffered  the  continua:ice  of,  great 
jurisdictions  of  the  kind  that  is  denominated  ^ii/uti'tM ;  earldoms 
in  which  the  earls  were  endowed  with  the  superiority  of  whole 
counties,  so  that  all  the  landowners  held  feudally  of  them ;  in 
which  tliey  received  the  whole  profits  of  the  courts  and  exercised 
all  the  regiilia  or  royal  rights,  nominated  the  sheriffs,  held  their 
own  councils  and  acte<l  as  independent  princes  except  in  the 
owing  of  homage  and  fealtj  to  ihe  king,  Two  of  these  great 
franchises,  the  earldom  of  Chester  and  the  bishopric  of  Durham, 
retained  much  of  their  character  to  our  own  days'.  A  third, 
the  jwlatiuate  of  bishop  O<lo  in  Kent,  if  it  were  really  a  jun.s- 
dictiou  of  the  some  sort,  came  to  an  end  when  Odo  forieiteii 
the  confidence  of  his  brother  and  nephew '.  A  fourth,  the 
oarldom  of  Shropshire,  which  is  not  commonly  counted  amongst 
the  palatine  jurisdictions,  but  which  possessed  under  the  Mont^ 
gomery  earls  all  the  characteristics  of  s.uch  a  dignity,  was 
confiscated  by  Hem-j-  I  after  the  treason  of  Robert  of  Belesme  '. 
These  had  been  all  founded  before  the  conspiracy  of  A.u,  1075; 

I  *  The  earldom  of  Chester  lias,  with  the  principaUty  of  Walci,  belougeil 
Jto  the  eldest  aon  of  the  iwverei^  since  1301  ;  the  polatiaate  juriadiction 
/of  Durhum  wu  Irniuferred  to  the  cru«m  in  1836  by  act  uf  Parliament, 
'  6  Will.  IV.  c.  19. 

'  The  palatine  jurindictiou  of  Odo  resta  on  the  authority  uf  Ordericui 
Vitalia,  who  sjieaka  a«  if  he  undenttood  whnt  he  meant  by  the  term  ;  ha 
mentiona  the  gift  of  Kent  three  tiiiiea,  (i)  in  a.d.  1067,  *  totam  Cantiani 
fratri  auo  conimemlavit ; '  at  that  lime  the  archbishop  Sti){and  wiu  a 
prisoner,  and  Odu  was  acting  lu  cojualiciar;  (j)  under  the  year  1087  he 
apeaka  uf  him  aa  viceroy,  '  in  Anglia  praepoauit  Cantiae  regno  ; '  and  yi) 
in  1088,  '  palatinua  (.'antiao  conien  erat,  et  plnrea  lub  ae  comitea  virosqae 
potentija  habeliut.'  This  aeema  diatiuct  enough,  hut  it  may  be  expUined 
perhajw  by  auppuaiog  the  writer  to  have  confuned  Odo'a  position  aa 
juaticiar  with  hia  territorial  endowment  in  Kent.  The  overwhelming 
character  of  hii  power  may  be  inferred  ^xnn  the  action  of  the  Vlacilum 
apad  Pimiendmam,  below,  p.  301 ;  in  the  record  of  which  he  is  called 
comes  Cantiae  ;  Ang.  Sa«.  i.  •■  •■•  '<  by  Osbem,  hia  contemporarr  : 

Vita  S.  Duuataid,  p.  '  • 

'  Mr.  Kyton,  in  '  ■  a  palatlue  enrldum 

for  Roger  Muutt  Niculaa'a  Hiaturic 
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U»«y  wi-rc  aimi,  like  the  later  lordships  of  the  inarches,  a  part  Th»ir 
of  tlie  luttional  defeuce ;  Cheoter  and  tShropiihire  kept  the  uhimuterJ 
Welah  marches  In  urder  ;  Kent  was  the  frontier  ex|>osed  to 
attack  from  Pio»r<ly ;  and  Durlinm,  tJie  patrimony  of  St. 
Cuthbert.  lay  ax  a  sacred  liouudary  between  England  and 
Scotland ;  Northumlwrlaiid  and  Cuniljerland  were  still  a 
debateablc  gj-otiud  between  the  two  kingdoms.  Chester  was 
held  by  it8  earls  as  freely  by  tlie  sword  as  the  king  held 
England  by  the  crown  ;  no  lay  vassal  in  the  county  held  of 
the  king,  all  held  of  the  earl.  In  Shropshire  there  were  only 
fire  lay  tenantti  in  capite  besides  Roger  Montgomery  ;  in  Kent 
Bishop  Odo  held  an  enormous  proportion  of  the  manors,  but 
the  nature  of  his  jurisdiction  is  not  very  clear,  and  its  duration 
is  too  diort  to  make  it  of  much  importance.  If  William 
founded  any  eaildoms  at  all  after  a.d.  1075,  which  may  be 
doubted,  he  did  it  on  a  very  different  scale. 

The  hereditary  sheriffdoms  he  did  not  guard  against  with  siiorliWoa 
equal  care.  The  Nonnan  viscounties  were  hereilitary ',  and  hor«dit«rfl 
there  was  some  risk  that  the  English  ones  would  become  so 
♦cKj ;  and  with  the  worst  conseijueuces,  for  the  English  counties 
were  much  larger  than  the  bailiwicks  of  the  Normun  viscounts, 
and  the  authority  of  the  sheriS^  when  he  was  relieved  from 
the  supervision  of  the  caldonuan,  and  was  soon  to  lose  the 
society  of  the  bii-hop,  would  have  no  check  except  the  direct 
control  of  the  king.  If  William  perceived  this,  it  was  too  late 
to  prevent  it  entirely ;  siome  of  the  sheriffdoms  became  here- 
ditary, and  continued  to  be  so  long  after  the  abuse  bad  become 
coustitutionully  dangerous  '. 

The  indc]iendence  of  the  greoter  feudatories  was  still  further  Coniigwl 

,••11,  •       •    1  1  •    1        »       ^1  i       I  l«rriti-,ri,4  ] 

liniitea  by  the  principle,  winch  the  Conqueror  seems  to  bavi-  w.vuiii<i- 
obaerved,  of  avoiding  the  acouiuulatiuu  in  any  one  hand  of  a  sToid«J. 
reat  number  of  contiguous  estates  ^.     The  rule  is  not  without 

[fcci-s^'r,  eJ.  C'uurtli'jpc,  p.  434,  where  .Solijen  it  tiuot«>l  M  an  authority 
'  tot  tlie  •aiiic  ttat«iueul  ;  Miil  Uie  Keporl  uii  the  Dignity  of  a  Peer,  i,  407  ; 
auil  Bee  l»«loir,  <'bapter  XI. 

'  Ki><^  Si«T>lntnti.  '  rU>taU  Scaconrii  XunnannUe,'  i.  pi>.  Ivtii,  Ux,  Ac. 

•  S,.      ■  XI. 


»  S. 


[.apfienberK,  Ul  iOl.     Tlia  caUtM  of  U<Ip  lay  in  aeveuUeu 
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some  important  exceptions,  sucli  »»  t)it<  gift  of  Richmondtliire  lo 
Alan  of  Brittany,  and  may  Lave  been  Biiggested  by  the  diversity 
of  occasions  on  M'hich  the  fiefs  were  bestowed,  but  the  result  is 
one  which  AVilliiun  must  have  foreseen.  An  ilmutxinliuiit* 
baron  whose  strength  lay  in  twelve  different  counties  woulxl 
have  to  rouse  the  suspicious  and  perhaps  to  defy  the  arms 
of  twelve  powi'rfnl  sherifi's.  before  he  conld  draw  his  forces 
to  a  head.  In  his  niunorinl  courts,  scattered  and  unconnected, 
he  could  set  up  no  central  tribunal,  nor  even  force  a  uew 
custom  upon  liia  tenants,  nor  could  he  attempt  oppression  ou 
any  extensive  scale.  By  such  limitation  the  people  were  pro- 
tected and  the  central  power  secured. 
r«««itheor)f  Yet  the  changes  of  ownership,  even  thus  guarded,  wrought 
other  changes.  It  is  not  to  be  supposed  that  the  Norman 
baron,  wheu  he  had  received  liis  fief,  proceeded  to  carve  it  out 
into  demesne  uud  tenants'  land  as  if  he  were  making  n  uew 
»ettlement  in  an  uninhabited  country.  Ho  might  indeed  build 
his  castle  and  enclose  his  chase  with  very  little  respect  to  the 
rights  of  hi  a  weaker  neighbours,  but  he  did  not  attempt  any 
such  radical  change  as  the  legal  theory  of  the  creation  of  manors 
aeems  to  presume.  The  name  'manor'  is  of  Norman  eri|^Q, 
but  the  estate  to  which  it  was  given  existed,  in  its  essential 
character,  long  before  the  Conquest ;  it  received  a  new  name  as 
the  shire  aUo  did,  but  neither  the  one  nor  the  other  was  created 
by  this  change.  The  di.<^inction  between  the  in-land  and  out- 
land  of  the  Uaford  already  existed.  The  local  juriintiictionB  of 
the  thegUB  who  had  grants  of  sac  and  see,  or  who  exercised 
judicial  functions  amongst  their  free  neighbours,  were  identical 
with  the  manorial  jurisdictions  of  the  new  owners.     It  may  be 


counties,  Uioae  nf  Robert  of  Morlain  in  twenty ;  Eiiataoe  of  ' 
fiefi  in  twelve  counties,  and  Hugh  of  Avnnchei  in  twenty-o).  liis 

|ialktine  e&rldam.     Gneist,  Self-govemnient,  i.  66,  67,  gives  il<, 

chiefly  from  Kelluuu't  '  Doraetdmy  Illustri\te<l,'  anil  Ellia't  li  to 

Dometday  ; — There  are  forty-one  great  vuiaIi,  eoth  of  whu:. ...iUm 

in  more  than  six  countien  :  of  these  five  have  landa  in  Kven,  nx  in  vi^ht, 
two  in  nine,  four  in  ten,  four  in  eleven,  three  in  twelve,  one  in  thirteen, 
two  in  fourteen,  one  in  twenty,  and  one  in  tweuty-nue  ;  all  those  urn 
laymen.  Tlie  grcateit  number  of  nuuiom  is  held  lijr  Robert  of  Mortain, 
yj>3;  Odo  luk»  439  ;  Alan  of  Brittany  44  j. 
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conjectured  with  great  probability  tlll^t  in  many  cases  the 
weaker  freemen,  who  had  either  willingly  or  uuder  constraiut 
attended  the  courts  of  their  great  neiijlibours,  were  now,  under 
the  general  infusion  of  feudal  principle,  regai-ded  as  holding 
their  lands  of  them  as  lords;  it  is  not  less  probable  that  in  a 
great  number  of  grants  the  right  to  t^uit  and  service  from  small 
landowners  passed  from  the  king  to  the  receiver  of  the  fief  as  a 
matter  of  course  ;  but  it  is  certain  that  even  before  the  Con- 
quest such  a  proceeding  was  not  uncommon  ;  Edward  the  Con- 
fessor had  transferred  to  St.  Augustine's  monastery  a  number 
of  alodiaries  in  Kent ',  and  every  such  measure  in  the  case  of  a 
church  must  have  had  its  parallel  in  similar  grants  to  laymen.  ^ 

The  manorial  system  brought  in  u  numlier  of  new  names  ;  and  M»Qori»l  ■ 
.  Initlcuciulp 

perhaps  a  duplication  of  offices.     The  gerefa  of  the  old  thegn  or    ^' 
of  the  ancient  township  was  replaced,  as  president  of  the  courts, 
by  a  Norman  steward  or  seneschal ;  and  the  bydel  of  the  old 
system  by  the  liailjif  of  the  new  ;  but  the  gerefa  and  bydel  still 
continued  to  exist  in  u  subordinate  capacity  as  the  grave  or 
reeve  and  tlie  Itedell  ;  and,  when  the  lord's  steward  takes  his 
pla«e  in  the  county  court,  the  reeve  and  four  men  of  the  town- 
ship are  there  also.     The  common  of  tlie  township  may  be 
treated  as  the  IohI's  waste,  but  the  townsmen  do  not  lose  their 
customary  share.     The  changes  that  take  place  in  the  state  EiUnuu! 
have  their  resulting  analogies  iu  every  village,  but   no  new  of  uIm^i? 
England  is  created  ;  new  forms  displace  but  do  not  destroy  the 
old,  and  old  rights  remain,  although  changed  in  title  and  forced 
into  symmetry  with  a  new  legal  and  pseudo-historical  theory. 
The  changes  may  not  seem  at  first  sight  verj'  opjjresaive,  but  The  n«w 
they  0]>ened  the  way  for  oppression  ;  the  forms  they  had  in-  preait°e  in 
troduced    tended,  under   the    spirit   of  Norman    legality  and 
feudal  seltishuess,  to  become  hard  realities,  and  in  the  profound 
miseries  of  Stephen's  reign  the  peojile  learned  how  completely 
the  new  theory  left  them  at  the  mercy  of  their  lords  ;  nor  were 
all  the  reforms  of  his  successor  more  stringent  or  the  struggles 
a  century  tliat  followed  a  whit  more  impassioned,  than  were 
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*t«mble,  C.  D.  ir.  239.     See  above,  p.  J08. 
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necessary-  to  protect  the  English  yeoman  ficmi   tin'  meu  wl 
livcil  upon  his  sti-eiigtli. 

09.  lu  attempting  thus  to  «!8tiraute  the  real  nmoiuit  of  change 
iutiwlui-ed  liy  tlio  feudaliMu  of  the  Conquest,  many  ]K>iutM  of 
furtlier  int»;rc'Bt  have  been  touched  ujion,  to  wliich  it  is  neces- 
sary to  recur  only  so  far  as  to  give  them  their  propiT  place  in 
a  more  general  view  of  the  reformed  organisation.    The  Nomiuni 
king  is   still    the   king  of  the  nation.     He    has  lieconie   tin 
Hupremc  landlord ;  all  estates  are  held  of  him  me<liately  or  ini 
mediately,  but  he  still  demands  the  allegiance  of  all  his  subjects. 
The  outh  which  he  exacted  at  Sjilisbury  in  A.u.  1086,  and  w^hich 
is  embodied  in  the  semi-legal  foim  already  quoted,  was  a  modi 
fication  of  the  oath  taken  to  Edmund',  and  was  intended  to  se 
the  general  obligation  of  obedience  to  the  king  in  its  prope: 
relation  to  the   new  tie  of  homage  and  fealty  by  which   the 
tenant  was  bound  to  his  lord.    All  men  continued  to  be  primjirily 
the  king's  men,  and  the  public^  peace  to  bo  his  peace.     Thei 
lords  might  demand  their  service  to  fulfil  their  own  obligations, 
but  the  king  could  adl  them  to  tlie  fyrd,  snminou  iheni  t.i  1iia 
courts,  and  tax  them  without  tlie  intervention  of  ther 
and  to  the  king  they  could   look  for  protection  aguiiiHt  i\.\\  loes.: 
Accordingly  the  king  could  rely  on  the  helji  of  the  bulk  of  ih 
free  people  in  all  struggles  with  his  feudatories,  and  the  peopl«, 
finding  that  their  connexion  with  their  lords  would  be  no  excusi 
for  unfaithfulness  to  the  king,  had  a  further  imhicomLMit    t<j 
adhere  to  the  more  permanent  iitstitutioiis. 

In  tlie  department  of  law  the  direct  changes  ii  i   by 

the   Conquest    were   not   great.     Much   that    >*       -  a* 

peculiarlyNorman  was  developed  u|>on  English  soil^ and,:' 
originated  and  systeniatised  by  Norman  lawyers,  conUuutvl 
elements  which  would  have  worked  in  a  very  ditferent  way  iii 
Nonuaudy.  Even  the  vestiges  of  Karoliugian  practice  whio! 
appear  in  the  inquests  of  the  Norman  reigns  are  modified  by 
iuiglish  usage.  The  great  iu(|Uest  of  all,  the  Domesday  survirj, 
'may  owe  it«  principle  to  a  foreign  source;  the  oath  of  the 
reporters  may  be  Norman,  bnt  the  machinery  that  furnishi 
'  Abiivtf,  p.  166. 
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(iiv  juroni  is  nativn  ;  •  lb«  king's  Iiuions  iiu|iiire  liy  the  oiitli  of 
the  ftkerifT  of  the  shire,  aiid  of  all  tho  baroiix  anil  their  French- 
men, and  uf  (he  whulc  hundred,  (hu  priest,  the  reeve,  and  six 
fcorls  of  eveiy  towriishiji '.'  The  ixuititution  uf  tho  cuUeetive 
frankpledge,  which  recent  writerH  incline  to  treat  ns  a  Nomiiui 
inuuvstion,  is  su  dt-^tinctl}'  coloured  by  English  custom  that  it 
lias  been  generally  regarded  as  purely  indigououH.  If  it  were 
indeed  a  precaution  taken  by  the  new  rulers  agaiiiKt  the  avoid- 
ance of  justice  by  the  absconding  or  harbouring  of  criminals,  it 
fell  with  ease  into  the  usages  and  even  the  legal  terms  which 
had  be«n  common  for  other  similar  purposes  since  the  reign  of 
ihelitan'.     Thi-  trial  by  battle,    which    on  clearer    evidence 

'  seeme  lo  tuve  been  bi-ought  in  by  the  Norimius,  is  a  relic  of  old 
Teutonic  jurisprudence,  the  absenue  of  which  from  the  Anglo- 
Saxon  courts  is  far   more  curious   than  its  introduction  from 

'  abroad '. 

The  organisation  of  jurisdiction  required  and  underwent  no 
great  change  in  thesiC  resi>ect8.  The  Norman  lord  who  under- 
took the  ottice  of  sheriff  had,  as  we  Irnve  seen,  more  unrestricted 
power  than  the  sheriffs  of  old.  He  was  the  king's  represent- 
ative iu  all  mattei'8,  judicial,  miliTary,  and  financial  in  his)  nhire, 
nud  had  many  opi>ortuuities  of  tyraunisiug  in  each  of  tbone 
departments:  but  }m  introduced  no  new  machinery.    From  him, 

I  or  from  the  courts  of  which  he  waa  the  presiding  oiKcer,  appeal 

May  tu  the  king  alone  ;  but  the  king  was  often  absent  from 
England  ami  did  not  understand  the  language  of  his  subjects. 
In  his  absence  the  adminiotration  was  entrusted  to  a  justiciar, 
a  regent  or  lieutenant  of  the  kingdom  ;  and  the  convenience 
being  once  ascertained  of  having  a  minister  who  could  in  the 
whole  kingdom  rupre.'-ent  the  king,  as  the  sheriff  did  iu   the 
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^tihire,  the  justiciar  bocanie  k  pvrniaueiit  Aiuctionary.  Tbis  how-l 
ever  cauuot  be  certainly  affirmed  of  the  reipi  of  the  Coiiijueror, 
who,  when  present  at  ChristDiua,  Easter,  aud  Wliitsuntide,  held 
great  courts  of  justice  as  well  as  for  other  purposes  of  atiite ; 
and  the  legal  iraj)ortaiice  of  the  ofHce  of  justiciar  Wloiiga  to  a 
later  stage.  The  royal  court,  coiitaiiiiiig  the  teiiauts  iu  cliief  of 
the  cro^»1l,  both  lay  and  clerical,  and  entering  into  all  the  fuac- 
tions  of  the  witenageniot,  was  the  8iipr»'nie  council  of  the  uation, 
with  the  advice  and  consent  of  which  tht'  king  legislated,  taxed, 
and  judged, 
TtieCcin-      '.    Iu  the  chief  anthentic  monunieiit  of  William's  jurisnnidence, 

quorut  Ic^l*-  ^  ,  ...  1 

Into  Kitli      the  act  which  removed  ecclesiastical  suits  from  the  secular  courts 
till  idvin  ur  .11  .  ....  ,1  1 

Ilia  wumii.    <vud  recognised  the  spiritual  jurisdictions,  he  tells  us  that  he  actsl 
I '  with   the   common    council    and    counsel    of   the  archbishops,! 
fbishops,  abbots,  aud    all    the  princes  of  the  kingdom '.'      The  \ 
ancient  summary  of  his  laws  contained  iu  tlie  Textus  Euffensia 
is  entitled,  '  What  William  King  of  the  English  with  hU  princes  ^^ 
enacted  after  the  conquest  of  England '.'     The  same  form    ia  ^| 
preeen'ed  in  the  tradition  of  his  confirming  the  ancient  laws 
reported  t<j  him  by  the  representatives  of  the  sliires  :  '  Kin^ 
William  in  the  fourth  year  of  his  i-eign,  by  the  council  of  his 
barons,  caused    to  be    suuuuoned   through  all  the   counties   of] 
England  the  noble,  the  wise,  luid  the  learned  in  their  law,  th»tj 
he    might   hear    from    them  their  rights  and  customs'.'     Tbej 
Anglo-Saxon    Chronicle   enumerates   the    classes   of  men   whu 
attended  liis  great  courts  :   '  There  were  with  him  all  the  great  i 
men  over  all  England,  archbishops  aud  bishops,  abbots  and  earls, 
thegtis  and  knights'.'     We  are  not  without  a  few  good  illustm- 
tions  of  the  supreme  jurisdiction  exercised  by  the    Conqueror  I 
ill  the  ancient  courts  of  law. 
A  trui  nf  The  great  suit  between  Lonfranc  as  archbishop  of  Canterbury  I 

^yroi".        and  Odo  as  earl  of  Kent,  wliich  i»  (i.i1imii«  tin.  )i»-,i  n.ii.iit..i! 


'  '  t'oinmuiu  ooDcUio  et  oondtio  MchWuuijiuruui, 
ImIuiu  pI  oniiiiuiu  {inuripuui  rv|{til  latt;    Aadsrt  1 
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triiJ  of  the  rcigii,  was  tried  in  the  county  court  of  Kent  before 
thu  king's  reiireaentative,  Gosfrid  Ijishop  of  Coutancefi  ;  whoHe 
prcMDce  und  llmt  of  must  of  tho  grcnt  men  of  the  kingilom  seem 
to  hnve  nisdtt  it  a  witeimgcmol.     The  archbisliop  pleaded   the 
cauee  of  hi»  church  in  n  session  of  three  days  on  Penrieiiden 
Heath  '  ;  the  aged  Soulh-.Saxon  bighoj),  Etlielric,  was  broujtht 
by  the  king'«  comniajid   to  declare  the  ancient  customH  of  the 
laWB,  and  with  him  several  other  Englishmen  skilled  in  ancient 
laws  and  customs.     All  thete  good  and  wise  men  supported  (he 
archbishop's  claim,  and  the  dcciuou  was  agree<l  on  and  duter- 
mitied  by  the  whole  county.     Tlie  sentence  was  laid  Imfore  the  Tri»i»» 
king,  anil  confirmed  by  him.     Here   we  have  probably  a  good> 
iuslance  of  the  principle    universally  adopted  ;    all  the   lower. 
niHcfaiuery  of  the  court  was  retained  entire,  but  the  presence  of]  I 

the  Norman  justiciar  and  burons  gnve  it  an  additional  authority,  j  I 

A  more  direct  connexion  with  the  king,  and  the  appearance  at  I 

I  leaii  of  a  joint  tribunal.     Exactly  the  same  principle  was  in-  I 

volved  in  the  institution  of  regular  eyres  or  circuits  of  the  justices  I 

by  Henry  I  or  Henry  II.  1 

The  liberties  of  the  church  of  Ely  were  ascertained   in    a  L»w-«>iit 
liiession  of  three  neighI>ouring  county  courts,  held  uiiiler  a  preci-pt  ' 

of  lli^hop  Odo  as  justiciar  and  attended  by  four  abbots,  four  j 

sheriffs,  and  three  delegati-s   uf  royal  Mp|)ointment,  besides   a  j 

.Jarge  a'lwnibly  of  knights*. 

Another  trial  of  great  interest  took  place  between  Gundulf  Trui  in 
bishop  of  FUxibester  and  Picot  sheriff  of  Cambridgeshire.     The  •tiiro. 
Buit  was  brought  l>efore  the  kin^' ;   he  called  together  the  county  J 

cotu't  of  Cambridgeshire,  and  direcltd  that  the  right  to  the  dis-  I 

jiuted  land  should  be  decided  by  their  judgment.     Bi8ho[>  Odu  I 

j  jiresided.     The  Cambridgeshire  men,  in  fear  of  the  sheriff,  do- 

'  cided  ugainbt  (iundulf.     ddo  thereupon  directed  that  they  should  I 

chiMMi  twelve  out  of  their  number  to  swear  to  the  truth  of  their  j 

rrjKirt.     'Hie    twelve  swore  falsely;  and,  one  of  them  hiiving  I 

'  It  u  priulctl  in  An^lU  Sacm,  i.  334-,136,  froiu  the  'IVxtiw  ItiiflirnHis,  in  I 

\Vllli'<-  i...„;i,„  i    iji    ),.■  «hil  in  HigsJuw's  HIaciU  An^Iu-Xumuutnica,  ] 

|>|i.  -  I  to  in  Donieailay,  i.  ful.  5.  I 

•    1  I  V,  PIlK-.    Augl.   J..    J  J.  ^J 


302 


CoHtfifutiouai  llUtorff. 


[chap. 


U 


confessed  his  perjury  to  Odo.  he  ordered  the  sheriff  to  send  the 
jurors  up  to  Loudon,  and  with  them  twelve  of"  the  tx'st  nmn  of 
the  coiuity.  He  also  8ummuiied  a  lK)dy  of  barons.  This  court  of 
appeal  reversed  t\w  derision  of  the  shire.  The  twelve  l>es.t  men 
tried  to  deny  their  complicity  with  the  perjai-er»,  Hud  Odo 
offered  them  the  onleal  of  iron.  They  failed  under  the  test,  Knd 
were  fined  ljy  the  rest  of  the  county  tliree  hundred  jKituidM,  to 
be  paid  to  the  king'. 
Princijiieofv  Tlie  principle  of  amsliraiuating  the  two  laws  and  natioDMlitiM 
liun.  I  by  superiiiipieing  the  Ijettt-r  consolidated  Normnti  superstructure 

on  the  Ix'tti-r  consolidated  Englisli  substructure,  runs  through 
the  whole  policy.     The  English  system  was  strong  iu  the  cohe- 
sion of  its  lower  organisms,  the  assotialion  of  individuals  in  th«i 
township,  in  the  hundred  and  in  the  shire  ;  the  Norman  syeteni 
was  strong  in  its  higher  ranges,  iu  the  close  relation  to  the 
crown  of  the  tenants  in  chief  whom  the  king  liad  enriched.     On 
the  other  hand,  the  English  system  was  weak  in  the   higher 
.    organisation,  and  the  Normans  in  England  hod  liardly  any  sub- 
ordinate orgtinisation  at  all.     The  strongest  elements  of  botli 
,^  were  brought  together, 
\      100.  The   same    idea  of  consolidating  the   royul   power   hy 

■  curiadoni  amalgamating  the  institutions  of  the  two  races  was  pi\)baV>ly 
followed  also  in  the  depaitnient  of  finance  ;  although  in  this 
point  neither  party  was  likely  to  discern  much  immediate  benefit 
to  any  one  but  the  king.  "William,  whose  be,setting  vice  was 
said  by  his  conterai)oraries  to  be  avarice,  rt-laineil  the  revenues 
of  his  predecessors  and  added  new  imiiosts  of  his  own.  Thf 
ordinary  revenue  of  the  English  king  hail  been  derived  solely 
from  the  royal  estates  and  tlic  produce  of  what  had  lieen  (he 
folkland,  witli  such  commuted  payments  of  feurinfuUuni,  nr 
provision  in  kind,  as  represented  either  the  reserved  rentii  from 
ancient  posucpsions  of  the  crown,  nr  the  (juasivolniitary  tribute 

'TbaDauav    paid  by  the  nation  to  iti  chosen  head.     The  Ttniiegeld,  tliat  is, 

the    cxtraordumry  revenue    arising    from    the   niltivnte<l  land, 

— originally  levied  a*  tribute  to  tlie  JJaues,  although  it  had  been 

L'ontinued  long  after  the  occBsion  for  it  had  ceased, — Lad  be«a 

'  Aiigl.  Sue.  i.  3J9  :  Uigelunr,  p.  34  t  *c«  bvlow,  Chap.  XL 
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alxiIiRbei]  by  Edward  the  Confessor '.  The  Conqueror  not  only 
retained  iiie  myal  estates,  but  imposed  the  Danegoid  anew.  In 
A.  i>.  1084  he  deinnnded  from  every  hide  of  land  not  held  by 
himtx'lf  in  deniesnf,  or  by  hifi  barons,  n  sum  of  «ix  Bhillings, 
three  times  the  old  rate  '.  The  measure  may  have  l)een  part  of 
thf  defensive  p<diey  wliich  he  adopted  after  discovering  the 
faitlilessn^SH  of  his  brother  Odo,  and  whidi  connects  itself  with 
the  Domesday  survey  and  the  Salisbury  council  two  years  later ; 
but  it  l)Cc8nie  a  jicnnanent  source  of  iwenue.  On  the  Nonwan 
side  the  supreme  landlord  was  entitled  to  all  the  profits  of  the 
feudal  position,  a  description  of  income  of  which  we  have  no 
details  prcijier  to  the  reign  of  the  Conqueror,  but  which  Ijecomes 
prominent  immediately  after  his  death.  It  is  needless  to  observe 
that  the  actual  burden  of  the  feudal  imposts,  as  well  as  the 
older  taxation,  fell  on  the  English;  for  the  Norman  lords  had 
no  other  way  of  raising  their  reliefs,  aids,  tallages,  and  the  rest, 
thau  from  the  labours  of  their  native  dependents.  The  exaction 
may  have  lieen  treated  by  them  as  a  tyrannical  one,  but  the  hard- 
ship directly  affected  the  English. 

Tlie  income  thus  accumulated  was  no  doubt  very  great.  The 
royal  lands  are  known  from  Domesday  to  have  produced  in  the 
reign  of  William  the  Conqueror  nearly  .£20,000';  and  the 
Dancgeld  of  A.I).  1084,  if  levied  from  two-thirds  of  the  hidage 
of  the  kingdom,  would  be  nearly  as  much  more.  To  tliis  must 
be  added  the  profits  of  jurisdictions  and  the  other  occasional 
items  which  we  have  no  means  of  estimating.  Giraldus  Cam- 
brensis  *  mentions  £40,000  as  the  amount  which  in  his  days 
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•  Chron.  Sax,  A.I>.  io8.^;  Flor.  Wig.  a.d.  1084;  Fretrmui,  Norm.  Comj. 
Iv.  68«.  The  »<.coiint»  of  this  gehi  for  lh«  five  cniintie«  of  Devon,  Com- 
WkU,  Oorttet,  Wilu.  uttil  S'iti>fr>«rt,  urc  pr»i<*rvefl  in  the  Doni<iwliiy  uf 
Ktutri  :  ttiti  Minn  [MtiJ  !•>'  Hxnmt  roiinticw  L*o11(*ctivelj  was  Hom«whiht  under 
CiOOO 

•  i'MUXin.  K.,rlv  iin.I  Mi.Ml.-    ^l-.-.  i     iV; 

'  lie  Xi  ■  I'.-gum  Aiigluruni   t«zn|iore   et 

rttmn  [irn  ,,«  diebua.  annui   fiscaie*  red- 

:i  ill  tiXuUt   \\\iiUiiii)u>  f*-|HU'itur,  atl  B«xti{^tA  luillia  nuurarum 
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was  regarded  ks  representing  the  income  ascribed,  tn  the 
evidence  of  Domesday,  to  Edwanl  the  Confessor.  Orderictu 
Vitalis,  »  well -informed  Norman  monk  of  the  next  centurj', 
boldlystateH  William's  revenue  At  £  1 06 1  io«.  i  ^</.  a  dny,  besides 
th«  profits  of  the  law  nourts'.  If,  as  has  been  cleverly  cotyectui'ed, 
this  circumstantial  statement  rifera  properly  to  the  weekly 
revenue,  we  aiTive  at  a  sum  of  between  fifty  and  sixty  tbouswDd 
pounds  a  year.  A  comparison  with  the  revenue  of  Henry  1, 
which  in  his  thirty-first  year  reached  a  f,'roHs  timoant  of  X66,ooo, 
may  show  that  this  is  not  improbable'.  But  the  numerical 
stateracntB  of  the  early  writers  are  very  untrustworthy,  and  no 
approach  can  yet  be  made  to  a  precise  estimate.  It  is  evident, 
however,  that  the  same  general  principle  was  at  work  in  the 
collection  of  revenue  as  in  the  courts  of  justice  and  in  tlie  fur- 
nishing of  military  defence.  No  class  was  left  untaxed ;  all 
men  h«<l  a  distinct  relation  to  the  king  over  and  above  the 
relation  to  their  lords:  and  the  stronf^st  points  of  the  twu 
national  systems  arc  brought  into  joint  working. 

101.  The  ecclesiastical  p.jliey  of  the  Conqueror  presents 
marks  of  coincidence,  and  ulso  of  contrast,  with  his  secular 
administration.  There  is  the  same  change  of  administrator)-, 
but  not  the  same  fusion  or  modificntion  of  offices.  The  change 
of  administrators  is  gradual  in  the  church  as  in  the  state,  and 
nearly  as  complete:  the  Englbh  church  was  drawn  into  the 
general  tide  of  ecclesiattical  jHjliticsand  loit  nmeh  of  its  insular 
character :  it  gained  in  symmetry  and  delinitcness  of  action,  and 
was  staiicd  on  a  new  career.  But  the  immedmte  motives  of 
AVilliam's  measures  are  tonicwhat  complex.  His  attack  on 
England  was  planned  and  carried  out  with  the  approval  of  Po|>e 

'  Oni.  Vit.  iv.  7  :  '  \\a\  vt-ro  r«gi,  ut  ferliir,  millo  tt  wxngintA  librae 
iiterilcni<\ii  tnoncUe,  >i<lidir|iic  trif^intn  ct  tr<«  oboli,  ex  juiitia  redditibns 
.\ngliiu!  per  niugulu«  dies  reililunttir;  oxcet>tu  mimehbiii  rej^i*  et  rMtuum 
re<leni|iti(>ulliiie,  iliiwiue  iiiulU|i!icibiu  negntiia  qiiiu  Kguiuriiriiiin  quoliiiie 
mlaugenl.' 

'  lirn     P<-t.   ii.    nrcf.   xcix.     Tlie   sum,   n       ••         ■■    >  ^       v       ,j|[j 

amount ;  l>ut  it  inc'luttea  ilrlilK  naci  old  aw. "  !  m 

itii  ii|i|>roxiuiiition  U>  the  trui-  rrvcmif      Ti  ._.^,    ittt. 

Thf  (riuuiure  in  Henry's  haudii  :i  1 160,000,  of  which 

£100,000  TrU  to  St«>)i|ifii,  Will    ^;  :   S  H  •  »nd  JH'jo.ooo 

WM  in  Noruiuidy,  Ord.  Yiu  liti,  ly, 
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Alexander  11,  and  the  hard  niowsnre  dealt  out  to  the  English 
liifliups  personallj  whb  dno  quite  as   much  to  the  desire  of 

sntisfyinj;  the  pope,  who  h:id  Ill's  Own  jealousies  and  prmlges.  as 
to  Willium'8  beliff"  th«t  the  induence  of  the  great  ecelosinsticii 
was  itecretly  working  against  him,  or  that  the  rapport  of  a 
ttroog  Nonnaji  hifmrchy  was  ui>Bohitel^-  necessary  for  his 
Bafety.  Kut  William  hnd  no  iutentinn  of  following  the  pafMl 
(Tuidaiice  further  than  was  convenient  to  himself;  and  in  the 
great  adviser  whom  he  chose  ou  his  own  re»i)ouFibility  he  fnuitd 
ft  very  ahic  and  conscimtiouM  heljtcr.  Luufrnnc  was  a  Atute^maii 
as  well  as  a  theologian,  a  lawyer  as  well  as  a  scholar,  and  in 
feeling  quite  ns  much  an  Kuglitlunau  as  a  Norman:  he  was  an 
Italian  too,  and  therefore,  perhnps,  not  a  pnpalist'.  Hence 
whilst  attempting  the  reformation  of  abuses,  which  either  the 
national  eiisiness  and  self-complacency,  or  the  evil  influence  of 
(he  Norman  clergy  had  origiuuted,  he  adopted  no  violent  or 
rigorouii  schemo  of  diacipline.  provoked  no  national  antipathies, 
iBcriliced  nrither  the  slate  to  the  church  nor  the  church  to  the 
■tate.  His  policy  was  uniformly  in  ngrccmcnt  with  the  king's, 
and  his  peraonal  influence  kept  in  haiinonions  working  (wo 
systems,  which  contained  elements  that  after  his  death  were  to 
prodnc43  a  long  and  hitter  quarrel. 

William's  own  ideas  of  managing  the  church  were  prolmbly 
developed  in  England  itself.  The  Norman  prelates,  with  whom 
as  duke  he  had  to  do,  were  either  sons  of  the  ruling  families'  or 
persunally  insignificant.  They  had  not  the  position  of  the 
Knglifh  prelates  with  reference  either  to  the  people  or  to  the 
duke.  They  were  but  a  Kiindl  element  in  his  council,  and  in  no 
cloM  relation  with  the  native  population,  whilst  in  Knglaud 

'  Ser«rkl  Iett«r«  urLanfruic  khJ  (ireyory  VII  ore  extant,  from  w)iiuh  a 
eertain  amoant  of  coolneu  uuiy  )•<.■  infcnrcd  to  hav«  exiatrd  l>etwc«ii  Iheni. 
Gmgarf  compUiiw  and  Lanftaac  excuHM  hiuwelf.  8re  Freeman,  Norm, 
fonq.  i».  454-^37. 

■     '    "         If  names  lliem,  lib.  iii.  r.  vi.      Oiln  n(  Bayciix  win  the  <.'<m. 
I  'her;    \\\f  lii»liri|i  i.f  I.itlr'ijx  vihrt  lip'ther  nf  lliu  cnhimI  nf  Kii, 

■'■  *■*    ^  iT.,..  i.',-  ...,.  ..f  (?(,iint.  Kiilpli  iif  ^laveiix,  liolh  cxiumiiui 
'  Ulotii^ed   l>>   tli4i   family  of  LV'lemiia ; 

<  .:>ity   man   on   butli   (idea   tlic   C^luumvL 

I  n.,j,  ul  Kouoti  and  Ihe  Iniihnfi  of  Evrvuz  wew  of  l«w  panonal 
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they  vcre  the  nnst  tnunerooa  aiid  eoherrat  bnij  in  tbw  wheo»- 
griaot ;  mad,  Blthongh  maiiy  of  Cdwvd'*  fau^op^  wrrc  roni^^iierk, 
they  had  iDherited  the  loyalty  and  tndidoaal  'stipfiort  of  tha 
districts  orer  which  ibej  praddtd.  The  rcMlr  ^uboiiMiioa  ri 
the  vitan  in  A.D.  106A  sared  the  hMhope  for  the  BMMBeat:  the 
Oaoqneror  had  no  wish  to  make  eneaue*,  and  ihey  had  an 
champion  to  take  the  place  df  Harold.  But  whea  in  a.  n.  1 070 
he  had  fo«nd  that  the  inflnnic*  cf  the  epiaropate  «r;is  ao  »tRia)c 
that  it  must  be  put  into  safer  hands,  and  when  the  Irgalcs  of 
Alwwiider  II  demanded  the  hsmihatioa  of  the  ignorant  anp- 
poricn  of  (he  aatipope  Bencdiet,  the  depesitioii  of  the  btdttpa 
eonaecrated  by  Stigand,  and  the  en/brremeot  of  canuniral  order, 
he  pnjoeeded  to  diiyhoe  awat  of  thr  native  huhops.  Then  Sti- 
gand, who  oocapied  two  aeea,  one  «>r  which  he  had  takeu  in  the 
lifetime  of  a  Xonnaa  predeeessor,  and  who  had  reoeived  the  pall 
(ram  a  schisaiatie  pcpe,  vaa  deposed  and  iiapeisoiMd.  With 
him  iell  his  broither.  the  hblMp  of  Eliaham,  and  the  fimHIcn 
biihep  of  Sebey  whom  he  had  cooaeciated,  and  who  migbt  \m 
regvded   as  dauring   his   sehtaaatic   attitude'.     T  'her 

himops  of  DoriauB,  Ethelwin  and  Etheirie,  had  >  the 

penalties  of  tivaaoo.  York  and  Lichfield  were  raeaat  by  death. 
IXtrchester  had  been  filled  ap  by  the  Noraiaa  Remtgina  nnee 
the  battle  of  Uaatiaga ;  he  too  had  been  cooeecnted  by  Stigasd, 
bnt  the  oAeace  was  not  so  fatal  ia  a  Nonaaa  as  ia  an.Engliah- 
anui;  he  dcefauva  in  his  proCgMoo  of  ohediaaea  to  Lanfr&ac 
that  he  was  igaoraat  of  Stlgand'a  ooeaaoiueal  ttataa '.  Hero- 
ford.  Wells,  Raaufbory,  Exeter,  and  London  wm  alrad/  in  Um 
hands  of  Coeeiignets.  It  waa  by  ao  act  of  extnontiaary  MTerity 
that  the  change  was  made ;  but  at  the  end  of  A.  D.  1070  only 
two  asee  rBtaiacd  nati^'e  bbhops.  Wonester  and  Rcc:; 
Tlw  way  w«e  open  for  Lanfrattc.  and  his  appidalMntt  w 
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abbots  were  Noniiaii '  ;  bnt.  tlipy,  like  the  king,  n'lvlitied  their 
new  |x>sitiuti  aa  Kiiglihimu-ii  by  niloption  ;  entering  immediHtely 
on  nU  the  claims  of  their  predecestorH  and  declaring  that,  so  far 
as  their  power  went,  tite  chunrlies  they  espoused  should  suffer 
no  detriment.  Tho  Corxjueror'ti  liiHliojis  were  generally  goo<l 
nud  nhle  men,  though  not  of  the  English  type  of  (.'hnriiuter. 
They  were  not  more  Nonnnn  bnrons,  as  was  tlie  case  later  on, 
but  scholars  and  divines  chosen  under  Lanfrunc's  iulUience.  The 
■hhotg  were  less  wisely  selected,  niul  had  perhaps  a  more  diffi- 
cult part  to  play,  for  the  monasterifs  were  still  full  of  Eii^dish 
monks,  and  preserved,  and  probably  concentrated,  most  of  the 
national  aspirations  after  delivenmce  which  all  came  to  naught. 

The  rnodt  impoitant  ccdeuiastical  measure  of  the  ivigii,  order- 
ing tlie  se|)ai-ation  of  the  church  jurisdiction  from  the  secular 
buhiness  of  the  courts  of  law,  in  unfortunately,  like  all  other 
tbarttr«  of  the  time,  undated,  Its  contents  however  xhow  the  in- 
fluence of  tJie  ideas  which  under  the  geniaii  of  Hildehmnd  were 
formiiiff  f  lif  character  of  the  continental  churches.  l''rom  hmcr- 
forth  the  bishops  and  archdeacons  are  no  longer  to  hold  ecclesias- 
tjc«l  pleas  in  the  hiuidre<l-court,  but  to  have  courts  of  their  own  ; 
la  try  causes  by  cauouiral  not  by  customary  law,  and  to  allow 
no  spiritual  questions  to  como  l)eforc  laymen  aa  judges.  In  cas" 
of  contumacy  the  offender  may  be  excommunicated  and  the  king 

d  sherifT  will  enforce  the  punishment.  In  the  same  way  lay- 
len  are  forbidden  to  interfei-c  in  spiritual  causes'.     The  refonu 


C»i»n 

•  if  Ui0  Con- 

iiuorur'n 


EnlMlwii. 
cal  cotirlit. 


) 


f 


'  The  deiMMitlon  of  the  abbou  wm  aUo  gradual.    tj««  the  Chronicle  (ei). 
Rkrto\  |ii>.  171-J75. 

'  Annent  I^w".,  eA.  TTif>r|ie,  p.  J 13;  '  Ut  nutlun  ejaiicopna  vel  urhidiu- 
'•••'  'liliu!^  iuii)>liii«iii  hnnitrvt  pWHtA  t«n«»nt,n«<c  L'Miwni 

•I  mi  prrtiDPt  &<l  iiidiciiiiii  tconliuinm  hominiim  ml- 

<i  .  pif  bei-unJiUM  episfiipal**  leypj  de  (piiu;i)ii(|iie  eiiiDtn  vi-l 

c  -   I'ticrit.  lut  1<k:iiiii  qiieiii   ud  lii>c  eptttcopti^  oLt'^'t-rit.   vt«l 

II'  it,  ibjipic    de   CAiifOt   vel    ctilpH    miA    reNpiiiidfnt,  ^-t,  n<<a 

•  '  ■  se"!  Kfcundiiiu  cannnes  ct  epioropftlcs  lege*,  rcotimi  iJen 

r\  111..     Si  vcro  kliqiiin  per  mperbiain  elatiiB  ad  jmlitiam 

rpiMxipiJeiii  tciiiiu  oijntriu[iaerit  Vtl  nolurrit,  v<K»tur  seniel,  >eriindri  cl 
tnrtlii ;  i]uu«l  ai  nt^  ttie  tul  L;iiwmilult<»iietti  vetiArit,  esctitiMnimif^ninr  ut,  ki 
npua  fuerit,  ..  '  '  "  rlitiidn  ft  ]    ■  '  '      ' 

adkilM'Atiir.  '  imI  jiiKtin 

pr^ ..r.«l...,.  .... 
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i*  «nF  wbit'h  might  -very  natunllT  recuaaMod  itself  to  a  man 
like  Ijuifnoc.  Tb»  prBcticc  which  it  toperardecl  wm  fall  n/- 
•iMMulir*  and  diaadraatagve  U)  both  justice  Mid  rtU^oiL  Bui 
tht  chaiifc  inrolvBd  Cu-  mar*  than  •pprxrnl  nt  first.  The  jrrowth 
of  the  cMton  bw,  in  the  aneeeedii^  ccctarj,  frum  a  quantity  uf 
detached  local  or  ocofioiwil  rules  to  a  great  body  of  nnivenal 
•atboritativc  )im£|inidettc«,  anangcd  and  digcatcd  by  sdMilan 
who  imr  liegiiining  to  rap  the  adnuila^u  of  a  reriTcd  stndyof 
the  Roman  cifil  law,  gave  to  the  clergy  gencmlly  a  far  moi« 
ilistiDrtive  and  definite  c-i\-il  status  than  thry  had  ever  ptaacrxed 
before,  and  drew  into  rhurch  cuariB  a  mans  of  bnainess  with 
which  the  cfanrch  had  preriuasly  had  only  an  indiivct  eounexiun. 
Tlie  ijuestiou  of  iu vest i tapes,  xhf  m»rriage  of  the  clergy,  and  tlif 
dying  prevalence  of  simony,  within  a  very  few  years  of  thr 
Conqueror'e  de»tli,  forced  on  the  minds  of  statesmeD  overywhere 
the  ntcesjiity  of  some  uniform  system  of  Ihw.  The  need  nf  a 
vysteiu  of  law  onc-e  felt,  the  i-ecognition  of  the  supreuioey  of  the 
|i»pal  court  as  a  tribunal  of  appeal  foUow;ed  of  course  :  and  with 
il  the  great  extension  of  the  legatine  administration.  The  clrrgy 
thu»  foatiil  themselree  in  a  position  extenml,  if  they  chose  to 
regard  it  so,  to  the  common  law  of  the  land;  able  to  claim 
exemption  from  the  temporal  tribunals,  and  by  appeals  to  Houio 
to  jMiralyse  tlie  regular  jniisdictiou  of  the  dioceeaua.  Disorder 
followed  disorder,  and  thr  anarchy  of  Stephen's  reign,  in  which 
every  secular  abuse  was  purulleled  or  reflected  in  an  eccleaiasticiU 
one,  prepni-ed  tlie  way  for  llic  Coustitutions  of  Clarendon,  and 
the  -truggle  that  followed  with  all  its  results  down  to  the  Re- 
formation itself.  The  same  liu:'ility  of  emjdoying  the  newly 
developed  jurisprudeuce  of  the  cnuonists  drew  into  the  eccUwi- 
nsticwl  coui-ts  the  matrimoTiial  and  testamentary  juri6<liction,  and 
strengthened  tliat  most  mischievous,  because  most  abused,  system 


introaiittat,  neo  aliqui*  laicui  boimi  »ljuiu  li'  > 
ad  judicium  udducat;  jiidirlnm  vmi  in  mill 
■«de  ftiit  in  illo  lt»c»»  cjueiti  ati  lit»c  trpi^oimiia  . 
thU  '  ilitjruatiiiitxl,  kti.  . 

p.  4  ;  III?  '  (tcliita  ■ti-nv  ' 

of  tl.c    : ,.,.r. 'I''-. 

t)lo>C  OftMII  iif  11 

o(  llic  tiui-s;  ail'  :  , 


'.iiiitlifi^ 

■  i.l, 

.U 


IX.]  DealiMffs  win   Rome.  ^oq  ^J 

«if  I  uforcing  moral  disciplittR  by  njiirituul   |i«iiuJties,  ut  the  in-  J      ^^t 

stance  (if  men  whose  first  object  was  tlic  xccuiniilation  of  money.  ^H 

The  ruluruiittioii  of  the  Hpiritual  courts,  ami  the  exeniption  of  AiiiiudTofl 

1  ■       .  1  .  1  WllliiUUHIlJ 

thpir  iirocfetliiigs  froiu  tlie  common  ii^agoH  of  Anglo-Saxou  law,  i..iiirriuii'  j 
\uu\  a  Itearing  on  the  relatious  of  the  chiircli  to  the  state  in  these  in|<uijr.  j 
ways ;  hut  it  must  not  he  supposed  tlii\l  it  wuh  in  itself  a  sijjn  nf  I 

any  disposition  in  either  William  or  Lanfranc  to  admit  extreme  ^J 

claims  on  the  part  of  the  popes.  The  results  that  have  been  ^^M 
mentioned   flowed    from    a   ntate   of    thitigs   which   wan    now  in  ^^M 

proces.*   of  development,  and   which   att4iinetl   full    growth    far  ^^M 

more  rapidly  than  they  could  have  expected,  through  circam-  ^H 

»iancet>  which  they  could  not  foresee.  Anythinj;  like  a  direct  \  ^^m 
claim  on  the  jiart  of  the  papacy  William  repudiated  at  ouce.      i  I 

Not  ouly  did  he  distinctly  refu.se  the' demand  of  fealty  made  by      J  I 

the  lej(ate  iluliert  on  behalf  of  Uregory  VII  ',  but  he  seema  to  ^^1 

Jiave   ebtubli.shed   an    uuderstaiiding  with   the   Kiiglish   church  ^H 

rhich  had  tiie  force  of  a  concordat  for  future  times.     The  ar-         ^^M 
tngeiucnt   ix  desH-ribed  by  the  faithful  hi.sti.iriiin  Kadmor  an  a         ^^M 
Eivelty,  but  it  wn«  a  i.ovelty  necessitated  by  the  newnexs  of  tho         ^^M 
cumstauces  in  which   the  king  foui:d   himself.     '  He  would  Wiiiiiun'«^ 

,  rule*  of         j 

[)t  eutfer  that  anv  one  m  all  his  dominions  .should  receive  the  iloiJiiw 

r      t  •'  T%  !■  1  •      wllh  Rotu*. 

ontiit    of  the  city  oi    Kouic  !im  ap<;istolir  |xjpe,  except  at  liift  ■ 

rotumand,  or  should  ou  any  condition  receive  his  letters  if  tiiey  ^^t 

A  not  been  first  shown  to  himself      This  principle,  which  was  ^^M 

bused  by  William  liufus,  and  which  could  only  work  well  when  ^^M 

_      Fr««mai),  Konn.  Conq.  IT.  431-434,  has  tnic«<l  the  kLHUjry  of  Oregnry'a  ^^H 

ciirrea|Minii«ncc*  witli  tile  C'tinquerur.     Some  time  ulMiiii  A.t>.  1076,  Ihe  [mjjiv  ^^H 

(tfitt  ft  lef^Blo  to  WilliMtu  t(»  lutk  for  ft  more  regulAr|)»ymeiit  ol*  Peter'n  iwtire  ^^^| 

itn<l  to  dclii.<l>d  r«nlly.     Tli«  kingV  jinBuer  wait  thin  :  afti-r  tlic  grretiiij;  ^^H 

'  (ftlutriu    cum    •iiilcitia.'  '  Hulicrtim  U-K^tuii  tuiiH,  reli^'Jse  paUr,  *il  1110  ^^H 

triilfiia  ex  tiM    I'ftite  iiir    iullJii>nuil,  <|iiat<.'iiii«    tit>i  el    Mi<'Ct»i»irilm>    liiii  ^^H 

ftilelilALeiii  fWt'i fin ,  el  lie  iM-ruiii.'i  ijitaiii  aiitece&Horeti    iiiei   ad    ItonmtiHiit  ^^H 

eccleniaiii  tuiu-r,:  itifleliant  iiieliim  co^ntireiii.      L'uuiii  adiiiiiii,  alteruin  n»n  ^^H 

adlDM't  ;   '                :>i  f»c4>rv  notiii  iitsc  volo  ;  quia  ne^'  e^  pnintiii  ufre  ante-  ^^H 

cmicif-                       ••^•••rilMi"  nii«  id  frciwo  com|>erio.     I'l'Cuniatril.inffriDo  ^^H 

" I'vuUst   oollectA  r«t ;    iiuiK*  \>  ^^^| 

leix),  <juud  folleetiiiii  est  {K-i  I  ^^H 

■^'  ..                                                       ■          *■—  '  —  -T'    -  Ijinfraiici  ui.. ..-_-( j.i  ^^^B 

Hdrli<                                                                                                1*.     Orule  {>n»  nnliiA  a^t  1 

nfi.    ,1.:;             ^    .                                                                                    <    'liiexiuiUfl    ei    V(ia    jirii  I 

•  iuiuiImii  tiiirere  ilili^jere  et  utiedipiiwir  auiiirv  duaidermiikua  ; '  Seiilea,  App-  I 

u>  iutdmer,  p.  164  ;  Liuifr.  Epp.  cd  Qilw,  No.  x.  I 
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the  chiefs  iu  cliurch  luul  btale   weiv  in  tliuiiiii;^h    ■■  c\- 

pres»es  nitlier  tlmu  overcomes  the  iliHScultv.      Bui    i'  lii- 

cultjr  which  has  never  yet  l>eeii  uvereone;  and  it  is  pri>b*U<i 
tliut  the  Cuiiqucrur's  rule  went  djt  near  to  the  boluUoti  xji  nnr 
ytittr  tJtet)rv  has  ever  dotie.  A  secund  rule  wuii  Utta,  '  He  liiil 
not  suffer  the  primate  of  his  kiugdoni,  the  iirdihUtiop  of  CVnleT' 
hur>-,  if  he  had  culled  togethfr  iiniler  his  prebideiicy  au  MaeotMy 
cif  hi><lio[J8,  to  eiiiu-t  or  pruliihit  au,vthiug  but  what  was  i^roe*liU> 
ta  his  will  aixl  iuid  been  first  ordained  hy  him.'  This  was  » 
most  iiecesawy  limitation  of  the  powers  recognized  an  belonging 
Iu  the  ^|lirituul  iour(»,  uur  did  it.  iu  lUi  uge  in  m'IucIi  there  wiu 
no  discord  of  i-eligious  opiniou,  create  any  of  the  scandals  which 
might  nrise  under  move  modem  conditionn.  Tluj  two  rules 
together  express  the  priifeiple  uf  the  luaxiiu  su  well  known  in 
Inter  times,  '  cujus  re^oOi  ("jus  religio '  in  tliut  eurly  I'uriu  in 
which  it  recommended  itself  to  the  great  (.'hoi-les.  A  thin)  rale 
Was  thiti ;  '  he  did  not  allow  uuy  of  his  bishops  publicly  to  iui- 
]ilead,  excMiiimuiiicnte,  or  constrain  by  penulty  of  ecclesijtsticol 
rigour,  any  of  his  lioruns  or  servants,  who  was  iuforineii  against 
either  for  adultery  or  for  any  capital  crime,  except  by  his  own 
coniniund.'  Of  this  also  it  may  be  said  that  it  uii-ibt  work  well 
when  regulated  by  himself  and  l.anfrunc,  but  that  otherwiso  it 
created  rather  than  solved  a  difliculty  '.  A  further  usage,  wliich 
was  claimed  by  Henry  I  as  a  pn-cedenf,  was  the  prohibition  of 
the  exercise  of  legatine  power  in  England,  or  even  of  the  legate's 
huiding  on  the  soil  of  tlie  kingdom  without  royal  licence". 

Such  |irecauliiins  as  these  show  little  more  than  an  incipient 
misgiving  as  to  tlii-  reliitions  of  ehurch  and  stale  :   a  nusgiviu<T 


'  Kmlim-r,  Hi^i  ^l'^.  i.  ..i.  Sil.lrii.  j..  6  -  Tlie  riilr*  (.f  William  Rufus 
are  tliun  •tiit«<i  by  Aii»eliii,  Kpp.  iii.  40:  "  tliigelmt  mini  n  mv  rtx  ut 
vnluulAtibua  biiis,  quK;  cnutni  lei^'oui  el  vuluntntrfii  Dei  erant,  mib  UDiiiln* 
kl«i-titucliiiiii  aMH'iiium  pnel>er«iii  ;  tikiii  8iu«  juuione  i>|><at>iliciim  uiJn|j»t 
ttcciiii  aut  k|jpclliiri  in  Aiigllii,  iiec  \\\  e|iiatoUiii  ei  iiiitter«iii,  sul  »b  00 
T  liiikiMiin  reci|>ereiii,  vel  decretU  eju«  ol>e<lircm.  Cuiiiiliiiiii  noo  (lemiialt 
l<«lebrari  in  re^tiu  muii  ex  quu  rex  faetits  jftili  yer  treili't-itn  AtiTt>i«  * 
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which  might  well  Eiigge»l  itself  either  tii  tlie  king  or  to  the 
thoughtful  mind  of  the  adviser,  who  saw  himself  at  the  head  of 
•  church  which  had  bt'tn  long  at  uneasy  anchorage  apart  from 
tiiOM-  eccleKiatttical  tumnllit  int'U  the  uiidst  of  which  it  was  soon 
to  lie  hurried.  There  is  something  Karolingian  in  their  sim- 
plicity, and  [KiKsilily  tliey  may  have  heen  suggestfd  by  the 
gorminutiiig  Oallicauiam  of  the  day.  They  are,  however,  of 
grtiut  prospective  iiuportuuce  and  form  the  basis  of  that  ancient 
customary  law  on  which  througliout  the  middle  ages  the  English 
churcii  relied  in  her  struggles  with  the  paj)acy. 

The  removal  of  the  epijwopal  sees  from  the  villages  or  decayed 
towns  to  the  citicB*  is  another  mark  of  the  reign  which  is  idgni- 
licjint  of  change  iu  the  ideas  of  clerical  life,  but  is  not  of  impor- 
tant consequence.  The  Norman  prelate  prefenvd  Bath  to  Wells 
fuid  Chester  to  Lichfield  :  he  felt  that  he  was  more  at  home  in 
the  company  of  the  courtier  and  warrior  than  in  the  monaster)'. 
In  the  council  of  London,  a,d.  1075,  it  was  determined  to  re- 
move tlie  see  of  Sherborne  to  Old  Sarum ;  that  of  Selsey  to 
Chichester ;  and  that  of  Lichfield  to  tliester.  The  see  of 
Dorchi-ster  was  removed  to  Liucobi  in  1085  ;  that  of  FJmham, 
which  hud  been  transferred  to  Tbetford  alwut  1078,  was  moved 
to  Norwich  in  not.  The  .see  of  Crediton  had  been  transferred 
to  Exeter  in  1050.  Bishop  John  of  Wells  took  up  his  station 
at  Rath  iu  1088  '.  But  the  change  went  little  further  than 
tliis  :  the  monastic  rigour  was  tenacious  and  aggressive  :  Lan- 
fnmc  was  himfclf  a  monk,  and  allowfil  the  monastic  traditions 
of  tJio  oarly  English  church  even  more  than  their  due  weight  in 
hia  reforma".  It  is  now  that  the  secular  clerks  finally  disappear 
from  those  cathedrals  which  remained  monastic  until  the  Itefor- 
nuttion.  The  archbishop  seems  to  have  boon  urged  by  Alexander 
II  to  reorganise  the  cathedral  of  Canterbury  on  monastic  prin- 
ciples ;  and  the  same  po(>e  forbadi;  bishop  Walkelin  of  Win- 
,  chest«'r  to  exjiel  the  monks  from  hi'*  church.  In  the  reigns  of 
I  E<lwanl  the  Confcs«or  and  William,  the  bishops  of  Wells.  Exeter, 
kaad  Vork  attempted  to  nrdace  their  canons  to  rule  by  ordering 

'  .Se»  Wilkinj.,  (.'oiK^Jlim  i.  363. 
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them  to  lijive  a  coninion  refcctnrj'  ami  dormitory.  They  were 
uualile  to  enforce  the  conimniul.  The  institution  of  Auguslinian, 
or  Kegular,  cunonH,  whidi  roBiilffd  from  tiie  like  projects  of 
reform  was  not  udoptvd  in  any  English  ciithedral  until  the  see 
of  Carlisle  was  founded  by  Henry  I,  and  thus  continued  the 
only  Augustinimi  catlifdnil  in  Knglund  until  the  Refoniinlion, 
iilthough  many  fif  the  Scottish  cathedrals  were  nuule  Augustinian 
in  the  twelfth  and  thirteenth  centuries.  The  abuses  of  the  rich 
fouiulations  by  mamed  canons,  who  would  jierpctnute  a  here- 
ditary clerical  caste,  were  glarini,' ;  and  so  strong  was  their 
interest  in  both  Normandy  and  England  that  neither  legal  nor 
eccleMHSticnl  discouragement  could,  for  a  century  and  a  half, 
avail  to  extinguish  the  evil '.  The  cathedrals  were  at  last 
divided  between  the  two  inouasttc  and  secular  Bystems  in 
nearly  equal  iirojiortionf.  Canterbury,  Winchester,  Durham, 
tloventry,  Norwich,  Rochester,  Worcester,  Ely,  anrl  Hiith  were 
left  to  the  monks ;  York,  London,  Exeter,  Lichfield,  Wells, 
Hereford,  Lincoln,  Salisbury,  and  Chichester  were  fecured  to 
the  canons.  But  the  reforming  prelateH  showed  no  wish  to 
throw  in  their  lot  with  their  churches.  The  bishop's  share  of 
the  estates  was  separated  from  that  of  the  monks,  and  the 
exemptions  which  had  Ijeen  obtained  by  the  favoured  non- 
cathedral  monasteries  were  grasped  at  by  the  couventual  cathe- 
ilrals  in  order  to  oust  the  jurisdiction  of  the  liishop  in  the  houte 
and  in  the  property  of  his  chapter.  Thus  even  when  the  sees 
were  transferred  to  the  cities,  it  was  rather  the  cathedral  body 
than  its  nominal  head  that  increased  in  |)ower  and  {>onip.  New 
churches  rivalling  in  l)eauty  and  size  those  of  the  continent 
began  to  be  built,  and  hospitable  establishments  to  \>t  doubled. 
New  orders  were  instituted  in  quick  succession.  Tlie  canonical 
reform  failed,  but  the  Augustinian  canons  grew  up  out  of  the 
failure  :  every  attempt  at  monastic  development  took  ultimately 
the  form  of  a  new  rule,  and  in  England  all  found  a  ready  and 
too  liberal  welcome.  In  many  instances  thi.'s  liberality  waa 
exercised  at  the  expense  of  the  parish  churches,  and  an  evil 
precedent  was  establisbed  which  outlived  in  its  effects  very  much 
'  Epp,  Cantuiu,  ^ref.  xxvi, 
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uf  the  advantage  gained  from  monastic  piety  and  cultivation. 
But  these  results  are  yet  far  distant. 

102.  A  general  view  of  the  leign  of  the  Conqueror  suggests  Tnuuiuonai 
the  conclusion  that,  notwithstanding  the  strength  of  his  personal  the  Con- 

.         .  ,  quepor*« 

character,  and  his  maintenance  of  his  right  as  king  of  the  reign. 
English  and  patron  of  the  people  both  in  church  and  in  state ; — 
notwithstanding  the  clearness  of  his  political  designs  and  the 
definiteness  and  eolidity  of  his  principles  of  action,  there  was 
very  much  in  the  &tate  system  which  he  initiated  that  still  lay 
iu  solution.  So  much  depended  on  the  pei-sonal  relations  be-  ^ 
tween  himself  and  Laufranc  in  church  matters,  that  after  their 
deaths  the  whole  ecclesiastical  fabric  narrowly  escaped  destruc- 
tion ;  and  in  temporal  matters  also,  Lanfranc's  influence  excepted, 
the  king  had  no  constitutional  adviser,  no  personal  friend  whose 
auihority  contained  any  element  of  independence.  William  is 
his  own  minister.  His  jiolicy,  so  far  as  it  is  his  own,  owes  its 
stability  to  his  will.  His  witau  are  of  his  own  creation, — 
feudatories  powerful  in  enmity,  no  source  of  strength  even  when 
they  are  friends  and  allies, — with  a  policy  of  their  own  which  he 
is  determined  to  combat.     His  people  fear  him  even  when  and  General 

,.,.,  ,  .  character  of 

where  they  trust  him  :  he  is  under  no  real  constraint,  whether  hi«  gorera- 

luentu 

of  law  or  conscience,  to  rule  them  well.  His  rule  is  despotic 
therefore,  in  ^pite  of  the  old  national  and  constitutional  forms 
which  he  suffers  to  exist :  it  is  the  rule  of  a  wise  and  wary,  a 
strong  and  resolute,  not  a  wanton  and  arbitrary  despot;  it 
avoids  the  evils  of  irresponsible  tyranny,  because  he  who  exer- 
cises it  has  learned  to  command  himself  as  well  as  other  men. 
But  a  change  of  sovereign  can  turn  the  severe  and  wary  rule 
into  savage  licence  ;  and  the  people,  who  have  grown  up  and 
have  been  educated  under  a  loose,  disorganised  polity,  see  no 
difference  between  discipline  and  oppression.  The  constitutional 
effects  of  the  Conquest  are  not  worke<l  out  in  William's  reign, 
but  in  that  of  Henry  I.  The  moral  training  of  the  nation  does 
not  as  yet  go  beyond  castigatiou  :  the  lowest  de})th  of  humilia- 
tion has  yet  to  be  reached,  but  even  that  yields  i.eccHsary  \emoo* 
of  its  own.  It  is  useless  to  ask  what  the  result  would 
been  if  the  firat  Norman  king  had  be«D  auch  a  man  a« 
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Bofas :  but  it  was  most  fortunate  for  the  English  that  in  the 
hour  of  their  great  peril,  when  they  had  neither  ruler,  counsel, 
nor  syi^te^l,  they  fell  under  the  rule  of  one  who  was  a  law  to 
himself,  who  saw  the  coincidence  of  duty  and  policy,  and  pre- 
ferred the  forms  of  ancient  roj'alty  to  the  more  ostentatious 
position  of  a  feudal  conqueror.  He  was  a  hard  man,  austere, 
exacting,  o])pressirc :  his  heavy  hand  made  the  English  them- 
selves comprehend  their  own  national  unity  through  a  commu- 
nity of  suffering.  Yet  in  the  suffering  they  were  able  to  discern 
that  there  might  be  still  worse  things  to  bear :  one  strong  master 
was  better  than  many  weak  ones,  general  oppression  than  actual 
anarchy.  The  king  made  and  kept  good  peace.  The  Danegeld 
and  the  Forest-luw  were  not  too  much  to  pay  for  the  escape 
from  private  war  and  feudal  disruption. 
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FOUnCAI.   SURVEY    OF  THE   NORMAN   PERIOD. 

103.  PoinU  of  contention  in  the  Norman  reign*. — 104.  Title  of  William 
Rufa* :  strug^e  with  the  feudatoriea. — 105.  Recognition  of  the  right*  of 
the  English.— 106.  Afasolate  tyranny  :  in  Cbarch:— 107.  In  .State.— 108. 
Accession  of  Henry  I. — 100.  Humiliation  of  the  fendatories. — 110.  Alliance 
of  king  and  people. — 111.  Institation  of  strong  government  ■ystem. — 112. 
Ecclesiastical  policy. — 113.  Accession  of  Stephen. — 114.  His  misgovem- 
ment. — 115.  The  consequent  anarchy. — 110.  Scheme  of  refonn. 

103.  The  political  history  of  the  C'onqueror'n  reifrn  connwt*  foUikai 
'mainly  in  the  three  great  rtmggles  with  the  natire  Eoglith,  Um  (>«. 
r .  with  the  rebellioos  earls,  and  with  tb«  dieobedieDt  beir     The  ntgn. 
'^•foreign  wais    and    the    cou&titational  meaKure*  whi^b  Ibtry  in- 
volved were  in    close   connexvun   with  tne  or   oth«r   wf  theae 
struggles. 

Under  the  first  head  are  eoBipriwd  the  several  cuuitMt*  with 
the  English  which  either  aru«e  fri/m  the  utttxiiuffniiAttd  (pirit 
of  resistance  to  conquest,  or  wer*  j,rov'/lM*i  by  the  iwverity  of 
the  Norman  ministers,  or  wer^r  lAiuml^XtA  }/r  tltf,  br/pe«  enter- 
tained by  dynaatic  jarXiBua  that  ?l«^  cr'/wn  uiifrht  lje  rcc/rered 
for  their  respective  kadtn.  In  io6-,  when  William  wu  im 
Normandy,  tbe  Northamlviajx-  ^'atw  (''/f/ti.  the  iiitm^i  eadi 
the  men  of  Herefonliliire  with  the  tM  <A  tl«  Wel>h  T'a*  i 
WUliam  Yitx-OAmn.  and  Kent.  )>roakpt^  by  Eortau-  *£ 
logne,  revolted  againit  Odo  «f  ISayevz.  Iju  lodfS  ti« 
Oodwin  were  in  mm ;  tW  wiidv*«d  Gvt^  beU  «« 
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and  after  the  siibuiissiou  of  Kxcter  the  sous  of  HivioUI  atlemjiUd 
to  seize  Brif^tol.  Tlie  same  year  Edwin  and  Morcar  raited  the 
fltaiuliiid  nf  ivhistftiice  iti  Mercift,  Edpir  Atheiiiig  and  CJosjintric 
in  North umhriii.  The  next  jear  the  sons  of  Harold  again 
attacked  Devonshire,  and  tlie  Danish  allies  of  Edgar  Atheling 
diew  down  William's  exeni[)liirv  vengeance  on  the  North.  In 
1070  and  1071  the  i'nd>ers  of  EujjUmIi  indeiH^ndence  hurst  into 
flame  and  were  extinguished  in  the  Ffii  country;  Edwin  lost 
his  life  and  Mun-ar  his  liherty.  The  rer-nlt  of  the  disjointed 
flruggk'8  was  to  throw  the  whole  country  under  tJii-  fei-t  of  the 
Conqueror  in  a  prosfrntion  more  abject  than  any  to  which  his 
mere  aggi-tssive  amhilion  could  have  reduced  it.  In  detail  and 
in  sum  William  was  victonouc,  [>»rtiy  through  the  still  un- 
broken force  of  his  own  ]mwer  as  leader  of  the  Norman  host, 
and  partly  throui-h  the  want  of  concert  among  his  enemies. 
The  fiiniily  of  Oi^dwin,  whote  strength  lay  in  the  pujiiiort  of 
Welsh  aiid  Irish  princes,  bad  not  n  single  principle  in  common 
with  the  rcuuiiint  fif  the  West-Saxon  Lmisi',  wbime  allies  were 
in  Scotland  mid  Dcninarlt.  Eadiic  the  Wild  might  raise  Here- 
fordshire, but  he  was  too  fur  uwiiy  to  1h1|)  the  men  of  Kent. 
The  strong  and  united  Nornmii  force  met  Iheni  and  ci-ushetl 
theui  separately.  The  lerrilile  vengeance  wieake<l  on  the  Nor- 
thumbrian iHipulation  etftctually  prevented  any  further  attempt 
at  a  rising,  and  the  English  found  in  obedience  to  one  strong 
ruler  a  Kource  of  unity,  strength,  anil  safety,  such  as  they  had 
not  possessed  since  the  days  of  Edgar.  They  suffered,  without 
|>ower  to  rebel,  until  all  the  ohl  causes  of  division  amongst 
them  were  forgotten. 

•  Tlie  second  series  of  events  begins  with  the  conspiracy  of 
the  earls  in  a.d.  1075.  This  conspiracy  opens  a  new  page  of 
history  which  possesses  far  more  constitutional  interest  than 
that  which  preceded  it,  The  speeches  put  by  Ordericus  Yitalis 
in  the  mouths  of  the  conspirators  give  a  clue  to  (he  understand- 
ing of  the  next  century.  I'oger  of  Bretcuil  and  Italjdi  Guader, 
the  former  being  earl  of  Herefordshire,  the  latter  of  Norfolk  or 
East-Anglia.  were  discontented  with  the  ample  provision  that 
the  king  had  made  lor  them,  and  made  u  statement  of  their 
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grievances,  which  the  historian  elaborates  into  a  speech'. 
William  they  said  was  a  bastard  and  had  seized  the  English  luoMacta 
crown  unrighteously ;  he  had  oppressed  his  nobles  in  Normandy, 
despoiled  the  count  of  Mortain,  poisoned  the  counts  of  Brittany 
and  of  the  Vexin  ;  he  had  refused  td  reward  the  followers  who 
had  fooght  his  battles,  or  had  given  them  only  barren  and 
desolate  lands.  The  Eloglish,  although  they  would  gladly  have 
had  revenge,  are  described  as  contentfdiy  cultivating  their 
lands,  and  more  intent  on  enjoyment  than  on  battle.  The  mal- 
contents propose  to  earl  Waltheof  that  England  should  be  re- 
stored to  the  state  in  which  it  was  in  King  Edward's  time ;  one 
of  the  three  should  be  king,  the  other  two  should  be  dukes'. 
Waltheof  declined  (he  project,  but  fell  a  victim  to  the  suspicious 
hatred  of  William,  who  spared  the  lives  of  the  real  offenders. 
The  grounds  of  the  discontent  thus  stated  seem  to  include  three  objoetoof 
points — the  title  of  the  king,  the  condition  of  the  English,  and  ncjoiax 
the  restrictions  imposed  upon  the  Norman  vassals :  and  these 
/  are  the  very  points  which  give  interest  to  the  history  of  the 
Norman  period  ;  fur  a  century,  no  king  succeeds  with  undi»- 
puted  title  ;  the  Norman  baronage  is  incessantly  in  arms  in 

'  Ord.  Vit.  IT.  14  :  '  Degmer,  ntpotc  nothnt,  ert  qoi  m  nnocapstor,  et 
in  propstalo  diTinitiu  Toaottniar  quod  Deo  displicet,  dam  tali*  hero*  regno 
praeddet.  . . .  Ipw  Willelniimi  WaHeugtun  MoritoHi  comitem  pru  ono  verim 
ezbereditarit,  et  de  XensUu  penitiu  effagmrit ;  Walteriiim  Pontecii  eomitera 
Edmrdi  regis  nepotem,  cam  BioU  azore  ta%  Faletiae  h/japiUrit,  et  ttntmnt 
potione  rinul  amboe  ana  nocte  peremit.  Conanmn  qooqoe  itrenoiaimain 
oonanlem  Teneno  infedt. .  .  .  Uaee  et  alia  molta  eiga  eognatr;*  et  aifinea  txvit 
■oelera  WiBdmna  peregit,  qni  laper  noa  et  compare*  Bimtnm  adhoc  iimilia 
perpattare  noa  deautit.  Nobile  regnam  Angliac  tcmere  tnvaait,  geoninoa 
heredea  injoate  tmeadarit  Tel  in  eiiliDm  crodeliter  pepalit.  Maoa  qooqoe 
adjntorea,  per  qoof  aaper  omne  gena«  (onm  raUimata*  eat,  nan  ot  ill <  iiiaw  1 
honoraTit,  <ed  mahia  qoi  aangtmiem  ranm  in  ejm  latellitio  fodentut  ingntox 
ezatitit,  et  pro  friTolia  ooeacionibo*  ad  mortem  oaqoe  Teiot  hoatea  paniH. 
Voloetatia  TictoriliaB  (terilea  fondot  et  boctiam  depopalatione  dwJatoa 
donaTit,  et  eiadem  poatmodom  rtstaaratqa  araritia  ocigente  abatolit  ae« 
minofSTit.  . . .  £ceen>aiar  panezereitoa  traot  pnntom  naoratar,  a«idaiiq«e 
belUa  aeritar  oceopataf  detiaetor.  Angli  (oa  fixm.mij4o  rora  culaaA, 
eonTiTiiB  et  pot:<ti<iaiba*,  mtm  praeiiia  iotendant,  mmmoftTK  taoacn  pa* 
auorniM  i  III  in  parmtom  oHaoDcfn  Tidere  concapucont.* 

*  Ibid.  'A«|nie»ee  iMini  et  indcsinenWr  inbaere,  et  tertian 
^"gfrr  BobancaiB  me  dabio  potent  ba^cre.  Voiomoi  eniai  at  atati 
ftHiiiMJs  redmltgiatni  o— tnwdia  seat  olim  &dt  tenpore  Edvaufi  ] 
ngk.    Caaa  cz  mobm  at  rex  et  doo  nnt  docea  et  me  mtb'    ~  ~* 
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the  bajirf  of  his  enemies  ami  how   hf*  liiul   repiiid  them.      He- 
looked  foi'M'an.l  aUo,  and  augured  for  the  future;  but  he  did 
not  attempt  lo   do    viuleuce    to  destiny.     Bobert   must   buv«  ' 
Normundy  ;   Willinm  he  wi^-Led,  but  dared  not  command,  tbouUI 
have  England ;  Henry  he  wus  sure  would  huvv  all  iu  ttie  end. 
Mis  experience  suggested  inudi  misgiviog,  but  furnished  oo  I 
ineuus  of  directing  the  future.      He  saw  the  struggle  that  must  I 
cume  as  suon  as  his  dt'iith  opi'Ued  the  question'.      He  ilifd  ou  I 
the  9th  of  September,  1087. 

The  claim  of  Rotwrt  to  the  whole  of  his  futlicr'a  ilomininuK  J 
was  taken  up  by  ijic  restless  barons  at  once:  far  the  larger  | 
part  lulhered  to  him,  especially  his  father's  brothers  Odo  of  1 
Ifeyoux  and  Robert  of  Mortaiu  ;  also  Qosfrid  of  Coutonce*,  | 
Robert  Mowbray  and  Roger  Montgoniery :  indeed,  all  the  I 
]>riuces  of  the  Conquest  except  the  earl  of  Chester  and  Williuni  I 
of  Warenne'.  Willinm  overcame  the  opi>o&ition,  bnt  was  not  1 
yet  strong  ouougli  to  puuisli  it.  The  only  great  furfeituro  I 
was  Odo's  earldom  of  Kent.  Seven  years  later,  in  1095,  on  J 
attempt  was  made  to  get  rid  altj>gctlier  of  the  Cojiqnei-or'a  I 
heiri',  and  to  assert,  for  Count  Steplitn  of  Aum/ile,  the  graudson  ] 
of  duke  Rol)«rt  the  Second*,  tlio  hendsliip  of  the  mcc*.  ThisI 
also  failed,  and  was  followed  by  consideral)le  bnt  still  cvutioual 
forfeitures;  the  great  earl  Robert  Mowbitiy  of  Northumberlaud  J 
lost  his  liberty  and  estates ;  Roger  de  Lacy  was  deprive<i  of  \a»\ 

'  Oril.  Vit.  vii.  If,  1 6.  I 

'  Orderioua  mentionii,  as  taking  pail  in  the  tint  riain);  on  RobertH  J 
liebair,  Bihliiip  Odo,  Eintatf  of  Bimloi;ne,  Robtrt  uf  Kelesoie,  anil  lii»  father  I 
linger  Montgouiory  (.fCii-eHy*,  Hnjjh  of  tJrantmrKuil,  »ud  Bernard  of  J 
Neufmarclie ;  lib.  viii.  c.  i.  Florence  ndils  Goefrid  of  Coutancco,  Robert  J 
of  Morlaiii,  and  RulaTt  Mnwliray,  the  lent  of  whom  is  |ilno«<<l  by  Onlericu*  I 
on  the  KJde  of  WilliHiii  Uuliio,  and  tlie  liisliup  of  l.)urtiani.  On  the  kiu(>'ii  I 
•ide  weru  ]liit;li  of  Clieatcr,  WiUiHiii  uf  Warvnne,  and  Uuli«rt  Pitz-Hamon  ;  I 
but  the  mainf«t.ty  of  the  |».irly  wa*  Laiifranc.  I 

'  Odo  of  Aumule,  ilie  fitber  of  ooiint  Hlcphen,  wasmarrii  '  iTofl 

the  Conqueror,  who  in  tjiid  diitinctly  by  Orduricun  to  hav'  Jilcr  j 

of  duke  Eotirrt  and  Harlolta  Jib.  iv.  c.  7).     The  ('ontinu.i^ '..  Uiiaiii  I 

of.Tumitge9{ed.  Camden,  jj.ftS;  <>alli»hnr  tliv  uterine  *i>«UirofilieCon(|ni^r«tr;  I 
it  i>  iinfxHiHihIe  that  the  Morniana  uliiiuld  liavv  no('«|>trd  tlie  idea  of  electing  J 
an  eutiro  (trangvr  tn  the  ducal  bouve.  See  Htaplctou,  Rot.  tkaoc.  Narnt,! 
vol.  ii.  p.  XX  xi.  I 

•  The  lieads  of  thin  revolt  ».  "u'  t«>  l''lorcnc»,  Robprt  Mowbray  1 

aarl  of  N'orlhuniherland,  nml  \^  u.     t^rderic  addi  Ito^'rr  da  L«cy  I 

•nd  earl  Ilngti  of  8hrrw»|ivir>.     wi...  >  n.  viii.  13.  1 
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liuiidrcd  and  sixteen  manors,  tie  earl  of  Slircwgljuiy  pad 
an  euoimous  iixic,  William  of  Eu  was  mutilated.  A  great 
gap  was  already  made  in  the  phalanx  of  the  feudatories ;  the 
death  of  William  stayed  but  did  not  avert  the  destructiou  of 
the  rest. 

105.  But  far  more  important  in  princiiile  tiian  the  demo- The  wi 
Htion  of  the  single  feudatones  it>  the  relation  created  and  <m  Uw 
Btreugtbened  between  the  king  aad  the  native  English.  Tho 
CVuiqiu-riir's  la»t  wifh  for  the  disposal  of  Eiigliuid  was  cmifidwl 
to  J.nnfraiic,  as  the  head  of  the  witenaf^eiiiot  of  tho  kingdom: 
nnd  Lanfranc  proceeded  to  secure  the  fulfilment  of  it  in  such  a 
constitutional  wh)-  us  lay  open  to  him,  whin  tlii^  majority  of  the 
baronage  were  inclining  to  duke  lioliert.  Williiiui  was  ready 
to  make  any  promise  to  secure  his  crowu.     Me  swure  to  Lan-  Pttirai«>< 

Will  tAtii 

franc  that  if  he  were  made  king  he  woulil  ]iri'feei've  justice  and  Kivfiw: 
e<4Uityand  mercy  throughout  tiie  reiilni,  would  aefuiKl  againsl  all  aaUon: 
men  the  peace,  liberty,  and  security  of  the  churches,  and  would  in 
all  thinps  and  through  all  things  comply  with  his  ]>rccpjit8  and 
coHUsela'.    On  this  understanding  Laufiaiic  crowned  him  and  re- 
ceived the  foi-mal  etjunciation  of  the  engagement  in  the  coronation 

oaths.     The  outbreak  of  wur  immediately  after  fcrced  from  him  intli»UiD« 

of  robeUioD. 

another  aeknowkdgmi-iit  of  his  duty.  He  found  Lanfranc  his 
ablest  atlviser,  Wulfstan  his  most  energetic  supimrter  ;  he  called 
the  English  together,  declared  to  tlu  m  the  trea.=ou  of  the  Normans, 
and  begged  their  aid.  If  they  would  atsist  him  and  l)e  faithful 
in  this  need,  he  wovdd  grant  them  even  a  better  law  than  (hey 
would  choose  for  thenij-elves ;  he  forliiule  on  the  instant  all 
unjust    taxatioji,  and  suneudcrud   his  hold  ou  their  foreats '. 


'  '  Veren.s  ne  dilnlin  conset-ratiun'a  aune  inferrcl  ei  diipenJiuin  cupiti 
hunorii,  cnepit,  tarn  per  se  quaui  per  omn  en  quoa  poterat,  fide  raeraraentoque 
I^nfraiicn  promittere  juatitiain,  a«]uit.-item  ct  uiinericordiam  ae  p«r  totiim 
rejjnum,  rt  rox  foret,  in  omni  negolio  servaturnin  ;  pacein,  libertattm,  aecu- 
ritatem  errJnianim  cuntTa  onuies  (lffvni<ur>ini ;  noonon  praect>ptia  at<)uu 
Ciiiiail'ia  fjiH  per  iminia  vl  in  i>iiimi1>ui  >il>ti inpiruttiriiin.'  Kaitmor,  Hiat. 
Nov.  i   p.  1.). 

'  Of  thia  avciiiiil  foruijil  engageuieiit  tn  gfivi-ni  well  we  Imve  fmir  acoounLs. 
1 1  j  Florwnce  Bny» :  '  Congregato  vero  i|uantuiu  ad  prai-atna  |iiiterat  Nnr- 
nianuorum,  aed  tauien  uiaxiiiie  Angloruin,  cqutatri  et  pcdestri  I'cct  mediacri 
exotcita,  aLituena  legca,  promitlciia  fauturibut    i  niaiik  txina  .  ,  ,  teiider« 

vol,.  I.  T 
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««'    The  English  too  vrillingly  belipved  him.  iind,  throwing  ihcm^ 
selves  with  energy  into  the  struggle,  bruught  it  to  a  sucrecsfuL 
issae.     The  king  forgot  his  promises,  mid.  when  reniiude<i  of 
them  hy  Laiifrunc,  auswered  in  wrath,  '  Wlio  is  there  who  caul 
fulfil  all   that   he  promises  ? '     Lttufranc's  death  retnovpd    his 
best   couuFellor,  and  he  began  to  Hct  with  unrestrained  aoil 
anrincUi     wanton  tyranny.     A  third  timp,  in  a.d,   1093,  when  he  either] 
believed  himself  to  be  dying  or  wished  to  purchase  a  reprieve  by  j 
repentance,  he  made  a  formnl  declaration,  ])ledging  hi^  faitband 
making  the  bishops  the  sureties  between  himself  and  his  God, 
sending  them  to  make  the  promises  for  him  before  the  altar.    A 
written  proclamation  was  made  and  sealed,  all  prisoners  w«re  tn 
be  released,  all  debts  pardoned,  and  all  offences  forgiven  and  for-  1 
gotten.     To  all  the  people  moreover  were  j)romised  good  and  ; 
holy  laws,  the  inviolable  observance   of  right,  and  a   severe  I 
examination  into  wTongs  Buch  as  should  frighten  all  men  from] 


diipoBuit  Roveoewtnun.'     (i)  Simoon  of  I>tirh»m°.  '  Hno  »adit«  rex  fccilJ 
convucaie  Anglos  et  oitennit  e\»  tnulitioncm  Norumunorum  c-t  n^'kvit  til 
sibi  Kuxilio  mseut,  eo  tenore  lit,  mi  in  hm  ueceaaitaCe  Hibi  fijelu  exiaterent, 
iDeliorem  legem  qaam  vellent  eligere  eU  conoederet,  et  omueiu  iDJuatuiii 
Boottuin  interdixit  et  cnnnntiit  omnibus  rilviu  8U»s  ot  venatinnem.      iW<i 
qaicquid  promisit  ]iarvo  tempnre  ciKtodivit.      Aii^li  umen  fiiielttcr  eum 
juvaliant.'     (3)  Willi.im  of  Malmesburr,  O.  R.  iv.  5  306:  '  Vidros  Nijr- 
manuoa  pen«  oiunes  in  una  rsbie  coiLspiratoa,  Anglo*  prolxs  «t  fortr •  t  iroa  1 
qui  adhuc  roidui  erant,  inritatoriia  icriptix  scc«nut;  quibus  su(>«r  iujariia 
Buis  qucriinuiuain  faciens,  bonaaque  leg«a  et  tributorum  Ic-ramcn  lib«nkaqne 
venatiouca  poUicena,  fidelitati  auae  ubligsvit  .  ,  .  Angloa  aui«  ai>|i«IU>;  | 
jubet  ut  compatriutaa  advocent  ad  obsidionem  venire,  nisi  i^i  t^vti  veiint  sub 
nomine  AHhiiig,  quod  nequam  aonnt,  reuuinere.     Aii),di  qui  iiiliil  taiaeriua  ] 
putar«nt   quam   hujusce  vocabuli   dedecorc    wluri,   catervivtim   ad    Kgeni 
cuufluunt   et  invincibilem   exurcituni    faciunl.'      (4)   Ordriicua,    viii,    a ; 
•  [jtiifranruni  itnqui-'  arcbicpiHCopum  cum  auffra^nei.i  pmcsulibu-*  ■■^^•••->  ■- 
Ahgloaque  natnralea  cr»nvocavit,  ut  coiiatua  iidverfUitioruiii  ac  %• 
iixpugnandi  eoi  indicavit.  Al  ilU  regem  ut  [>crturbalort«]u«ci<>ciiii  1    1 
H<lli<irtali    sunt,    nvsio^ue    pmmptiaaimoa    a<i    ailjuvanduiii    poUiriU    •unl. 
Angluruiii  vvro  trigiiit.i  iiiillia  tunc  ad  nervitiiim  iBgin  »|Miiit<i  sua  cuuvrnv- 
runt,  regemque  ut  peiHdoa  pnxlitorfa  abaqu»  r«i(i«clu  puniretailiiKiiiueniDt, 
dicciitca  "  \'iriliter  m^c  ut  rfgia  tiliua  ut  lej{itiiii<>  ad  regnnm  asiaiimptua, 
»6curu8  in  hoc  regno  dominare  (tniiiihus.     Nonne  vides  quot  tcoum  Humiia, 
tiliiquu  ^Tatauler  paremiis  '     I'aaxim  |i*T  tutain  .\ll)ltim-ui  iiiipi  r.i  onmoiqur 
r«l>rlle«  dc'jioc*  n-gali  justilin.      U»qiio  ml  luorti-ni  pni  If  f,.i  i  .1  . :,;o«    two  | 
uiiqunm  tilii  alium  praopourmn*.     Stulluiu  iiiiiiix  H    |irnf.  rrjf) 

pravfcrro  liotlpin  cxtraiiruui.     Itvleatiiliilis  gvn«  iNit  nnni-  pn  iiiitii 

i»t.  I'halaux  morti  nil  viriiia  quae  domiiii  aiii  gaudot  rums.  .Njlartvr 
.\ugliiruiii  rimare  liinlciriiM,  iuvi<iii«»qu«  <om|>cr  fidiM  priuriptbiit  auU 
Angligciwa, " '  ' 


BfeognUion  of  Bot/al  ihi/y. 


in 


oril-doing '.     Tht;    kin'.'    rpcovpird     liiit     licliiivnl     worse    than 
evtr '. 

The  acknowledgmciiU  of  his  duty  were  however  not  without 
their  value.  The  charter,  if  it  ever  existed,  was  lost,  and  the 
benefits  it  promifed  were  withhekl.  The  quarrel  with  the  (?hnreh 
followed,  and  the  wretched  king  cast  away  even  the  outward 
oliwrvsnee  of  morality  and  religion.  But  he  had  testifiwl  to 
the  nation  his  own  duty  aud  their  right.  He  had  revealed  to 
them  their  moral  and  material  strength  at  the  snme  time.  Feur 
of  man  and  dread  of  tlod'H  present  judgment  forcid  him  to  the 
promise  whieh  was  a  confession  of  justice,  ai;d  placed  means  in 
their  hands  which  would  set  their  rights  on  a  firmer  Iwisia  than 
tlie  conscience  of  a  tyrant.  If  the  reign  of  Willianj  Kufus  had 
no  other  importance-,  it  tau);ht  a  lesson  of  profoundly  valuable 
conDe<|ueuee  to  his  succett-or. 

106.  It  is  not  easy  at  first  sight  tu  determine  exactly  the 
particular  measures  by  which,  in  spite  of  his  professions  of  good 
govrniment  and  the  support  which  he  purchasi-d  by  them, 
William  llufus  earned  the  detestation  of  all  classes  tf  his  sub-' 
jecta.  Tlie  historians  describe  him  as  a  strong,  fierce,  and  nrro- 
gatit  man,  of  abandoned  habits,  cruel,  profane,  and  avaricious  ; 
but  their  general  declamatory'  tone  hides  rather  than  reveals  the 
constitutional  grievances,  except  where  they  touched  the  Church. 


'  Florence  aaja  :  '  Cum  «e  pntkret  cito  nioritumm,  at  ei  gtii  l>arone«  sag- 
geaierunt,  vitftai  luwn  corrigere,  eoclexiH*  non  anipliiKi  venders  arc  itH 
c«nsum  |<oncre,  txA  \\\u»  rcgiiv  tueri  p<>U«)l«te,  irrecUu  Icgea  deatruere  u* 
reetM  itfttuirr  \>to  promiait.'  Endnier,  Hi>t.  Nov.  i.  p.  16  :  '  .VdqiiieMnl 
i|iM,  t'l  cunle    oiiupuncttiB  cuucta   (|uae  viri    av^ntcntia  talit  8c  raotiinini 

^amcxum  toLun  vltaiu  niiaiii  iit  niiui8uetudiiic  et  jimlitia  auipliiu  aervnluriiiii 
HHjpllicDtur.     S|>iiiidet  in  hue  fideni  auiun,  ut  vndrd  iuUr  w  et  Dcuni  tiu:\{. 

"•  Hpio-mwni  auus,  niitt6iL<  qui  liui.'  vutuin  liuuin  I>.m)  miptr  oltaru  xim  vice  pm- 
iiiilUiiiU  Sa'riliitur  tHiictiiin  rei,nw|iic  ai^illu  firuiatiir,  i|iinteniiii  cnptivi 
qaiciimpu)  aimt  in  oiiini  doniinntiuni;  aua  relaxentur,  omnia  debits  irrc 
vooabilitcr  remituntur,  omnes  ofTcnaioms  ante  haec  poq>etmtae  iiidu1t:t 
r«ni«si<>B#  p<«rf>«'tiiae  oblivi"ni  traituntiir.  Poimitliintur  inauper  uoioi 
{«'!  iiivinluMli>olMervHtio  jiiri«,  injiiriaruiu^rsvia 

It  .lio,' 

..  ....:..  1.1.  .:     : ■"  :    r;irct,  rt  ad  (Mm- 

ciliaitil"  I'-nt,  .Vl  |«><>1' 
i|iiiiiii.  I  ^  .  'Liiiii  «•!•  rri^nujii 
cj  .  I-,  apparttiupin  Riif-rcHlftitillua  pri»Jicrl«i|ti»lis 
*|,  vur  advcraia ; '   Will.  Nowli.  I.  i.  
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We  mnv  however,  by  cumparing  tlit  remeilial  mens ureti  of  Henry 
1  with  whitt  is  known  of  the  law  and  cujtum  of  the  Cowqueror's 
reign,  form  some  idea  of  the  nntore  of  the  trnimty  of  Willgun 
Rtifus.  Honulf  Flambaid,  nn  able  mid  luiprinciplid  cltrk,  who 
hud  Wen  long  acquainted  with  Enf;li«nd  ',  find  was  rettrnined  by 
no  gympatiiea  with  either  the  Noiniaii  nobles,  the  native  jtopu- 
latioii,  or  tiic  cler<ry,  was  after  the  denth  of  Laiifrant-  tukni  by 
the  king  into  hie  coiifideiMe.  Whether  or  not  it  ia  fair  to 
ascribe  to  Raunlf  the  suggestion  of  the  tymnnicat  puliey  which 
marks  the  reign,  it  is  tu  him  without  dou1>t  that  the  syntematic 
(irganisiition  of  the  exaeti^ns  is  to  be  attributed.  He  ]K>;^ses&ed,  i 
-as  the  king's  justiciar,  the  manngement  of  all  the  fiscal  and 
judicial  busineSH  of  llie  kingdom,  nnd  sceiun  to  have  exercised 
the  funeti'ins  of  his  office  with  indefaligable  zeal.  Willijiin,  on 
the  other  hand,  although  ati  able  soldier  and  not  deficient  in  J 
jolitical  erafl,  han  left  no  truces  of  admiiiiRtrativti  (K>wer  such  >i8 
mark  the  rule  of  his  father  and  biothrr. 

lianulfs  policy  seems  to  have  beon  i«  tighten  as  much  as  I 
]>o!-sible  the  hold  which  the  feudal  law  gave  to  the  king  on  all 
feudatories  temj«)ral  and  spiritual,  taking  the  fullest  advantage  ; 
of  every  opportunity,  and  delaying  by  uuscnipiiloua  chicanerjr  ' 
the  determination  of  every  dispute.     In  ecclesiasticid  matters  ' 
this  plai>  was  systematically  pursued.     The  analogy  of  lay  fiefe 
was  applied  to  the  churches  with  as  much  miiiuteness  aa  was  | 
])08!^ilile.     The  feudal  relation  had  been  recognisid  in  the  C<m- 
queror's  reign,  the  great  question  of  invistitures  being  set  aeiile  , 
by  the  mutual  good  undorstandiug  of  king  and  priiuate ;    but 
tJie  obligation  was  liWrally  const  rued  on  both  sides.     Lanfrauc  ' 
did  his  duty  as  a  givat  noljle,  and  William  coiitented  himself  | 
with  the  constitutional  claims  to  wluch  the  earlier  systrm  had 
regarded  the  archbishop  aa  liable.     No  advantage  wa*  taken  of  i 
the  vacancies  nf  seex  or  ablieya  to  draw  the  revenues  of  the 
Church  into  the  royal  treasury,  or  by  prolonging  the  vacancy  to 
incrfase   the  accumulations  on  which  the  king  might  lay  his 
hand;   on    the  contrary,  we  are  ilistinctly  iuf<  rmed  thiit  the 
revenues  of  the  vacant  chunhpa  were  collected  and  preserved  in 

■  See  Ch*p.  XI,  txluH. 
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riistody  for  the  new  prelates,  and  thiit  the  i-leetioiia  were  not 

July  jM>(<t[>oiictl ',  The  electiniis  were  themselves  sKiircely 
cunitilcal,  hut  uU  ttifficultJes  were  avoided  by  Liinf'ranc,  whu 
suj,'gesteJ  the  liest  iiu-ii  to  tlie  kiiip  fur  thut  furmal  uoiiiiuatiun 
which  had  ttikeu  tlie  place  of  election. 

RauuU'  FlHiubard  saw  no  other  difference  between  an  ecclesi- 
tcikl  and  a  lay  fief  than  tlie  saperior  facilities  which  the  first 

;ve  for  extortion  ;  the  dead  bishop  Irft  no  heir  who  couKl 
im|K>rtMnately  umti  on  receiving:  seisin  of  hia  inheritance ;  and 
it  was  in  hi.?  master's  j)owit  to  determine  how  goon  or  at  what 
price  an  heir  should  he  created  and  admitted.  The  vacancies  of 
the  charches  were  prolonged  indefinitely,  in  spite  of  canon  and 
custora ;  tlieir  property  was  taken  into  the  king's  hoiids  ond 
administered  by  his  officers  ju.st  as  the  barony  of  a  ward  of  the 
cruwn  mi{fht  be ;  and  all  proceeds  were  claimed  for  the  kijig. 
Not  only  so  ;  the  land.<«  were  let  out  on  farm',  a  large  fine  paid 
down  at  once,  and  a  small  rent  promised  for  the  future:  the 
king  secured  the  fijie,  the  bishop  might  or  might  not  recover 
the  rent.  Further,  the  longer  the  vacancy  lasted  the  less  chance 
there  wttB  of  redress  being  enforced  when  it  wiis  at  last  filled 
up  ;  the  king  could  even  grant  away  the  lands  of  the  Church  as 
hereditary  fiefs  to  his  knights,  and  refuse  to  admit  a  new  bishop 
until  he  had  proniisi'd  to  nitify  hia  gifts.     Lastly,  he  might,  on 

;e  analogy  of  the  relief  payable  by  tiie  heir  of  a  lay  fief,  demand 
-of  the  new  bishop  such  a  payment  ou  entry  as  gave  to  the  whole 
transaction  a  simuniacal  cumplexioii  ^.  All  Uiese  claims  were 
contrary  to  the  terms  on  which  the  endowments  of  the  Church 


CliuruliM 
tr«iit«d  M 


'  W.  Malmeib.  ir.  {  ,^14:  'Tempore  patri*  piKt  deeennm  epiKi<pi  vrl 
kblati>  omnx  retlitus  iuU^Te  custiKliBbiinlur,  iiu1i8tituen<lu  pa^t<lri  resij;- 
DlMhU,  elicebMilurque  pei>ou;ie  rcligiunia  iiKTito  l&uiUbileti.'  Sv«  aUu  Ortl. 
Vtt.  vili.  B,  who  dUtiuctly  i-h.%r)^  Hauulf  (Iwubaril  witli  iiitrotluuini;  the 
vvil  cuvU^in.  • 

'  '  Ad  ceiisuin  priinitua  aklibaliu,  Jebiiie  epiicopntui,  qaorum  patre*  e 
vitA  4ucrM«nnt  noviur,  accepU  »  re^'e  et  inilu  «ni;uli«  oiutu  lunuiuuu 
[•r<rnT)<»e  Don  mudicun  peraolvit  illi ;'  Klor.  Wit;,  a.o.  I  too. 

I     iiry'»    Ii/uiiiiies    in    hi»   diartcr    prove    lli«    exulviice    uf    all    thcae 
...'  utijer  bin  litrrllirr :    •  .Sauctaui  I>ci  ecc!wi»iii  iraprimU  liberam 

I .  iiri,  iiiit:  inortuo  archirpiicopo 

.:  <liiiiwnico  •cclcaiae  vel    an 
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Contfifttficmaf  Iliitory. 


[chat/ 


Iniletlnite- 
ruyal  cUUux 


]uul  l)eeii  gnttitod  ;  but  tliey  were  in  tkccord  to  a  reriain  oxt<<ntl 
with  the  fciulal  sjiirit  now  intixxlucil  into  tLo  country,  luul  llw>j 
very  fact  llmt  tlmy  wcru  nmilc  hIiows  Iiow  »tioiigly  tlmt  i^piritl 
Imd  umde  itself  fell.  The  Church  was  open  to  (lieM  cUinMl 
lux-ause  she  funiislie<l  no  opportunity  for  reliefs,  wardslii|>a, 
marriiijfe,  esdieiit,  or  forfeituri<'. 

107.  From   the  treittraent  of  the  churches  conversely  iWl 
(rontmont  of  the  feudal  landowners  may  \>e  inffrted  :  and  lluJl 
plmrter  of  Henry  I  oonfirmu  the  inference  ;  uitliough  it  is  noti 
c|uite  BO  clear  as  in  the  former  case  tliat  all  the  evil  custom^] 
owed  their  origin  to  the  reign  of  William  Rufus.     On  the  death! 
of  a  vaEsul  the  heir  was  not  admitted  luitil  he  paid  such  reliei 
as  the  king  would  accept*;  the  amount  demaude<l  was  tome- 
times  so  groat  as  to  equal  the  value  of  the  property  ;  the  estata 
might  tlierefore  be  altogether  resumed,  or  it  might  be  rctainoili 
in  the  king's  hands  as  long  as  he  pleased :  and  tliis  shnmete 
exercise  of  power  was  aggravated  by  the  practice  of  disreganl- 
ing  the  testamentary  disjx)sitiou  of  the  vnssul,  so  as  to  leave  hil 
family  i)auperised  '.     The  right  of  marriage,  that  is,  of  consent 
ing  to  the  marriage  of  the  daughters  of  vassals,  wns  interprete 
to  mean  the  right  to  exact  a  sum  of  money  for  consent  * :  if  tht 
marriage  in  question  were  tlmt  of  an  heiress  or  widow,  the  kinf 
diKjKtwd  of  it  without  an)'  reference  to  the  will  of  the  bride  < 
her  relations.    The  right  of  wnrdship  was  asserted  uiiri*siricte«llyj 
The  amercements  for  ofTenees  were  arbitraiy :  a  vassal  might  In 
areused  of  crime  and  find  himself  liable  to  forfeiture,  or  to  gu 
such  security  as  made  him  constantly  amenable  to  forfeiturv' 
In  all  these  jwints  the  i-oyal  claims  were  imrelentingly  presaed.^ 


'   'He  ilniml  to  b«  the  Iieir  of  every  one,  ehurclinun  ur  Isynuui ; '  > 
Sox.  A.D.  tioo. 

'  .\rt.  )  of  Heniy's  rli&rtur  :  '  SI  quia  ...  mnrtuut  fii«>rit,  linrrs  •iiu 
nan  redimel  terruii  bumh  tiout  fsclebat  teiuiiure  frxtris  niui ; '  mtv  Or«l.  Vit 
viii.  8. 

'  8ee  Henry's  ohiuier,  art.  7  :  '  Si  quia  baronum  vel  hominuiu  meurna 
iiifrnnftbitur,  aiout  i|Ke  (Ikbit  vel  ilure  dl4|iutiet  jivcin  '  '        i 

mse  iHiiir.txti).     Qutxl  si    i|i»u  prm^jvetitua    &ntii-t  vtl 

iiu;tui  Hull  ilederil  vel  dare  ilia|io«uerit,  uxitr  4Ua  niw 

et  lr);ilitiii   Ixiuiine*  ejus,  eiiUi   pro  aniiiiA  ejui  dividftiit,  Uoul  rl>  mrllu 
riiurn  fuerit.' 

*  S»c  act.  }  uf  Henry '•  cbarUir.  '  8«e  art.  8  ii(  Heitry'*  clutter. 
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OpprestioH   of  the  People. 
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Nut  less  heavy  «-as  tbi<  king's  hand  nii  the  hody  of  the  iteople. 
Ill  them  in  the  first  iustance  fell  the  hnrdeii  of  the  imi>o8tg  luid 
(Iieir  ft'uiljil  iiiJisteiM.  It  wuk  fmiu  thi'iu,  hysiuiilar  «xactiuiiH 
n-liefii,  witrdgliip,  man  Luge,  uiid  furfuiturcH,  that  the  vassalH 
li«ed  money  to  redeem  their  ovrn  rights  :  every  wrong  that  the 
bn^  inflicte<l  on  his  vassals  tht-y  might  inflict  on  thtnrs.  But 
be  king  too  hud  n  direct  hold  on  them  ;  he  dcmiinded  the  old 
ibute,  the  hateful  Dancgeld  :  he  Lad  the  power  to  iuuat  un 
heir  military  service,  and  did  bo  :  on  one  occasion  Ranulf 
rought  down  a  great  force  of  the  fyrd  to  ilaatings,  ami  tlwiv 
ok  from  them  tlie  money  that  the  shires  bad  furnished  them 
itfa,  the  ten  shillings  for  maintenance,  and  sent  them  penniless 
ome'.  He  took  advantage  of  the  simple  machiiierj'  of  justice 
tax  them  further.  Ranulf  was  not  only  the  '  exactor  '  of  nil 
bi^  business  of  the  kingdom,  but  the  '  placitator '  also.  '  He 
rove  and  commanded  all  his  gemots  over  all  England'.'  His 
nagenient  broke  up  for  a  time  the  old  arrangements  of  the 
andred  and  shire-moots,  making  them  mtre  engines  of  extor- 
on,  80  that  men  rather  acquiesced  in  wrong  than  sought  redress 
6nch  a  price.  It  is  probable  further  that  the  assemblies 
frhich  met  on  these  occasions  were  turned  to  profit,  being  forced 
or  persuaded  to  give  sums  towards  the  king's  necessities.  Tho 
lilK>rdinut«8  of  the  court  followed  the  eianiple  of  their  chief ; 
I  man  was  safe  og:iiiLst  them  ;  the  jxwr  man  was  not  protected  by 
jioverty,  nor  the  rich  by  his  abundance  '.  The  verj*  recent 
umet'day  taxation  was,  we  are  told,  superseded  by  a  new  valu- 
ion  ;  the  old  English  hi»le  was  cut  down  to  the  acreage  of  the 
fomian  carucate  ' :  and  thus  estates  were  curtailed  and  taxation 
creased  at  the  siune  time.     AVhetlier  the  charge  is  definitely 


OiiiiraMliin 

plo  iit  Inr] 


Bur;  uT  tiM 
new  uurvec 


'Quibua  ut  maxe  tmuireat  tieactingite  congregatis,  pecuniuin  quM  dkt* 
oik  at\  tictuiu  riiinuulfus  Pas^flambaruuit  praecepCo  regit  abstulit, 
t  tiuicniijue  JtK'ctu  «i>ll<l(ifl,  et  via  itouiiuii  rv)iOilAr«  iiuiRtlnvit,  [itvtiiiiftlu 

■CL  11.1099.    On  Uie  ju8ticiani)ii|i  ill  the  IiawIk  uf  Kuiuir,  Keu 

fiirtlitr,         ,         1.  lielcrw. 

'  Ou  Uie  eituruiitita  of  the  Ving'a  follower*,  wlm  iiiitdo  hit  |iro»;f'     - - 
tiirou^h  the  niiiiitry  rwemtjle  the  march  ut  %  t]cva»tutini;  ikmiy.  vf    '•'> 
'ijjinMb.  I  J.  H.  iv.  it  31  J.  .^19:  lOuluier,  iv.  p.  94  ;  OrJ.  Vit.  viii.  4. 
r«  Owl.  Vll.  %iiL  8 ;  •«•  briow.  Chap.  XI,  ii  107.  uo,  116. 
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WlUUm 

Aug.  a,  Tioo. 

SttOOMlioll 

uf  Henry  I. 


true  tn.-iy  be  questioned,  iVr  the  testimony  on  which  it  rests  is 
not  cuiifirmfil  by  distinct  sialemeuts  of  the  English  annalistti ; 
hut  it  i^  nut  ini|)iolHiVilc  ;  aiul  the  biinlcn  was  Imt  o)ic  of  many. 
The  forust  hiw  or  luvvk'ssncss  now  fOMKs  into  inrirkeil  i>roniinf nee. 
William  the  Conqueror  Lad  afforested  and  desolated  large  terri- 
tories for  the  chiise.  His  son  made  the  practice  burdensome  to 
baron  and  villein  alike  ;  a  vexation  to  the  one,  destruction  and 
ext«rminat'on  to  the  other.     Unrestrained  by  religion,  by  prin- 

I  eijile,  or  by  puliey.  with  no  faniily  interests  to  limit  his  gi-eeil, 
extravagame,  or  hiitied  of  liin  kind,  a  foul  incarnation  of  selilsh- 
uess  ill  its  most  abhorrent  forra,  tie  enemy  of  God  and  man, 

•  William  Rufus  gave  to  England  ami  Christendom  a  pattern  of 
absoluttt-m.  It  i.s  only  to  he  ascribed  to  the  weakness  and  dis- 
union of  those  whom  he  VTOnged  that  he  burdened  the  throne 
and  nation  for  twelve  long  years  of  misery. 

108.  Tlie  gri-at  ijuestion  whether  England  should  or  iihimld 
not  be  niled  by  the  head  of  the  Norman  race  was  decided  by 
the  pioniptiiess  of  Henry  iti  liis  own  favour.  Robert  continued 
indeed  to  represent  to  the  niiiid  of  the  feudatories  the  principle 
of  the  Conquest;  by  the  treaty  arranged  at  Caen  in  A.D.  logt 
he  was  entitled,  as  far  as  Willinm's  jiower  of  disposition  went, 
to  the  succession  :  he  had  received  the  homage  of  bis  brother 
and  of  the  great  barons  of  the  kingdom,  and  he  had  few  personal 
enemies.  But  he  was  far  away  from  England  at  the  critical 
moment ;  his  right  to  the  crown  had  been  disregarded  by  liis 
father  in  his  settlement  of  his  estates  ;  he  had  grievously  mis- 
managed the  government  of  Normandy,  and,  if  he  had  few^ 
enemies,  he  had  still  fewer  friends  who  would  imperil  themselves 
for  a  prince  who  might  he  prompt  only  to  avenge  them.  Henry 
was  on  the  spot.  The  opportunity  that  a  seeming  accident 
8upplie<l  he  hud  energy  to  seize  and  cnui'age  and  couuFel  lo 
improve.  The  very  suddenness  of  William's  death  ])recluded 
th»'  possibility  of  preparation  on  either  side.  This  he  turned  to 
profit.  The  kingdom  was  taken  by  surprise,  and,  when  the 
world  knew  thut  'William  was  dead,  it  knew  that  Henrv  had 
succeeded  him. 

The  accession  of  Henrj'  was  transacted  with  as  much  deference 
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to  natiomil  precedent  as  was  possible  consistently  with  his  pur-  FonpmHty 
pose.  Among  tl»e  few  barons  who  were  in  attendance  on  »■<«- 
William  on  the  day  of  his  death  were  the  two  Beaumonts,  the 
earl  of  Warwick  and  the  count  of  Meulan,  Robert  Fitz-Hamon 
and  William  of  Breteuil '.  The  last  of  these  made  a  bold  claim 
on  behalf  of  Robert,  but  was  overruled  by  the  others';  the  form 
of  election  was  hastily  gone  through  by  the  barons  on  the  spot ; 
and  the  seizure  of  the  royal  hoard  in  the  castle  of  Winchester 
placed  in  the  hands  of  Henry  the  means  of  securing  his  advan- 
tage '.  His  first  act  was  to  bestow  the  vacant  see  of  Winchester 
;  on  William  Oiifard  the  chancellor,  so  providing  himself  with  a 
,'  strong  supporter  in  the  episcopal  body.     He  then  hastened  to  Eitctkn 

Uld  GOTO- 

London,  where  a  few  prelates  and  other  nobles  were  found,  who  mtion  of 
after  some  discussion  determined  to  accept  him  as  king.     The  Au~.  5, 1'lm 
seizure  of  the  royal  treasure  on  Thursday,  August  2,  was  fol- 
lowed by  the  coronation  on  the  Sunday,  August  5.     On  that 
day  a  comprehensive  charter  of  liberties  was  published,  and 
Anselm  was  recalled.     Shortly  after  Ranulf  Flambard  was  im-  Hw  mar. 
piisoned,  and  before  the  end  of  the  year  the  marriage  of  the  "■  "oa. 
king  with  the  daughter  of  Malcolm  and  Margaret  completed  the 
consolidation  of  the  title  by  M-hich  he  intended  to  reign. 

The  election  was  however  no  mere  form.  Even  in  the  handful 
of  barons  who  were  present  there  were  divisions  and  questionings, 
which  were  allayed,  as  we  are  told,  by  the  arguments  of  the  earl 
of  Warwick  '.  The  oaths  taken  by  Ethelred  were  also  required  Hi.  corona. 
of  Henry  :  the  form  of  his  coronation  has  been  preserved,  and  it 
contains  the  threefold  promise  of  peace,  justice,  and  equity  °.  In 

'  OrJerciis  mentions  Robert  of  Meulan  and  William  of  Breteuil ;  lib.  x. 
c.  14.  William  of  Malmesbury  nientions  the  exertions  of  Henry  of 
Warwick  on  Heni:j''»  behalf;  G.  K.  v.  §  393. 

•  Ord.  Vit.  X.  14. 

'  William  'was  ilain  on  a  Thursday  and  buried  the  next  morning;  and 
after  he  was  buried,  the  witan  who  were  then  near  at  hand  chose 
hi<  brother  Henry  as  king,  and  he  forthwith  gave  the  bishopric  of 
Winchester  to  William  Gitl'ard,  and  then  went  to  London;'  Chron.  Sax. 
A.n.  iioS. 

*  '  In  regem  electus  est,  nliquantis  tamen  ante  controveniis  inter  pro- 
ceren  agitatis  atqae  sopitis,  annitente  maxime  comite  Warwioenai  Henrioo;* 
W.  Mnlmetb.  G.  R.  v.  $  393. 

»  Taylor's  Glory  of  Regality,  pp.  245.  330 ;  Maskell,  Mon.  Hit.  HI.  S>  <■ 
The  01^  is  as  follows:   'In  Christi  Nomine  ptomitto  haao  tri»  popolg 
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the  letter  wiittfii  by  the  newly-crownp(J  king  to  Ansclm  to 
ruciiU  liini  t^i  Kiif;himl  ani.1  to  accouiil  for  tho  rite  of  coroimtiou 
iH'iiig  ]Ji-rfi)i  mod  iii  his  uliKciiue,  Henry  f(alt«  tlml  hu  hiis  lieen 
i-liosen  liy  (he  clerff)'  anci  people  of  Eiijiflunil,  and  repeats  to  the 
nrchbitliup  the  engagement  thut  his  lirotlier  had  niade  with 
Lanlranc  :  '  Myself  nnd  the  jwople  of  the  whole  realm  of  Eng- 
land I  couiniit  to  your  counsel  nnd  tliut  of  those  who  ou^'ht  with 
you  to  counsel  me  '.'  The  undertaking  to  govern  well  was  made 
not  only  with  the  archhi.shop  as  tlio  (irst  constitutinmd  acK-iser 
of  the  crown,  hut  with  the  whole  nation  :  it  waa  emhodiecl  in  a 
charter  nddresseil  to  nil  the  faitliful,  and  attested  by  the  witan 
who  were  present,  the  pnucitj'  of  whose  names  jnay  perhaps 
indicate  the  small  number  of  powerful  men  who  had  as  yet 
adhered  to  liim, — the  bishops  of  Londou  and  Rochester,  tiie  H 
elect  of  Witicheater,  the  earls  of  Warwick  and  Northampton,  and 
four  buruns  '■.  The  form  of  the  charter  forcibly  declares  the 
ground  which  he  was  taking :  '  Know  ye  that  by  the  mercy  of  fl 
Ood  and  tlic  coninioii  counsel  of  the  barons  of  the  whole  realm 
of  England  I  have  been  crowned  king  of  the  siime  realm  ^.'  The 
abuseB  of  the  late  reign  ore  B^>eci£ed  and  forbidden  for  the 
future.  Thi'  Church  is  made  free  from  all  the  unjust  exactions; 
and  the  kingdom  from  the  evil  customs  :  to  the  English  people 
are  restored  the  laws  of  King  Edward  with  the  Conqueror's 
amendments ;   the  feudal  innovations,  inordinate  and  arbitrai-y 


ChriHtiano  uiilxi  HubillUt.  In  |iriii(i)«,  iitu  |;riieix-|)turiiiit  c-t  i>{>tirruii  firo 
viriljus  iiii|ieiiiitiruni  ul  DCflesia  l>ei  et  oinniii  pupuluii  t'liiiiitianaB  vemin 
pacem  nodro  arbitrio  in  niiini  tempore  servet ;  aliud  ut  rapacitatea  et 
uinnei  iniijuitatea  omnibus  gnw]ibu>4  inlercliconi ;  tertiuin  ut  in  uumibiia 
judlciin  neqiiitaleiii  et  uiinericiirdiain  |>ra«cipiitm,  at  luihi  et  vobii  indulge*! 
Su&ni  uiisorieordiain  clcinoiu  et  iiiitericoni  I)eu8  ; '  tee  alxive,  p.  164. 

'  It  is  printed  iuuung  Anaelm's  Icttera;  lib.  iii.  £p.  41  :  '  Ego  oatu  Dei 
a  cleru  et  a  populo  Angliao  electus,  et,  qunnivis  invitus  propter  alxentiam 
tui,  rex  jam  oonseoratua,  require  te  aicut  patrvnt  ciini  nmni  populo  Angliae, 
quatenud  mild  tilio  tuo  et  eidem  populo  cnjua  tibi  onimaruui  curaoommisaa 
estquam  citiua  poteria  venias  ad  conaulendum.  M«ip<iam  quidem  actotius 
regni  Aiigliae  populuu  tuo  eorumque  conailio  qui  tecum  mibi  oonaiUere 
debeut  committo.' 

'  The  four  barona  are  Walter  UitTard,  Robert  di:  Motitfort,  Rogo.  Bigot, 

and  Ht^nry  de  I'ort.     The  letter  to  Anaelm  fumi^iheii  the  addltioiuil  names 

of  Gerard  bieliop  of  Hereford,  William  Warelwaat,  Robert  Kitz-UamoD, 

Haimo  dapifer. 

•ws,  ed.  Thorpe,  p.  115  ;  Select  Charters,  p.  96. 
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n-liefs  and  nmercements,  the  abuse  of  ihe  rights  of  wardship  and 
inarrtnge,  the  despotic  iiiterforeuce  with  testumentury  disposition, 
1(11  of  wliicli  bud  been  cumiiiuii  in  \\w.  hit>i  ri'ign,  iiru  rrnounn-d  ; 
Hud.  lis  »  8{»cciul  l)uuii  to  tentiiils  by  kuigbt-fervice,  their  de- 
mesne lands  are  freed  from  all  demtinds  except  service  in  the 
field.  To  the  whole  nntion  is  promised  peace  and  poo<l  cuin- 
8ge  :  the  delits  due  to  William  Kufiis,  nnd  the  murdi'v-fines 
incurred  before  the  day  of  coronation,  are  forgiven.  Rut  the 
forests,  OS  they  were  in  the  Conqueror's  time,  are  retained  bj- 
the  king  with  thi?  common  consent  of  his  barons '.  Perhaps 
the  most  significant  articles  of  the  whole  document  are  those  )>y 
which  he  provides  that  the  benefit  of  the  feudal  concesxions 
shall  not  be  engrossed  by  the  teuauts  in  chief:  "in  like  manner 
I  hall  the  men  of  my  barons  relievo  their  lands  ot  the  hand  of 
their  lords  by  a  just  and  lawful  relief;'  '  in  like  manner  I  enjoin 
that  ray  bwrons  restniin  theuiwlves  in  deiiling  with  the  sons  and 
I  daughters  and  wives  of  their  men '.'  Tlio  rights  of  the  classes 
that  had  taken  the  oath  of  fealty  to  the  Conqueror  at  Salisbury 
are  thus  guarded,  and  Henry,  whil.'^t  attempting,  by  granting 
I  special  boons  to  each  order  in  the  state,  to  secure  the  good-will 
[of  all,  definitely  commits  himself  to  the  duties  of  a  national 
■  king.  He  was  the  native  king,  born  on  English  Foil,  son  of  the 
king,  not  merely,  like  RoWrt  and  Williom,  of  the  duke  of  the 
Noiiuans.  The  return  of  Anselm,  the  jiunithment  of  Flamlwird, 
'nnd  the  roynl  marriage'  were  earnests  of  what  was  to  result 
from  the  government  to  claimed  and  so  inaugurated. 

'  Art.  lo :  '  Fore^Uu  cuimnuni  cuiuenau  buy>aiim  meurain  in  iiuina  mea 
rctinul,  licut  pater  iiit-ua  ea*  tmbiiit.' 

"  Art.  3  :  '  Similiter  el  hoininei  haronum  meorum  ju«ta  et  legitima  relc- 
vattona  relevabunt  Itrras  iiuaa  <le  (louiiniii  turn.'  Art.  4  :  *  Kt  (iraecipiu 
quod  banmei  niei  uimiliter  re  contineaut  ergii  filioa  et  liliaa  vl-1  uxorcn 
liominuin  aiioiaiii.'  Compare  the  words  of  Cliarle*  the  Bald  In  the 
Capitula  at  Kierai.in  877  :  '  Volumua  ati^ne  praevi|>imU8  ut  tain  epiacopi 
quaoi  abliatea  et  cuniitea  kii  etiam  ceteri  fiilelei  nuatii  liuc  erg*  boniinea 
Buua  (tuduant  oonaervare  ; '  Pertz,  Ii«i;g.  i.  5.^7. 

'  The  hUtorinna  of  the  time  d<i  nut  dwell  iniich  on  the  (xiUtical  iuifwrtuice 
of  the  marriage,  although  it  kept  Kngl.ind  and  Kcotl.'ind  in  peace  fur  nearly 
two  ceDturieA;  and  to  a  certain  extent  tended  to  reature  tlie  nationality  of 
the  tuyal  lioaae.  Tliat  the  latter  |ioint  waa  not  overlookeil  at  tlie  time 
aeema  clear  from  William  of  Mahnesbury'a  atory  that  the  Norman  barons 
apoke  in  derision  of  the  Vxog  and  queen  aa  Uudrio  and  Uodgifu;  lj>.  It. 
V-  t  394- 


and  of  tha 


Henrjr  I 
|tf\jviile» 
fttr  Ui«  BX- 
t«fijiion  of 
li)H  rvfunua 
to  the  nation 
tti  larvv. 


1: 


J 


I 


332  CvHttilulional  Hittorj/.  [cilAl*. 

lii'J,  But  these  measurefi  liad  scarcely  been  completed   whfii 

^^  iliike  Uobert  roturiied  from  the  Holy  Luml ;  the  echoes  of  th*- 

^H  investiture  Qoiitrovei°i>y  Iii  the  empire  were  already  ftooiiding  in 

^H  the  ilistniice,  and  the  giX'at  feudatories  in  Normandy  aa  well  im 

^H  ill  England  were  preparing  for  u  trial  of  strength.     The  quart  el 

^H  with  Robert  broke  out  early  in  A.D.  iioi.  Henry  threw  bim- 
^^^^  self  on  the  supjxirt  of  the  English  ',  Robert  availed  liim-elf  of 
|BpW>  the  discontent  of  the  feudatories  and  invaded  England.      But 

^H  when  the  armies  stood  face  to  face  the  brothers  saw  that  lite 

^H  fruits  of  victory  must  fall  to  those  whose  strength  would  l>e  the 

^H  de-itructiou  of  the  victor,  and  that  the  time  was  not  come  for  a 

^H  struggle  which  would  make  eithi-r  of  them  supreme.     The  count 

^H  of  .Meulau  proposed  peace,  and  peace  was  made.     Rolx-rt  recog- 

^M  nised  Heury  as  king  and  released  hitu  from  his  fealty.      Henry 

^H  undt-rlook  (o  pay  Roliert  a  heavy  pension,  and  restored  to  him 

^H  the  Cutentin,  the  Norman  district  which  he  had  purchased  of 
^Bi«oJ  him    in    his   great    necessity.     In   a.d.   i  104  the  quarrel  waa 

^H  renewed.     Robert  had  again  proved  himself  to  be  neither  wiav 

^M  enough  nor  strong  enough  to  govern  the  Nonnans  and  Heury 

^M  »[ij>i'ared  iji  Normandy  as  a  deliverer.     But  again  the  struggle 

^H  was  settled  without  bloodshed.  Robert  transferred  to  his  brother 

^B  the  homage  of  the  count  of  E^'reux  and  Henry  was  satislicd  '. 

^H  '     The  ut'xt  y<-ar,  finding  his  Norman  estates  imperilled  by  the 

^B  irrepressible  allies  of  Rolwrt,  he  again  croi-sed  the  sea  and  added 

^H  .     C'lien  and   Bayeux  to  his  possesaions ',  leaving  Robert  on  his 

^B  return  d<  stitute  alike  of  funds  and  8up]Xirters.     lu  A.D.  tio6 

^^B  '  'Licft  principibuii   ilefioienlibiis  |>nrtes    ejiia  aoliiloc  mauvliftnt,    qnaf 

^^>  Aanvlnii  »rouir|iiico|ii    cum    e|iitco(<ia   auiii   liinul    et    uiimium    Ai>gU>ruiii 

^^L^^  tutabatur  favur.  Qiiajiroptct  ipae  provihcialiuiu  fiJei  grstiii  Ft  <»]uti 
^^^^^,|jn>vit1u>,  pleruiiKjiie  uunnM  oireuiena,  <lix:eljat  ((uuiiiodo  milituiii  fcrociam 
^^^^^Bcliulentv*  cly|>eoii  nbjti'tAreut  et  icturt  reuiittereut ;  quo  cffecit  ill  ultronei« 
^^^^^  Villi*  |iii|.niRm  defK^icereiit,  in  iiuUo  NonnanmiB  inctiicntt-it ; '  \V.  Maliucub. 
^H^  a.  n.   V.    §  3i>5.     '  Venerabilia  Anaolinua  nI^.■hil•|li.^^^>|)u»  rt  viiiiuta  cjii>c<i|ii 

^^^^^— '  et  abbatcs  ctilu  a&cTo  clero.  et  uiiinea  .\n^li  indiiiaoiulrli*^-  v- '•  ^-1 

^^^^Hjh&etvhkiit,  et  pro  ejus  salute  rcy^iijue  (tatu  Kegvm  S;i  r 

^^^^^TorAbiknt.  .  .  .  Oiiidm  quoque  Augli  ftUvriua  priucipia  jun>  i 

^^V  re?)'  fidrlitate  |ienililvrunt  pr<i  qu»  ci^rtamen  iuir«  *Ati«  upcuvcruut , '  Unl. 
^H  A'^iL  z,  |8.  See  Uai  till?  ■JH><^c'^  HwrilMiiI  tai  H«nry  in  1 106,  bufurc  tJiu  i'»ui- 
^H  t>»<gii  of  Trnehrbrai,  iu  M.  faria  ,e<l.  I.,ukr(l),  ii.  131.  J 

^H  '  Onl.  Vit  xi.  B 

^^^B       '  Flor.  Wi^'.  *.!>.  1105  ;  Ord.  Vil.  xi.  <;.  H 
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Riilxit   nimie   an   nttcmpt   to    uvert    his    final    ftill.   Slid    visited  Fln»lnv< 

'  ^  ^  throw  i»f 

Eiigliiud ;  I'ut  it  wag  in  vuin,  Henry  followed  him  home,  and  riMberi. 

the  Imttle  of  Tenchel)rai  in  the  summer  of  tlie  same  year  made 

'■  him  sujireme  in  Normandy  h?  in  England '.     The  point  at  i«buc 

from  Ihe  lieginiiing  had  not  liecn  the  English  crown,  but  the 

|H)wer  of  enforcing  ol>edience  on  those  Norman  barons  without 

whc*e  mbniission  neither  country  could  be  at  peace.     From  a.p, 

1106  to   1 118  the  sti-ugglc  lay  bctwcin  tlum  and  Henry,     in  c;»i"i»i>f ' 

the  lattj-r  year  the  young  heir  of  Nominndv,  with  the  aid  of  ihe  tin'-rnvf  1 
,  .  ,     .  Kobort.     ' 

king  of  riaiice  and  the  counts  of  FInnderK  and  Anjou,  made  ti 
btild  stroke  for  his  rights,  which  w«8  defeated  by  the  jiolicy  and 
goud-fortune  of  hib  undv '.  Attain  in  A.n.  1127  his  name  wtia 
made  the  watchword  of  a  renewed  struggle ";  but  his  early 
death  set  Henry  at  rest,  and  for  the  remaimler  of  his  reign  he 
ruUd  without  fear  of  a  rival.  In  England  his  ()osition  had 
been  determined  since  the  year  1 103  :  but  the  battle  which  was 
fought  out  on  Norman  soil  concerned  the  kingdom  saircely  less 
elotely  than  the  tluchy,  and  every  iflep  was  marked  by  an  ad- 
vance in  the  consolidation  of  the  royal  power,  by  the  humiliation 
uf  mmc  great  vassal,  or  the  resumption  of  some  great  estate. 

Tlie  process  was  liegun   inimcdiatelv  afttr  Robert's  deriarture  UnmiH"- \ 
ID  A.D.  I  loi.     Robert  Malet  and  Robert  de  Lacy  forfeited  their  twr^twoo.  1 
great  estates  in  Yorkshire  and  Suffolk '.     Ivo  of  Grantmesnil, 
who  has  the  tvil  rejiutation  of  being  the  first  lo  introduce  the 
horrors  of  jirivatc  warfaie  "  into  England,  was  sufllt'red  to  go  on 
pilgrimage,  having  divested  himself  of  all  his  fiefs  in  favour  of 
the  ctiujit  uf  Mcnlun.     KolM'rt  of  IVlexine,  earl  of  Shrewbbuiy  Kauuna 
and  .\ruiidrl  and  count  of  i^ontliicu  and  Alrn^on,  wa.s  summoned  "t  n«it>ii 
lo   answer  an  indictment  of  forty-five  articles  in  the  king's 


'  Klor.  Wig.  A. p.  I  io<S. 

'  Hen.  Hunt    «d.  .Ssrilr},  ful.  >i8  ;  OrJ.  Vit.  xu.  1. 

•  Ord.  Vil.  xii.  4 J. 

'  OtA.  V'it.  xi.  I.  Illiert  dc  Tjwy,  llie  f»llieriif  Robert,  h»l  lf>^  nmnut* 
in  tbo  Ikinie«U)  Survey:  Itotiart  Malet  liai)  ill  in  Siitlolk  ;  t)u;,'>l.  r.»n>n. 
p.  III. 

»  UkI.  Vit.  li  J.  TIii»  f»ct  r»o>nli'il  ■■f  Iv..  it  cif  coosiilcralile  importitm-*  : 
'  Iv<tiu'iii  ,|ji'<|iir,  (|uia  gucrraiu  in  Atitfli*  c.w^ierBt  el  vioinorimi  r<m 
•.uciT'  '  cumbaBerat.  quod  ic  Vim  rrgioDo  crimen  m\,  iaiuiutu>> 

Dec  ■  Uiuue  tit  expiatum.' 
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court'.     He  was  the  fcon  of  Roger  of  Montgomery,  the  Coii-j 
quejvr's   friend,  and   litul   lieeu   iu  arms   on  the   side  of   dukal 
Robert  in  the  last  two  reigns  :  he  was  iin  utterly  selfish  tyrant] 
of  the  Worst  feudal  stamp,  cruel,  faithless,  and  oppressive.     U0I 
determined  to  resist,  fortifietl  his  castles  of  Shrewsbury,  Bridg- 
north, and  Arundel,  and  was  only  reduced  by  the  king  himself, 
who  brought  the  whole  force  of  the  nation  a^'aiust  him.     Ill* I 
life  was  spared,  but  his  English  domains  were  confiscated',  and  J 
he  retired  to  Normandy,  where  he  lived  to  do  more  mischiefl 
still.     His  downfall  was  rt-garded  by  the  English   with  great! 
delight:  the  cry  was,  '  Rejoice  King  Henry  and  thank  the  Lord  I 
Ood,  for  you  l)ecftme  a  free  king  on  the  day  when  you  cou(|iicre(ll 
and  banished  Kolx-rt  of  BeleFme '.'     He  had  not  however  yet 
accomplished  his  destiny.     Having  helped  to  promote  the  inva- 
sion of  A.D.    1104,  and  tried  to  make  a  separate  peace  in  A.D.' 
1 105,  he  cscajied  capture  at  Tenchebrai  and  submitted.     But  inj 
A.]>.  1 1 1 2  he  rebelled,  was  arrested,  and  remained  captive  until 
his  death  '.     Among  the  forfeitures  of  a.d.  i  102  was  also  that  of 
William  of  Wari-nne,  earl  of  Surrey,  who  howevrr  was  afierwardsl 
rebtored " ;  Amulf  of  Montgomery,  lord  of  Pembroke,  and  Roger! 
of  Poietou,  lord  of  Lancaster,  shared  the  fate  of  their  brolhtT| 
Robert  of  Heleeme  in  A.ii.  1103  and  lost  their  English  ficfs ' 
and  thus  fell  the  greatest  and  mot-t  thoroughly  representative  of 
the  Conquest  families. 

From  A.D.  1103  onwards  the  Imttle  of  English  liberty  wm  ' 
fought  in  Nomiandy.  The  pnalty  for  rebellion  there  took  thu' 
fi.rin  of  confiscation  of  the  English  ficfs  belonging  to  tlie  rebels,] 
and  each  rising  lett  the  king  richer  and  stronger,  the  feudnturir*! 
more  and  more  depressed.     Of  the  great  families  which  were' 

'  OrJ.  Vit.  xi.  }  ;  I'lor.  Wig.  \.li.  1101,  iioj. 

■  ObI.  Vit.  xi.  3. 

■■'  Onl.  Vit.  li.  3  ;  ■  Oftiiilc  itx  lienrioe,  I)uiiiiDi'i|tii!  Deo  |;nitiiu»§f,qnU' 
tu  \\\>m  coepiati  rcKimre  ox  qii<i  Riidbertiirn  Ae  Beliiino  vioiili  «t  d«  finilnia 
ri-imi  tiii  oxpulinli.' 

•  lion.  lliiiK.  (..t.  H-.  '  Onl.  Vit.  X.  18;  xl.  1. 

•  Onl.   ViL   xi.   3,     Itnger  >if    I'liretiin  )i.vl   .V;M  niMiim    ill  tlin    \inmr»- 
»l,\y    ^urvtiy.     Ho   tut4    pr*jat    pari    of    L.-tnr.titliin.,   nti<l   wn.*    fir*t   of   til* 
|i,ii<.  iiitr.  „i  liiiili  of  Ljiiu'a«tur.     Bodi  th-'  biotlien   arc  cuDt-d  viuLi  liyJ 
(i>  '  V.  c.  14.    ArBuir«  fi«f  WM  tba  cmUc  uf  Psmbroke  anil  lli 
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adowed  ou  )x>Ut  &ides  of  tlie  clianael,  tbe  earls  of  Chester  alone 

tre  unswerving  in  Uieir  faith  to  tbe  king ;  some  even  of  the 

CHuniuutB.  after  the  death  of  Count    I{oJ>ort  of    Meulan,  fell 

Iwiiy ;  although  the  earla  of  Leicester  imd  Warwick  remained 

fuithful '.     But  Henry's  cautious  statesmanship  led  him  to  make 

an  iiai>ortant  distinction  Itetween  the  Xorroan  and  English  fiefs. 

In  the  latter  case  he  enforced  entire  forfeiture,  whether  the  re- 

licllion  hail  taken  place  on  Norman  or  on  English  soil.     In  the 

(•nuer  he  contente<l  himself  with  retaining  and  garrisoning  the 

sties  of  the  delimiuents,  so  as,  without  rendering  them  dea- 

(tte,  to  deprive  them  of  tlie  means  of  heing  dangerous.     In 

Bconlunce  with  this  fwliey,  he  abstained  from  confiscating  the 

7(innan  estates  of  liobert  of  Belosme,  and  on  the  close  of  the 

war  in  1 119  he  allowed  his  son  William  Talvas  to  possess  tliem 

his  father's  heir,  but  withheld  the  castles  '.     An  exception  to 

he  rule  however   was  made  in  the  cases  in  which  rcljcls  were 

embers  or  connexions  of  the  ducal  house  ;  the  count  of  Mor- 

lin,  the  king's  cousin,  and  Eustace  of  Dreteiiil,  his  son-in-law, 

rfeited  all  their  estates ' ;  but  in  Hfiieral  Henry  seems  to  have 

Dught   that   it   waa  safer  to  keep   a  material    hold  on  the 

aitors,  than  by  driving   them  to  extremities  to  throw  them 

btu  the  hands  o(  the  kin;;  of  Fruiice  ns  suzerain,  or  iirrav  them 
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rl  Iiobert,  who  diiHl  in  1118,  left  twin  wms,  Iti>bert  carl  of  LcicMtor, 
ul  WKlrran  count  of  Mt'ulan.  The  latt«r  to<]k  np  arau  a^^inut  Henry  in 
HJ,  uiil  wa»  iinpri>unei<l.     Henry  eiirl  nf  Warwick,  brother  of  Robert  1, 

1  in  1 1  }3  ;  hit  non  linger  w&s  now  cmrl. 
^ '  Thi»,  u  I  hAve  reniaiked  more  tluan  once,  wu  one  of  the  great  fektnrca 
T  the  D-yat  |xilicy  in  N'onnandy.  Abbot  Suger  »»y» :  '  Fere  omnee  tnrree 
(luau'iiiKiue  fiirtixiima  c&.<itra  Normaunia«,  quae  pan  ot  Galliae,  aut 
fentiiii  iri  fecit,  aut  suoe  intruilenji  et  tie  proprio  aemrio  procnrana,  aut  ^ 
ut»«  ciwrnt  propriae  vnltintati  Kul>jii(;svit ;  Vit.  Lmlov-'ci  Gnwsi,  $15: 
Viu  xii.  15. 

I'  Ord.  Vit.  li.  J  I.  Kti»t*cc  of  Urctei'il  ri'cvived  a  |>cnpi'on  in  lieu  of  hiu 
'  ' :  Unit.  xii.  31  ,  in>l  Hreteuil  was  given  to  Ilalph  hii  cousin,  son  of  Ralph 
fitiiuter  i^aee  aliovo,  p.  ),\(>;,  whuae  ilaugliter  nukrriol  earl  Roliert  II  of 
iy»'ice«ter.  Thi»  iniitanofj  «howt  the  exlrvn»e  reluctance  of  the  kin^  to 
.  V :  '  ■   '  ^  ill  Nonimnily-      Mrctciiil  haii  lM:l,in'/f.!  to  W'i"'  ■ 

I  ^  ;   hiK  two  Miiih  ili\lt1(-<l  bi)«  itiliL'rit.-Liii'f  ;    U4»t.'< 

II  ....      \n>{     ill     I 

...     Jlciir. 
.■, '  !  .  hJa  own  -i  I 

.1  f  107s,  ulill  i;Uiui«<l  in  the  female  line,  nuii  uUi- 

1..  ,  >!. 
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on  the  side  of  liis  lirotlier  ami  m-jiliew.  In  KiiglariH,  where  li"«  ' 
title  was  not  rwilly  endniigercil,  ho  could  act  differfiilly,  ami 
employ  the  great  tcrritoricjs  which  he  nccuniulntcd  in  the  entlow- 
racnt  of  a  new  aud  more  failhriil  race  of  vasiinlti.  The  lieizore  1 
and  retention  of  the  Norman  castleu  in  thus  the  suppleiueut  to  J 
the  measure  of  reducing  the  power  of  the  feudatories  wliich  in  I 
Knglnnd  wiis  carried  out  l>y  cniifitcation. 

The  critical  conjunctures  of  Henry's  reign,  after  I  he  kitlle  of  j 
•f  Hontj  1.    Tenchebrai,  are  the  reliellion  which  followed  the  death  of  ihc  coant 
of  Kvrt-ux  ill  A.D,  1118',  (he  Iobs  of  tin-  lu-ir  in  tin-  t4"rrlble  ship-  ] 
wreck  of  a.d.  i  i  so,  and  the  revolt  of  '  'ount  Wulcran  of  Meulitn  I 
iu  A.p.  1 1 23*.     It  was  not  until  a  few  years  licfoie  his  death 
that  he  FHw  himself  free   from  a  competitor  in  the  duchy  ufi 
Nomiandy,  and  his  last  years  wire  embittered  liy  the  uncertainty  i 
uf  the  succession.  By  cun)])elling  the  baroiis  and  hishops  to  twetir  1 
fealt)'  to  Matilda  and  her  infant  .«on',  and  by  throwinii   morel 
and  more  ndmiuistmlivc  jwwcr  into  the  hands  of  those  servants 
on  whose  fidelity  he  most  coMfidently  relied,  he  probably  did  allj 
that  could  Iw  done  to  avert  the  eviU  that  he  could  not  fail   laJ 
foresee.     He   had  however  himself  set  an   example  which  lii^j 
success  h:id  made  too  temptinij;  for  the  ftiith  of  the  goneratioiij 
that  followed  liini. 

1 1  (1.  A  double  result  attended  the  policy  which  the  lovo  of 
power,  aided  by  circumstaticcs,  thus  forced  uiKjn  lleniy.     He 
found  himself,  as  he  had  from  the  first  day  of  his  reign  fo!C*eon,1 
ooniiH'lled  to  s-cok  the  support  of  the  native  l''nii;li;h;  and  lliuj 
uecetsitics  of  govirnmeut  called  forth   in  him  tie  exercise 


H«niy  E  i'"* 
BukU  1>. 


V 


'  The  iMKletv  in   1118  were   Hugh  de  Goiiruai,  Stoplieu   uf  Aumikl*,| 
Eustace  uf  Brelcuil,  Uii'liir  dc  I'Aiglo,  Rilwrt  uf  NeuflKiiirg  •im  of  Eiirt 
Hear)'   nf  Warwick,  and   Hiury  count  of  Eu ;    Onl.    \'it.   xH.    I       TIm 
fullirul    wi;re    Kicbiml    eail    nS    Cliwlter.    «nd    liia    ixiu»in    »n<l    ■ 
KAnnir,  Uulph  de  Concbe**,   William  of  Wnrenui',   Witliiim  of 
Williaui  of  Tankcrvillo,  Walt«'r  Ciitriird,  and  Nij;ol  and  Wdlinui  <■•  ..1..1..., 
Iliid.  xii.  14. 

'  Tlir  ItfoiUni  uf  tliia  rrt'oll  w»r«,  lieoidt's  Walnnin,  wliii  litonrd  for  it  Iw 
a  captivity  of  tive  VfufM,  \\'illlHui  of  lvi>itni:irt ,  wtio  hiul  olainit  r>n  thq 
routitr  of  Lincoln,  Hwnh  dr  Mouir.irl,  wlm  wim  impri»in<d  fur  the  rcat  of 
Ht'Qry'a  life,  Hugh  uf  Nvufchdtrl,  William  Louvel,  Etuudrl  tie  Ural,  *u4 
I'ain  of  tiiauw  ;  <Jrd.  Vlt.  xil.  J^. 

•  .S«e  Chap.  XI,  J  ilS,  Ijrl.  w. 
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great  administrative  sagacity.  Of  the  formep  point  the  contem- 
porary historians,  especially  Ordericus  Yitalis,  a£ford  abundant 
illustration.  Not  only  was  Henry  during  the  greatest  pait  of 
his  reign  in  the  closest  alliance  with  the  clergy,  but  the  English 
people,  who  saw  in  the  clergy  their  truest  friends  and  champions, 
uniformly  supported  him.  In  the  dangers  of  Ilobert's  invasion  AdbMion  at 
in  A.D.  1 1 01,  when  the  count  of  Meulan,  alone  among  the  great 
men,  kept  faith,  Anselm  with  the  clergy  and  people  adhered 
firmly  to  the  king :  '  repudiating  the  claims  of  the  other  prince, 
they  were  constant  in  their  fidelity  to  their  own  king,  and  there- 
fore they  were  desirous  enough  to  enter  the  struggle '.'  Their 
joy  at  the  conclusion  of  peace  is  contrasted  with  the  disgust  and 
dismay  of  the  feudatories.  In  the  struggle  with  Robert  of 
Belesme,  when  the  barons  were  anxious  to  intercede  for  their 
champion  ',  the  scale  was  turned  in  favour  of  strong  measures 
by  the  voice  of  the  native  troops ;  and  the  congratulations  which 
the  chronicler  puts  in  the  mouth  of  the  people  show  that  in 
some  quarters  at  least  the  real  bearing  of  the  contest  was  duly 
appreciated'.  The  nation  had  accepted  Henry  as  they  had 
accepted  the  Conqueror  and  the  great  Canute  before  him.  And  Srmpathy 
Henry  showed  himself  to  a  certain  extent  grateful.  He  restored  uie  repaid 
the  working  of  the  local  courts  *,  the  hundred  and  the  shire,  as 
they  had  been  in  King  Edward's  time.  He  granted  to  the 
towns  such  privileges  as  in  the  awakening  of  municipal  life  tliey 
were  capable  of  using '.  He  maintained  good  peace  by  severe 
and  even-handed  justice ;  and,  by  strengthening  the  hands  of 
Antelm  and  the  reforming  prelates  who  succeeded  him,  he  did, 


'  See  above,  p.  331,  note  1. 

'  '  Console*  aatem  et  primores  regi  una  convenerunt  .  .  .  dicebant  enim, 
"Si  rex  magnificam  cooiitem  violenter  subegerit  nimiaque  pertinacia,  ut 
conatur,  earn  ezbereditaverit,  onines  nne  ut  imbelles  ancillaa  amodo  con- 
culeabit."  .  .  .  Pacem  igitur  inter  eoa  obnixe  seramua  ut  hero  compariquo 
noatro  legitime  proficiamua,  et  sic  utrumque  perturbationes  sedando  debi- 
torem  nobis  faciamns.  .  .  .  Tunc  in  quodam  proximo  coUe  tria  millia 
pagensium  militum  stabant  et  optimatuni  moUmina  satis  intelligentes  ad 
regem  Tociferando  clamabant,  "  Domine  rex  Henrice  noli  proditoribus  istis 
credere ; " '  Ord.  Vit.  xi.  3. 

'  See  above,  p.  334. 

*  Select  Cbartera,  p.  99.    See  below,  Chap.  XI 

*  Ibid.  pp.  104-108.    See  below,  Chap.  XI. 
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after  thr  arrniipeinent.  of  the  qncslioji  of  tuveatiturn,  win  to  lu 
«ide  the  iiiuFt  stable  «.-leiueiit 

III.  Ill  tlif  Bccond  place,  his  circumstaucM  called  fcirth  tlu»l 
displiiy  of  greater  coiistnictive  power  tluin  liad  bet'n  shown  cvejij 
by  his  father,     Heury  was  fully  uwako  to  tho  impo«Bibility  of 
govcniing  Engliuid  with  feudal   machinery,  vveu  clogged  and 
fettej-ed  by  the  checks  which  the  L'on<]ueror  had   impound.     The^ 
failhlesB   and  selfiiiih   ]K>licy  of  the   biiroiis  gave  him  the  b<«t 
excuse  for  supcrseduig  them,  gathering  the  reiua  of  ndntaii 
tiiitivi;  power  into  liis  own  Iiiiiids  or  those  of  his  dfvotcd  ser- 
vants, und  fiiriuing  u  strong  niiiii^steriid  body.     In  this  {inrpueel 
Ims  was  seconded  Iiy  the  very  aduiirablv  instrument   that  hi*] 
sagacity  selected  or  his  pood-fiJituue  threw  in  his  way.      iiishnpl 
T  Kogvr  of  Sali^bury,  in  tho  office  of  Justiciar,  acted  thruughuut 
the  reign  as  the  great  constructor  of  judicial  and    finanriall 
orgaiiiitKtioii.     This  famous  man,  whom  Henry  had  first  met 
a    p<xu'   ]irie!-t    lu   Xurniandy  and    taken    into    his    Mirvice 
stc%vard  and  chaplain,  brought  to  the  work  of  government  at*! 
omuiuit  of  liilMirious  and    minute  attention  which    to   a 
extent  supplied  the  want  of  legal  organisation.     The  r< 
routine  which  he  instituted  «ra«  perhaps  as  great  a  step  towmrda 
a  safe  constitutional  system  as  was  possible  under  so  d^^potic 
sovereign  :    and  its  elaborate   machinery  waa  in  itsrlf  a  cbeck^ 
on  wanton  tyranny.     In  subordination  to  Roger,  Henry  nuatd 
it  of  novi  homine-t,  many  of  whom  were,  in  nobility  of 
<.<»    the   ideal   standard  of   the  ruling  nvtx.     Among 
tltera  Ordericus  euumeratea  tfati  Clintons,  the  Botseta,  ood  tiw 
Trussebuts,   who,  although   not  among    the   tcnants-in-chicf  of 
Domesday,  were  of  good  Xormau  descent  and  founders  of  gre«t 
Engli-sh  families  '.     They  were  endowed  and  elevated  in  positioo 

xi.  0.   i:    'Alios  c  conlia  brorabiliter  Uli  nljaajBcaUa  <|a 

iUiutrarit,  de  pulvere,  ut  iu  dicmm,  exlnlik  ilatwia*  malU- 

»u|>er  contole*  et  illastre*  oppid»no*  eaaltarit:  inde  Goia- 

Cona,  KaduUtu  Baatet  et  Hogu  i»  BoeoIaaJa,  C 


r»!«»i». 


I'l- 

Ka  bxla.  WUIeliaa*  Troantmt  et  H.viiii,iu  <I 

AlguD.  •(  Eodbenui  ie  KMtarc.'     Of    .' 

Ralph  Htwft  wtre  two  of  Henry'*  princii-. 

grt  '  '  iijiily;  Hu|{h<}e  BodandabinfotuuicUabanaual  ikxuc. 

cr-  1  Und  in  Stiroptiure  aaH  StaftmUkin  bcfcre  Ika  ~ 

surxcv  II    1.  .149,  254,:   he  wa«  00  (looltt  oa  Enflkkaaa,  «• 
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with  UiB  distinct  puqicsu  of  fonnini,'  h  counterpoise  to  the  older 

vugsals;  and  they  wer<<  nmdu  useful  iu  the  work  of  admiDis- 

tion.     This  class  of  men  furnished  the  sheritfs  of  the  counties, 

baronM  of  the  Exche<iuer.  mid  the  justices  of  tlie  Curia  regis. 

Tlic  nobles  of  the  Conquest  iialuridly  reganled  them  asupbtnrts, 

iind  this  scornful  estimate  of  them  is  reflected  in  the  writings  uiauru. 

of  the   historians.     They  were  iu  fact,  for  tlie  most  pirt,  too 

r  on  yet  to  make  tiiemselvcs  friends  among  the  monks  and 

rgyi  as  their  rivals  did,  by  founding  churchrs  and  mouns- 

ies ;  wid,  being  the  agents  of  the  strict  raeiu«ux'eB  of  the  king, 

y  incunvd  the  unpopularity  that  always  awaits  economic  or 

judicial  reform.     In  some  ciises,  it  miiy  well  be,  they  showed 

too  gieat  xeiil  iu  carrj'ing  out  the  iK>licy  of  their  mitstcr,  and  in 

lers  they  took  the  opjwrtunity  of  turning  their  otfico  to  their 

own  mlvautage  rather  than  that  of  the  State.     But  notwitli- 

etandiijg  thiis,  they  were  so  far  an  improvement  on  the  feudal 

administrators  that  they  were  not  too  strong  to  be  brought  to 

justice. 

I  The    Englisli,  although    faithful    and    submissive  to  Henry, 

^^■ere  not  disposed  to  endure   his   strong  government  without  J 

^^Binrmuiing.     The  amount  of  taxation  which  he  imjiosed  was ,,( Heno  I. 

^^^pot  so  liurdeusome  by  its  weight  as  by  itx  regular  and  inevitable  ' 

incidence.     The  exactions  and  the  misery  that  they  caused  are 

a  frequent  subject  of  lamentation  wltli  the  native  %vTlter8.     In 

A.D.   1 103  the  Peterborough  chronicler  explains,  '  Tliis  was  a 

year  of  much  distress  from  the  manifold  taxes;'  in  a.d.  1104, 

ilt  is  not  easy  to  describe  the  mi.'ery  of  the  land  which  it 
tifercd  at  this  time  from  manifold  oppressions  and  taxations  ; ' 
1  K.D.  1 105,  ■  Tlie  manifold  taxes  never  ceased  ;  '  in  a.d.  i  i  10, 
piia  was  u  year  of  much  distress  from  the  taxes  which  tho 
log  ruaed  for  his  daughter's  dowry;'  in  a.d.  11 18,  'England 

i>f  B<x-liuii1  w»»  probalil  V.    The  author  of  the  Gmts  Steplwni  dcMrilK*  their 

ftltiturle  in  tl"  •  :|i    I4.  15  :  '  Exnptii  quibusjaui  rejfij  Henricj 

|iriinia  ct  <  licia,  i)uoa  ex  pleb«io  ^eiiure,  inter  niilanoii 

juvoucultia   a. .1    wmiietnii,   in    t»iiliiin    iKiiit«»   jii,..n!»..    -i  i 

ililcacUuJie    iuU-ifixit,    lit    eoN    lionoritiiiM    fiitAto«    1ar>,'isiiiintM.     i 
hon<fr»tr>H   HmpliMtiiniH.   i^K  oiimiiitn    palutiaoruiii    &rt.*liiniini»*tr>'-  '. 

bt  umniuin  ctirinliuiii  caiiou-um  •iiM.<«pl-<rr«  prai'«cril>'rrt.'     1I«  iuoijUoiw 

K  initAlice*  unly  Milr«  uf  lleref»ril  ami  Toiu  fiu- John. 
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u   war  by  the  mniiifnhl  tnxea  ; 
A.u.  1124,  'He  who  h«d  any  property  was  bereaved  of  it  by] 
heuvy  taxes  and  assessments,  and  he  who  had  none  starved  with 
hunper'.'     Allowing  tor   the  generally  querulous  tone  of  the' 
writer,  it  must  he  granted  that  there  was  much  truth  in  the 
representation  :   an  extraordinary  series  of  had  harve&t«   and 
stormy  seasons  and    the    general    depreciation  of   the  coitiagr, 
causexl  liy  the  dishonesty  of  thu  moueyers',  increased  uo  duubt 
tlie  distress.     But  it  must  not  ho  forgotten  that  it  was  by  thesv  I 
exactions  that    England  wivs   saved  from  the  ravages  of   war, 
and  that  the  money  to  raited  was  devoted  to  the  huniiliatiou  of  J 
the  common  enemies  of  king  and  people.     The  liateful  Dane^l 
geld,  it  was  Wlieved,  Heniy  was  inclined  to  remit  ;  jmrtly  under' 
the  advice  of  his  jihysieiau    Grimbald  and  partly  under  the  im-  < 
pression  made  by  a  strange  dream,   he  vowed,  it  was  said,  in 
1132  to  forego  the  tax  for  seven  years'.     The  amount  of  laxn-  ' 
tion,   where   exact  details  are  recorded,  was    not  greater  than  I 
could  have  been  easily  borne  in  a  jieriod  of  prosperity, 
good  harvests  and  in  time  of  iteace.     The  chronicler  i:;  obliged  I 
to  say  of  the  king,  that  '  he  was  a  good  man  and  great  wa:3  the  1 
awe  of  him ;  no  roan  durst  ill  treat  another  in  his  time ;    boJ 
made  peace  for  men  and  deer*.'     ^^uch  the  same  impreeaiou  iai 


'  f'hron.  Sax.  nader  the  nevenl  years  mentioned.    In  1115,  whiuh  H« 
of  Huntingdon  deai;rit)c8  u  the  deare«t  lie  eotild  renicnilicr,  the  hune-loadi 
of  wheat  oott  six  ahillin^     fol.  119;.     Tbo  Chronicle  Baya  lliat  l>etire«li 
Christmas  and  CaadlemM  one  acre's  sceit  of  wheat  or  tmrley  sold  fnr  aix 
thilling*,  and  one  of  oats  for  four.     In  lljl  there  was  a  cattle  plague. 

'  Chmn.  .Sax.  A.n.  1134.     Hence  tlie  very  severe  measures  talien  afjiaisuiJ 
the  coiner*  in  11 25. 

'  The  Btory  of  Henry's  dream  and  vow  is  Iteit  known  from  thp  «o-call*«l  i 
Chronicle  of  Brompton,  but  there  is  contemporary  o%'idence  of  the  popular  I 
belief  in  it  in  thu  continuation  of  Florence  of  Worcester :  and  OervasK,  f 
the  Canterbury  historian  who  lived  in  the  same  century,  knew  it.  It 
wa«  in  1130  that  Henry,  beinc  in  Normandy,  saw  three  visionii:  '  Primol 
vidit  in  Mminiis  nisticorum  multitudinem  mm  inalrumentis  in  ipitum  intilirol 

et  debituni  expetere ;  seciindo  vidit  annatnrum  >  ■■  •' ^ ■  —  'i-  '^'U  iit] 

ipaum  siievire  vuUe;  tertio  vidit  praelatonim  '  l'a*-| 

toralibua  minus  fortiter  intentare.'    The  king  wu  .\pei|( 

out  of  bed  and  drew  hi«  swonl.  (IrimbaUl,  liiii  pliyKician,  was  prenetit  and  I 
told  the  story.  In  113:,  in  alarm  daring  a  utorni  at  ica,  hr  romembcredl 
the  Tision  and  made  the  vow.  See  Brompton,  ap  Twytden,  cc.  1018, 1019;  j 
OervM.  Cant.  0pp.  vol.  i).  p.  71 ;  Hardy,  Catal.  Mat.'Hist.  ii.  ^14,  jij. 

*  Chron.  Sax.  juo.  1135. 
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mil'  by  Ibc  iiiori*  fovournble  nccouiit  of  Orrlcricns :  '  He  Kitinmu  <>f 
vcrned  wilh  a  slroiig  hnnJ  the  diicliy  of  Normandy  mid  the  i».iii7  iiuui«  I 
bigdoiii  i>f  Eiigliiii<l,  mil)  tu  the  eiiil  of  hi»  life  iilwajs  MtiiJied  viuib: 
ace  :  tiijoying  coiistunt  good- fort uia-,  he  never  fell  away  from 
:  first  dlren^h  and  stemnesx  of  justiee.  Tlie  foremost  counts 
snd  lords  of  towns  iiiul  auditcioua  tyrants  he  cmftily  over- 
Miwore*!  ;  the  jieacelul,  ihe  religions,  the  mean  people  he  at  all 
oes  kindly  cherif.hed  and  iii-otected.  From  the  eighth  year  of 
reign,  in  which  lie  iicipiired  firm  hold  on  jiower  on  Ixtth 
Jes  of  the  sea,  he  always  sought  jieiice  for  the  nations  under 
hint,  and  rigidly  punished  with  austere  measures  the  trans- 
gresBors  of  his  laws.'  His  personal  vices  were  not  directly 
injurious  lo  the  welfare  of  his  jieople.  'Stixing  in  energetic 
industry,  he  increased  in  a  manifold  degree  his  teinjioral  gains, 
and  heaped  up  for  himself  vast  treasui-es  of  things  which  men 
eovet.'  ■  After  a  careful  exainiuatiou  of  the  histories  of  the 
eients,  I  boldly  assert  that  none  of  the  kings  in  the  English 
ealin  was,  as  touching  the  grandeur  of  this  world,  richer  or 
more  powerful  than  Heiii-y  '.'  He  was  the  '  Lion  of  liiffhteous-  anJotlier 
ness  of  Merlin's  prophecies'.  '  Intlexilde  in  the  rigour  of 
justice.'  says  William  of  Malmesbury,  'he  kept  his  native 
jpk-  in  (juiet,  and  his  barons  according  to  thoir  deseiis^.' 
pn  thought  diversely  about  him,  Henry  of  Huntingdon  tells 
and  after  he  was  dead  said  what  they  thought.  Some  spoke 
splendour,  wisdom,  prudence,  eloquence,  wealth,  victories; 
Fome  of  cruelty,  avarice,  and  lust ;  but,  in  the  evil  times  that 
DO  after,  the  ver>'  acts  of  tyitinny  or  of  royal  wilfulness 
»rard,  in  comparison  witii  the  iimcli  worse  state  of  things 
iiresent,  most  excellent  *.  He  was,  it  is  evident,  a  strong  CeiunU 
ier,  with  a  clear  view  of  his  own  interests,  mdhodical,  saga-  Hfiu-v. 
BUS,  and  far-sighted  :  his  selfish  aims  dictated  the  jKilicy  that 
ive  peace  and  order  to  his  people  :  destitiyiiig  his  enemies,  he 
utroycd  theirs;  and  by  enforcing  order  he  paved  the  way  for 
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law.  Bucli  a  king  neitbcr  e'X{)ects  nor  desvrrea  Wv ;  but  be  u 
rt'{{ai"dtd  with  ii  luixed  foeliiif;  of  confiiU'iicc  and  »wt>,  aud  tin- 
resiult  iT  111-  rule  i<  Wlier  lliiiii  thut  of  iiiuiiy  who  are  culltnl 
hfiiefiictore. 

1 12.  Tlie  eoclesinstiful  jKiliiy  of  Henry  was  llur  !^iiif  us  tlint 
of  his  fiither ;  hut  the  circumstances  of  the  times  were  diftercnt, 
and  the  relations  of  the  king  with  Ivoth  the  English  Church  and 
the  Pope  were  more  complicated '.  The  policy  of  Auselm  was 
in  contrast  with  that  of  Laiifrauc,  and  the  tendency  nf  eccle- 
siastical ])rogreB8  had  become  too  strong  to  be  directed  by 
political  management.  The  points  at  isKue  between  tlie  king 
and  the  Church  had  become  part  of  the  great  European  ijiiarrel. 
ll)e  exact  importance  of  those  points  cannot  be  discussed  here, 
and  the  onnstitutiounl  results  of  the  dispute  on  investitures 
have  thrir  proper  place  in  the  history  of  the  national  council. 
The  political  eoiiaequences  of  the  struggle  however  wt-re  to 
draw  the  clergy  and  jieople  more  clotely  together,  and  to  force 
on  the  king  the  roiivictiou  tluit,  absolute  as  he  would  be,  tbtra 
were  regions  of  life  and  thought  in  which  he  must  allow  the 
existence  of  lilierty.  In  no  lespect  does  Henry's  ability  show 
itself  more  strongly  than  in  this.  At  the  beginning  of  his 
reign,  although  the  supjwrt  of  the  prelates  was  absolutely  ne- 
cessary to  him,  and  he  was  willing  to  win  it  by  renouncing  the 
evil  customs  of  hb  brother,  he  refused  to  surrender  one  of  the 
rights  that  hi.s  father  had  exercised,  or  that  were  in  question 
among  his  fellow-rulers  on  the  continent.  Ansel  in  again  left 
England,  but  no  interruption  took  place  iu  the  ecclesiastic*] 
working:  the  clergy  stood  by  the  king  in  liis  struggle  with  the 
feudatoi-ies  and  rejoiced  iu  his  victories,  When  the  early 
troubles  were  over,  and  Heury  was  able  to  apply  himself  to  thr 
independent  treatment  of  the  i|uestion,  his  thoughtful  mind  at 
once  struck  out  the  fit  line  of  compromise,  and  unlicipaled  by 
fourteen  years  the  principle  on  which  the  Concordat  of  Wnrma 
was  framed  between  pope  and  emperor.  HIm  love  of  order  led 
him  to  admit  the  canonical  rights  of  the  rhiipters  of  thr  churches, 

'  Tlin  uiir>vouni1ile  piclnr*  ilrnwn  in  the  GixSa  Sl«r|ihai>I,  |>)i.   |6,  i;, 
tbvulJ  Iw  uuiiipwKil  null  llml  »(  Kajiuer,  wlii>  in  iiuiru  jii>l  Ui  iha  Kiiii;, 
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ami  pveii  the  occasional  Tlioo»t«ii« 
t*rcise  by  tb«i  po|M;8  of  n  sii|ireinc  iippeliutc  and  legiitine  vcwiu'u^ 
iirte<1irtioii.  He  ynw,  Imwivi-i-,  dihlinctly  tlir  ]»<jiiil  ut  wliidi 
owu  authority  must  limit  litis  jtbi-rty.  Tlif  bislio|is  might 
elected  cAiionically,  but  the  election  must  be  held  in  his 
Siirl :  tlie  clerniy  might  W  trusted  without  compulsion  to 
toose  his  cundidate.s.  The  councils  might  lie  held  when  the 
ohbiahop  choose,  but  the  king's  consent  roust  be  obtained 
ifore  the  assenihly  could  meet  or  exercise  any  legislative 
Dwer.  Papal  juri^^dictiou  was  not  excluded,  but  no  legate 
ight  visit  Eugliuul  without  royal  licence.  In  the  exercise  of 
bis  routrol  he  .showed  no  self- willed  eiiprice,  as  Williiim  Rufus 
id  done  :  the  lioeiae.  wiis  never  withheld  simply  to  show  that 
it  was  in  his  power  to  withhold  it,  but  only  when  he  was  en- 
ed  in  foi-eigii  war  which  nii^iit  be  complicated  by  eccle- 
astioil  interfereno',  or  when  the  exertion  of  sovereign  uutho- 
rtty  was  ne«<led  to  reconcile  conflioting  interests  at  home. 
Heur)'  knew  !iow  to  yield,  with  a  fairly  good  grace,  or  for  an 
adequate  puriMxe.  He  allowed  I^aiiulf  Flambanl  to  make  bis 
peace,  nnd  found  him  a  useful  tool.  He  allowed  himself  to  be 
rerreached  by  Archbishop  Thurstnn  and  Poj;e  (Jnlixtus  II  ; 
Bt  he  saw  the  merits  uf  the  urrlibinhoji  throu^^h  the  disin- 
iiuons  policy  which  he  had  per(.unded  himself  to  employ,  uud 
^er  a  while  placed  him  in  possession  of  the  rights  of  his  see. 

it  in  some  such  cases  his  favour  was  jiurduwed  by  a  direct  .siimmUcal 
lyment  is  scarcely  to  be  wondered  at.  The  practices  that 
ere  regarded  as  simoniacAl  in  the  Church,  the  sale  of  oflicts 
nd  legal  ceutences,  were  not  yet  leganled  a.s  immoral  iu  the 
culw  service  of  the  state.  Under  au  absolute  king,  whose 
ill  is  law,  that  which  he  choofes  to  sell  passes  for  justice, 
tnenth  a  thin  veil  of  names  and  fictions,  the  great  mini»t«rial 
Sees  nnd  the  royiil  interference  by  writ  in  ]irivate  <iuarrel» 
rere  alike  matters  of  purchase.  In  the  Church  as  well  aa  in 
tile  Stnti*,  if  simony,  lu.  defined  by  the  canon  h«w,  could  be 
avoided,  money  might  paw  for  money's  worth.  Hut  setting 
tliii*  uide,  Henrj'  felt  hi*  own  strength  to  lie  sufficiently  great 
to  S|Mre  him  tiie  paiif^  of  jealousy.     Once  firmly  seuteil  uu  bis 
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throne,  he  indulged  in  no  severities  grcnter  thiin  his  nwni  w-  ! 
curity  demanded,  and,  savage  as  he  was  hy  nature,  |>ut  h>  far 
forth  a  curb  un  his  own  inslinctii.     lu  tlie  snme  way  be  showed 
ity .         no  jeahiusy  of  the  clergy.     Certain  of  his  mastt-ry,  he  found  his 

trMtiacnt  .'.,  ,1,  -1  t,t* 

i.f  the ciuir.).  nitei-est  in  using  them  rather  than  tormenting  them.  And  this 
hill  treat-  sheds  Bonie  light  on  his  treatment  of  the  people:  be  caretl  too 
»«.uiiif.  little  for  them  to  pretend  to  love  them ;    he  fearetl  tiiem  too 

little  to  take  pains  to  propitiate  them ;  hut  he  saw  tluit  for 
himself  it  was  bcrt  tlwt  tbey  sbould  be  orderly  goTerned,  uid 
»ith  a  strong  hand  he  maintained  the  order  that  lie  may  almmt 
be  said  to  have  created '.  How  slender  the  basis  must  be  on 
u hich  the  absolute  monarch  rears  his  selfish  designs ;  how  little 
the  strongest  will  can  direct  the  future  course  of  events ;  how 
intrinsically  treacherous  is  the  most  perfect  system  and  order 
that  results  from  external  will  rather  than  from  permanent 
organisation  under  an  internal  law,  may  be  learned  definitely 
from  the  history  of  the  next  reign. 

113.  The  example  which  Henry  had  sot  in  his  seir.ure  and 
retention  of  the  crown  was  l'ollowo<l  in  every  point  by  las  suc- 
cessor. Stephen  of  Blois,  the  son  of  the  Countess  Adeln  and 
grandson  of  the  CoiU|Ufror.  had  obtained  the  county  of  ^(ort&iii 
by  the  gift  nf  his  uncle'',  and  that  of  Boulogne  by  marriage. 
His  wife,  the  niece  of  Godfrey  of  Bouillon,  was  a  grund-ilaugbler 
of  Malcolm  and  Margaret,  and  descended  from  the  line  of  LVrdic 
in  exactly  the  same  degree  as  the  Emprefs  Alatilda.  llig 
position  as  count  of  Mortain  gave  him,  although  he  was  not  the 


'  Alibot  Suger  (V.  Ludovici  Or.,  lis),  coinmenling  on  the  prophecy  of 
Merlin  :  '  .'Vuniui  ex  lilio  i^t  iirtkn  extorquebitiir,  et  ikrgentum  ex  ungulU 
luugientiuiii  miumbit.' — *  In  iliebua  ejus  aurum  rx  lilio,  quixl  xt  ex  rrli- 
giusia  b*ni  iiduri^.    ft  ex  iirtica,    niiiKi   est   ex  taivularibu-  Hnia, 

kb   eo   cxtorqiieliatur ;    boc  iiitvntfeiia  lit,   nicut  omnibuii   i  *b 

omtiibiii>  ei  serviretur.  Tutiiis  est  enim  iinuin  iit  imiii^n  ..■  i^.,. .,.  ab 
omnibus  h^tbvrf,  quatu  non  habenJo  per  uiiuin  umnua  ilc-|i«rite.  Ari>*ii- 
turn    cx    un^ulia    niugientiuin    iiiAnnl>:il,    cum    ruria    HFCiiritaa  tiurrwinnu 

f)lfnitui)iiieu>,  )iorreorimi  pleniliidu  itreenli  oopinni  (ilfiiiit  scriuiia  niini«trm- 
«t.'  Tlie  lout  nentence  txinlaiiis  the  key  lo  inuoh  uf  Hrnry't  ailiniuib. 
lr»tive  policy. 

'  On  the  forr«itun>  of  Robert  of  Bel<!«ni«,   Hriiry  I  gikv*  Alin>9on  \m\ 
TbeolMiW  of  Bbiiii,  whi>  i;.nc  it  l.>  Hleplien  in  r'tchnll^o  for  hi«  KraDoh 
Iierilai;e  ;  Oril.  Vil.  \ii.  ^     SU;|i)icmi  riTfiviwl  Murtnin  iiiitraJ,  wlirii  WiUia; 

'lalviLii  reftive-rfti  llii.  fj»tli.'r*a  .  Hlfttct  in  A.D.    111^. 


AivtmoM  of  Sti-phfu. 


345 


[leiit  mcnilK-r  of  his  family,  the  first  place  among  the  hnrons  of 
jTornmudy.  and  iu  this  cajiacity  h«<  liiul  thrice  plodgcd  his  oath 
wcure  tlie  riiccfsi-ioii  of  MiitiMn  ami  her  iiifiint  heir". 
The  de-.ttli  of  Hemy  I,  liki<  that  of  Williiuu  Itulus,  took  both 
fumiandy  and  England  liy  Eurpriae  ;  und,  if  un  neither  side  of 
rhaiuiel  nny  resiiect  was  paid  to  the  fngii(ietiiciit!4.mode  for 
be  FUcr<'*<ioti,  it  must  he  renieinlxroil  that  these  engageuient« 
td  liecn  to  nil  intents  and  purposes  forced  u|)oii  the  luirons. 
bi'  very  fiiot  of  their  rej>otition  had  Wti'iiyed  that  they  were 
ut  on  either  side  regaixled  ns  trustworthy.     As  soon   us  the 
iiig  wan  dead  the  Xormuu  Imrons  treated  the  succession  as  an 
en    question :    and   Stephen   took   the  decision   as   resj)ecfed 
ugland  iuto  his  own  hands.     Ifenry  died  in  the  night  following 
emher  i,  A.o.  1135:  Stephen  imniediately  on  I'eceiving  the 
6W8  crossed  over  to  England.     Dover  and  Canterbury  wei:P 
but  agaiufct  him ''.      He   hastened   to  London,   and   was    there 
kiled  by  the  citizens  as  a  deliverer  from  the  danger  of  a  foreign 
jroke  :  Oeoffrey  of  Anjou  and  his  wife  were  disliked,  the  former 
as  a  stranger,  and  the  latter  as  un  imperious  6elf-wille<l  woman    ; 
be  citiu'HS  of  the  first  city  iu  the  rcAliii  might  claim  to  exercise 
prerogative  voice  in  the  electiou  of  the  king,  and  they,  after 
ikking  a  compact,  fonnal  or  infoimal,  fur  mutual  EU]ipoi't,  chose 
(epben  *.     Encouraged  by  this  success,  lie  passed  on  to  Win- 
bestcr,  where  olso  lie  was  welcomed  hy  the  citizens  ;  here  he 
btained  with  little  delay  the  royal  treasure,  having,  hy  the  aid 
'  his  brother  the  bishop,  overcome  the  scruples  of  the  ju.sticiar, 
^sho|i  finger  of  Salisbury  '.     Thus  strengthened,  he  returned  to 
[indoii  for  formal  election  and  conmation*.     It  was  not  with- 
it  deep  misgivings  that  the  urchhishop,  William  of  Corbeuil, 

Below,  Cluii,  XI. 
'  G«rT«»r,  i.  9.4 :  'A  Cnntuarinit  excliuua.' 

'  Cont.   Flor.  Wig,  •    '  Volentv  igilnr  GKufriiln  coniiLe  cnm   iixore   »iia 
B*e  lirrca  enit  in  re^iiiiu  aiicritdcre,  |iriiiiiirea  lerroe  jur;iiiieiili  aiii  iiinlc 
'n   euiii  iraKiiwif    nnlucnint,   dicenle*  "  Alienigeu*    iion 

,      ,..       a  oiv  jurit  suiiiiie  r|>«ciftliter  privilu^ii,  ut  m  tvx  ipHuruni 
Mx^UAi  uiuilu  iitiin-l,  aliua  kuo  |tr<->vitiu  iti  re^iit>  ^ulutiliitfiultii  e  vcMlij^iu 
•■rdrrct ; '  '  fimiklit  jiriui  ntrinqur  pactione  : '  Cicita  SU'plmui,  p|i.  3,  4 
\Y.  Maluusb.  Hilt.  Nov.  1.  f  460. 
I*  Otn*.*,  I.  9+. 
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disre{!ar<led  his  oiith ;  but  (hi>  exigency  was  urgent.  The  su.'- 
priii'ion  i.if'  Iftw  and  jioacc  owiiifj;  to  tin-  inten-egnum  was>  hei-oniiiis 
dangerous ;  Iho  news  from  Nonnntidy  brou;^ht  uo  pruspeot  of  a 
speedy  solution  of  the  difliculty  iioni  t}i:it  <|Uiirter.  Ffugh  Bi|.'od, 
Henry's  steward,  was  ready  to  swear  that  the  king  bad  releas«d 
the  vnsfak  from  their  oath  and  disiuhented  Matihla'.  All  inru 
were  acting  a.s  if  she  had  no  chiim  to  be  considered.  Stephen 
preiised  his  advantage:  the  archbishop,  with  the  bishops  of 
Winchester  and  Salisbury,  undertook  to  act  un  behalf  of  the 
Church,  and  the  citizens  of  London  filled  up  the  gaps  in  the 
ranks  of  the  nobleti ' ;  he  was  crowned  on  the  sand  of  December. 
The  hurry  of  the  ceremony  gave  no  time  to  im)joBe  new  consti- 
tutional conditions,  nor  were  the  members  of  the  national 
council  who  were  present  likely  to  demiind  more  tliau  Urury 
had  seen  good  to  grant  them.  A.  brief  charter  was  issued,  by 
which  (he  new  king  confirmed  the  laws  and  lihertied  that  Lb 
uncle  hiul  given  and  the  good  customs  of  King  Edward's  lime, 
and  enjoined  the  observance  of  them  on  all,  a  command  which 
inVaiif  little  under  the  weak  hand  that  signed  it'. 

The  news  of  Stephen's  boldness  and  success  determined  for 
the  time  the  minds  of  the  Normans  who  had  been  talking  of 
electing  his  elder  brother  Theobald  as  their  dnke  * :  Qeoffrey 
and  llntilda  were  occupied  by  a  ivvolt  in  Anjoii,  and  even  Earl 
Robert  of  Gloucester,  the  natural  son  of  Henry  I,  seems  to  have 
concluded  that  it  was  the  moment  for  politic  submission ".   Only 

'  OervMe,  i.  94  :  '  QuiJ:>m  eic  potentissimis  AngiiAe.  jnrnni  et  dieeiu  »e 
pmcaentem  ftfTuisiu)  ulii  rex  Henrictm  iiteiii  jiirutiit^nliiiii  in  Uiiia  tii-lu 
•poute  reUx&iwct.'  Ralph  de  Diceto,  i,  i48  :  '  liugo  Bi^'uil  aru«ac»Iluti 
regis  corHin  iirchic|iucup<>  Cautiiarit'iiai  Hocmnirnto  probnvit,  quixl  litiin 
rex  Hcuricuit  ageret  in  exlroiniv,  orti^  quibusdnm  iiiimicitila  inter  ipsniii 
«t  iiiipenttricein,  iptain  ixherednvit,  ot  Stophnnuiii  Boloniae  coniitem  bsrv- 
deui  inslitiiit.'    Hiit.  Pontif.  (Peru,  vol.  x«.)  p.  54J. 

'  ■  Triliria  iT|,i«('o|iiH  prat-acntilxiK,   aii'liirpiaoi|ii>,    W  !     Sute^bi- 

rienni,  iiullis  Kljlmlibim,  paiiciMiiiim  opiini.ililMis ; '    \^  l>.  HiHt. 

Nov.  i.  (  11.     Ccrviwt;,  i,  94,  ssy",  '  .\  iciiirliii  feju  in  h  r»t.' 

'  '  Sciatis  me  roiiccKsii^e  et  pruotieatl  iNirta  mai  uiunibu> 

baronilma  ct  1iumitiiliu«  ineia  de  Ani;lia  uiiuira  lilxri mu  Icgu* 

(|uaa  llrnrii'iia  rvx  Aiurloriiin  avunculira  iiieiia  >i«  lirtiil  vt  cnncwwit, 
I't  uiiinea  bullae  ]e^eii  et  iMtiiaa  ciiiiauetiidint«««  eia  concfilo  qiuu  Tiabu^ 
runt  tenipuri)  re^Ha  Kdwnnli : '  Statiitvavf  the  Ucabn,  i.  .1 ;  Heli-et  ( 'hartrn, 
p.  11^.  *  Ord.  \it.  xiii.  JO. 

'  '  Poet  Paschn  ItiiUirlus  i.-uin«a  llloet'calrae  .  .  .  Vftiit  in  An|,'liam  .  .  . 
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old  king  of  Scots  took  up  tnus  on  belialf  of  liis  nirc«  ;  and 
I  was  pacified  liy  the  mrrcuder  of  Carlisln,  oltliou^b  he  declined  '' 
to  ilo  lionmi»t*,  ill  coneii<lenitii>n  uf  hi»  lath  i«  (be  rmuri'Si '.      It  su-iA^i^i 
UuuUl  teem  tliat  the  ufwssity  of  liiiiiliug  Sleplieii  by  furlber  .rfp»«i 
pnditions  had  occurred  to  the  barons  who  bad  assemblrtl  at  the 
ineml  of  the  lute  kiiic'.    Tlii«  ceremony  had  been  delayed  until  Buruiof 
»rly  ft  fortnight  after  the  coronation,  and  it  is  prututble  that  it  J»ii  «.  1131 
uialied  iin  opportunity  of  olitaining  some  vague  promises  from 
(ephen.     He  undertook,  we  are  told,  to  allow  the  canonical 
dectiou  of  bieho^ia  and  not  to  ]>roloiig  vacancies  ;  to  give  up  the 
bnsM  of  the  forest  jurisdiction  which  Henry  had  a;;gravated, 
ad  to  n1>oligb  the  Dntiegeld'.     Whether  these  promises  were  steplw 
ibodied  in  a  charter  ia  uncertain  :   if  they  were,  the  charter  is  dii>rc<r. 
at ;  it  is  however  more  probable  tliat  tiie  story  is  a  popular 
interpretation  of  the  document  which  wbh  actually  issued  by 
_the  king,  at  Oxford,  soon  after  Easter  when  he  hud  received 
lie  papal   recognition '    and   ha4l   l>eea   joined   by  the   earl  of 
Jloucester   and    other   chief  members    of   Henry's   household.  ' 
Phis    charter,   which   is    the   stcond  of  our  great    chaitors  of 
Eherties,  is  attested  by  a  large  number  of  witness 's ' ;  eleven 

aat,Huui  rr^i  fecit  sub  cuinlitioiie  quadam  tcilicet  >|uaui<Hu  illc  di^i- 
aleiii  «ikiu  ial«ere  ruitodirct  et  tibi  pacta  ^rvarct ; '  Will.  Maliuesb. 
list,  Nov.  i.  i  \f>i.  Rubeit  hml  l>een  urgett  to  take  tlie  crown  biuiself, 
Dt  be  i-efiiMvl '  dioens  uequitiB  etwe  tilio  sororis  siuaf,  cui  justiiits  coin|jet«Viat, 
iiuin  LVnlere,  quam  praeauuiptive  ribi  usurfiare;'  p.  8.  Nntwithstaiuling 
kr  <li<l  huiiLige  t<j  .SU'pben.  '  Hen.  Huut.  fol.  ill,  111. 

'  Hen.  Haul.  fcJ.  Savile,  fol.  jjl  :  '  Priiiio  vovit  qumi  ilerunctin  ppis- 
upiii  nuuqtiiun  retineret  eccle«i»a  in  iiianii  »ii«  »«<I  atatini  >-lectii>iii  oa- 
Mmiua«  ixiiist^ntiena  epi»copi»  eau  investiret.  Seetmilo  vovit  quoil  nulliii« 
leiici  sel  laici  sylva*  in  zuanu  sua  retiiienst,  sicut  rex  Htnricun  ffccral, 
■ui  «ingiili»  anuis  iiiiplacitaverat  eos,  (i  vel  venatiimem  cepissent  in  silvis 
aropiiis  vrl  *i  eM  nd  necesidtatea  siuw  (rxatirparcnt  vrl  dim<iiuer<:nt  .  .  . 
Tcniu  vovit  quod  Litincgoldum,  id  e«t,  (Iuim  sulidos  ad  bidAiii  quo*  aiitf- 
' — — *,  mii  ,it-cii>cre  sulcbant  singulin  aniiis  in  iicternuiii  comloiinrc-l.' 
I  pniuiiaes  were  ii>a<le  at  Oxford,  duiiag;  tlio  t'liristma-i  leaxm,  before 
rnswi  ot  tliu  .Scottinb  invasion.  T\k  charter,  meiiti>int'd  iiniocdintcly, 
ka*  aUo  iuurd  nt  Oxford;  but,  as  it  is  utlestrd  by  iha  eail  of  lilou- 
aiitrr,  »lio  laiulod  Soon  after  Eutcr,  it  must  lie  dated  soiiui  tiino  in 
be  stirini;, 

<m  Vxf  proy^f^in^  at  Rome,  see  the  iinpurtant  remarki  of  Mr.  Round, 
iiji-  15014. 

ilui,  i.  3;  Sobft  Charters,  pp.  114,  115.    Tile  earls 

.1.     ...    ^,1,]  w„|.jvt(.lt_  of  whom  OloocrstM  was 

■  .11  the  »id>!  of  tlie  eniproos.      H«r  in<i»t 

,__,  i..  ■■«l<-r  and  Brian  of  Walliugford,  w«K  also 
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Euglish  and  three  Nonnaii  bishops;  the  Chancellor  Roger;  four 
earls ;  four  great  coiistuLles  ;  four  royal  stewards ;  two  grand 
liuflers,  and  seven  otlicr  vassals,  two  of  wlioni  were  of  the  rank 
of  count.  The  privileges  eoiieedcJ  by  it  are  chiefly  ecclesiastical. 
Simony  is  forbidden  ;  the  j)roperty,  dignities,  and  customs  of  the 
churches  are  confirtned  as  they  were  in  the  days  of  the  Conqueror, 
and  the  jurisdiction  over  ecclesiastics  is  left  in  the  hands  of  the 
bishops ;  all  interference  in  the  testamentary  dispositions  of  the 
clergy  ami  iti  tlif  adniinistnition  of  vacant  churches  is  discltiiincd. 
The  forests  made  iu  the  liist  reign  are  surrendered*.  The  piivinise 
of  peace  and  justice  made  fit  the  coronation  is  renewed,  and 
aniidified  by  an  undertaking  to  extiqiate  all  exactions,  injustice 
and  chicanery,  whether  introduced  by  the  sheriffs  or  by  others; 
:iiid  tu  maintain  good  laws  and  ancient  and  righteous  customs  in 
reference  fo  judicial  procedure  generally'.  As  in  the  charter  of 
Henry  1,  each  of  the  three  estates  has  its  own  clause  of  concilia- 
tion ;  the  forest  usurpatioiiH  being  surrendered  prolmbly  to  gain 
the  supjwrt  of  the  lay  nobles.  But  Stephen  kept  none  of  these 
)ironiises. 

He  was  a  brave  uiaiv,  merciful  and  generous,  and  had  liad 
eonsiiienible  military  experience  ;  but  he  was  gifted  with  neither 
a  stniiig  will  nor  a  clear  head,  and  IVom  the  beginning  of  his 
jeign  neither  felt  nor  inspired  confidence.  The  conditional 
adhesion  of  Uolxsrt  of  fUoucestcr,  who  carefully  defined  tlie 
fealty  that  he  promised  as  dependent  on  the  king's  treatment  of 
him',  was  not  a  circumstance  likely  to  reassure  Stephen.  Much 
however  might  have  been  done  by  an  honest  jverseverance  in  flie 
promises  of  the  charter.  Unfoiiunately  for  the  king,  a  false 
report   of  his   death  eiirlv   iu  the  summer  produced  a  general     fl 

&mong  the  witneuseii :  (irobably  the  retrekt  of  the  king  of  Soot*  had  mode 
h«r  caufe  for  the  time  hopeless. 

'  '  Foieattw  i(na9  \Villelmu»  nvus  lueos  et  Willelmni  sviincuIuB  nieus  ic- 
tUtueruiit  et  habueruiit,  inilii  retiervo.  Ceteras  oinnen,  quaa  rex  Henricui 
■uncroiidiilit,  ecclesiis  et  re.^no  qu  ietiu  red.lo  et  concede' 

'  '  Oninea  exitctiones  et  iiiiuHtitia!i  et  nieschenin^na,  aive  p«r  vicecomitM 
vel  |ier  Alios  t)U0*li1>et  aiale  indiictafl,  fiiiiiULnn  exMlirpo.'  The  iniakeuniag, 
ntrinliv  toqueUie,  is  explained  of  the  urbitrary  tines  exacted  for  altering 
the  terms  of  indictment,  or  shiftiiii;  the  j^'i-uuiid  of  an  uclioa  after  it  was 
brought  into  court. 

•  Above,  p.  346,  note  5. 
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rising.     Hn^  Bigod,  who  had  so  latelj-  acted  as  his  tool,  seized 
the  castle  of  X<»-»ich,  and  Baldwin  of  Redvera  fortified  Exeter. 
Stei^n.  with  great  promptness,  marched  against  the  two  strong-  strabni'i 
holds  in  laoceKion  and  took  them.     Hngh  Figod  and  his  party  ooi. 
were  pardoned,  bat  Baldwin  was  deprived  of  his  estates  in  the 
Isle  of  Wight  and  banished.     The  success  of  the  king  led  him 
to  forget  his  engagements,  and  by  holding   a  forest  assize  at 
Brampton   he  sitowed  how  little   weight    he   allowed   to  the 
promise  which  in  popular  estimation  was  of  the  most  import- 
ance'.    Tie  next  year,  1 137,  was  marked  by  victories  in  Xor- 
mandy,  and  was  the  crowning  period  of  his  prosperity  *.     In 
A.D.  1 138  all  the  elements  of  danger  broke  out  at  once  into  v- 
bhze. 

114.  Tlie  feudal  instinct,  notwithstanding  (he  repressive  policy  Gaikena; 
of  Henry  I,  was  as  ctrong  as  ever  in  the  irreat  vassaL-.  Un- 
warned by  the  iste  that  had  overtaken  their  fellows,  and  nn- 
instracted  by  the  good  peace  that  Henry  had  made,  they  watched 
with  eager  eyes  for  the  moment  when  the  disputed  title  to  the 
throne  sboold  give  them  an  cpportunity  of  striking  a  blow  far 
themselres.  Matilda's  party  were  gathering  resolation  and 
collecting  resoorces,  whiln  Stephen  was  spending  his  treasures 
and  wasting  his  opportiuiiti«s.  Matters  woojd  have  been  bad  ^'^yfcq'f 
enough  if  his  policy  had  beifn  a  negative  one :  Int  the  very 
meaenres  whtcii  be  tc^k  for  strengtheuiag  HimiMrif  were  >o  ill 
choeen  as  to  be  lataL  Xc/twi* branding  tb<r  '.vx  that  it  was  by 
an  outcry  against  the  f'/reigi^r^  xutx  be  iad  }.<eeD  able  \/j  exclude 
Matilda  froa  the  woertxtvizx.  at  <!  altiy/ogh  b«  matt  bare  known 
the  intolerant  diilik«  f«}'.  V-'.;-  >n  'U  X'yrmaji  lArofu  vA  \it 
the  Englbh  l*>r  fvreiTi^r-.  m''.m^!i/<t  a*  £»T'«rit*i  or  >«  merce-  Hx  w>- 
naries,  be  varPMuAvi  LI=i*«lf  ^Vu  *u  inij  of  brrerl  FVioinsa  *". 
In  order,  awt.  to  seir-rt  i^'-r*  trs.'.j  'Lt  JairL  of  tn-'.h  \»T'itik  »\ 


Hm.  3fv   s.    J  4,*-,    '^*mt»t  ;    l^j;  Ori  Vi  zn.  js. 
n^  hT'i'inr  ia::3'i«  wfai— rit' 


3^o 


Const tttidouiil  lUttory. 


[« 


fiuildini:  of 


HUcraiilaii 
of  «artf. 


Wurof 

A.  D.  I13B. 


Aftllodiior  / 
the  buhope, 


hnd  adhered  lu  him,  he  allowed  them  to  fuiiify  tlirir  houses  and 
build  ciittles,  whci-e  they  exercised  wilhout  limitatjau  all  the 
tyt-aniiical  privileges  which  the  feudal  exaiuplt-  of  France  sug- 
geBtcd '.  Ho  went  further  still.  Not  sutistied  with  puttuig  lliis 
wenpou  into  the  liuiid  of  \a&  eiieniii'8,  he  pruvoUed  their  pride 
and  jealousy  by  conferring  the  title  of  eurl  upon  (onie  of  those 
whom  he  trusted  most  implicitly,  irrespective  of  the  menna 
which  thoy  might  have  of  supporting  the  new  dignity.  On 
others  of  hie  ministers  or  tupiiortera  lie  heatowed  lavish  grouts 
of  lands  and  ciistlcs  from  the  royal  estates'.  Accordingly  when, 
early  iu  a.  d,  1138,  the  king  of  Scots  agikin  invaded  tlio  uortli, 
the  party  which  Robert  of  Gloucester  had  been  organising  in 
the  south  and  west  of  England  threw  off  the  musk  and  broke 
into  rebellion'.  Stephen,  leaving  Yorkshire  to  lie  defended  by 
t  he  barouB  and  commons,  who  under  the  exhortations  of  Arch- 
bishop Thurstnn  mustered  aa  in  the  days  of  old  an<l  successfully 
repelled  the  invasion,  himself  led  his  forces  against  the  reliels 
iu  Somersetsliire,  where  although  he  was  unable  to  take  Bristol, 
the  stronghold  of  earl  ]{ol)crt,  he  achieved  somo  considerable 
success'.  His  fortunes  might  yet  have  triuinjihed,  but  for  his 
own  incredible  imprudence. 

Up  to  this  time  Stephen  had  contrived  to  keep  on  hi«  side 
the  clergy  and  the  great  officers  of  state.  The  bishops  were 
greatly  influenced  by  Henry  of  Winchester,  who  early  in  a.  d. 
1 1 39  obtained  the  commission  of  legate  from  Rome ',  an  office 

'  W.  Malinetb.  Hint.  Nov.  i.  {  467. 

'  Ibid.  %  483 :  '  Deiiique  niulto*  «ti«m  comitea  qui  ante  non  fnenknt 
in»litu!t,  ft|ipHi.'itiit  i>og(e«rionibiu  et  redditibus  quae  proprio  jure  r«gi 
eompctebant.'  Mr.  Kuund  iGeoffrey  de  M&ndeville,  pp.  167-178)  hM 
exAmined  mcwt  carefully  the  circumiitancca  of  tlitde  prumotioiu,  and  oor- 
rected  »>me  («n<mH  miAtinderxt-indinga  alxiiit  theui. 

*  Henry  of  Huntimjdim,  fol.  223,  gives  a  list  of  the  insurgeuta  and  their 
caatlea.  Tallmt  fortified  Hoieford ;  Robert  of  Glouceator.  Fri«tol  and  Sled 
(Ix'«d»);  William  Luvel,  Cantlc  Cary  ;  Pagaiiellua,  Ludlow;  William  do 
Mobun,  PuDHter:  Rdert  of  Lincoln,  Warehani;  Kuttace  Fitz-,loho, 
Mnlton ;  William  Kitz-Alan,  Shrewsbury.  Orderictu  Vitalia  (\iii.  37) 
adila  Wiilkelln  Mantinot,  who  coiimianded  at  Dover;  William  Hov^^U. 
who  hati  four  cattle*,  Bume,  EUcsmere,  Whittin^ui 
William  Fili-.Iohn  who  fortifieil  Harjitree,  The  B«ii 
had  been  l>n>ught  to  surrender  uju'ty  in  1138.  See  an"  •■vil 
pp.  30-43  M). ;  Kic.  Hexham,  ed.  Kaine,  p,  84. 

*  Getta  Stephaiii,  p,  41  aq. 

*  The  dale  of  Heor^'a  legatiae  oomuiU4oa,  which  ia  often  biis-tlated,  U 
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»hich  mnde  him  more  than  n  miiU-h  for  the  newly-elected  arch- 

pishop,  Theobald  of  Canteiburj-.     Heury  uf  Winchester  was  a 

buruugh  churrhmnii,  and,  in  (^pitc  of  )iU  close  reliitionsliip  tu 

ephcu,  nevi-r  condcsceu<led  to  act  as  his  tool.     The  admiuis- 

>Uve  macliinei-y  of  tlie  kingdom  was  ttill  under  the  control  of 
kiger  bishop  of  Salislmry:  he  yet  Imre  the  title  of  justiciar'; 
^U  &*>n,  also  named  Itogcr,  was  chancellor  of  the  king;  one 
Hphew,  Nigel  hisliop  of  Ely,  was  treasurer' ;  anotlier  nephew, 
llexnnder,  wa*  hinhop  of  Lincoln.  As  the  «h  )1<'  of  the  judicial 
ttd  fiuiincial  bu>^iiiessof  thekiuydoni  rlejiendeil  on  the  Exchequer, 
rhich  liad  Ijeea  for  thirty  years  in  llie  hands  of  this  able  family. 

wan  little  le^s  Ihuu  infatuation  to  break  witli  them,  liithop 
>i^er  had  l>een  mainly  iii&truniental  in  ]iliicing  Stejihiu  on  the 
ne.  lie  had,  iMrriiaps  for  Ibu  sake  uf  retaining  power,  done 
litrage  to  the  sense  of  obligation  under  which  gratitude  to  the 
tXv  king  should  have  laid  him  ;  proliably  also  he  was  influenced 
i/t  a  little  by  tJie  commi^n  idea  of  statesmen  that  their  fii-st  duty 

to  see  that  the  goveniment  be  curried  on  ;  without  him,  he 
iiew  and  the  event  pwved,  the  whole  mechmiism  of  the  State 
Iroald  corac  tu  a  standstill.  Hut  he  did  not  shut  his  eyes  tu  i\\e 
Bcertointy  of  his  position ;  he  eaw  the  vassals  on  every  side 
lilding  castles  and  collecting  trains  of  followers;  and,  either 
ith  the  thought  of  defending  himself  in  the  stmgglo  whiih  he 
i»re£aw,  or  perhajis  with  the  intention  of  holding  the  balaiuu  of 
bo  St«t<  firm  until  the  contest  was  decided,  he  and  his  nephews 
^uilt  and  fortified  several  strong  castles  in  their  dioceses', 
[ftving  great  revenues  at  their  disposal,  they  expended  them 
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JIt«ii  by  William  uf  Malmesl)iiry  ;  Hist.  Nov.  ii.  }  471.     U  w»9  March  i, 
ri39.     'flicoljald  liiwt  l>een  connecrated  on  lhi>  .Sth  of  janunry. 

'  '  Jualici»riu8  fuit  totiua  .\iig1iae  et  Kciindus  a  regu ; '  Hen.  Hunt.  fol. 
|l8.  'Cut  totiui  Albionia  tulelit  JMndiidiuii  ab  avuiiculu  >m>,  et  p<«t- 
Juiii  ab  ip»»i,  comniista  fuerat;'  Ont.  Vit.  xiii.  n. 
'  Niif«I  had  been  tlu>  loeanji  of  revealing  to  the  king  the  exiatence  of 
1"  con.«|>iru:y,  aa  I»t«  a»  "37;  Ord.  Vit.  xiii.  31.  One  of  hi* 
<  1  Itanulf,  had  oontrivrd  a  plot  for  murdering  all  the  NonnaiiM , 

vark  and  Slcaford  witc  fortified  by  Alexutder ;  SnU»l)ary,  I)evi»v», 

rue,  and  Maliiiealiiiry  by  R4,g<T.     Deviiaa,  aecording  to  Henry  of 

jngdon,   wai  aa  >]iU'ndid   a<    the    moat   iiilendM   caatJo    in    Europe ; 
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fre«ly  ;  their  newly-built  fortiP>-ts  wn-e  ihi-  uol)l>. >i 
the  kind  north  of  the  Aljts;    aiiil  thu  train   with   «i 
apl>eared  at  court  wa^  uucnprous  and   mtigiiiticent.     It  in 
cleur  whether  Stephen's  course  was  proiiipttid  by  a  doultt  ofj 
Ilogers  tiilelity.  or  suggcstA^d  by  tht  pttty  jealousy  of  his  parti- 
FEiiE  among  the  baroiii<,  who  no  dou>)t  resented  the  maintonancol 
of   llenrj-'s  |)olvcy',  ur  by  |j«rsoual  dislike  of  a  too  pu\rerful.| 
subject.     In  June  however,  at  Oxford,  lie  orix-stid  thr  b'.sbopiiJ 
'of  Salisbury  and  Lincoln,   and  the  cluvuccUor  with  them,  wxAl 
compelled  them  to  mrrender  their  caxtles.     The  short^ightrd-l 
jiess  of  thi^  jiolicy  was  immctUntely  apparent ;  the  whole  body  ofj 
the  di-rgy  took  umbrage  at  the  injury  done  to  the  bit<hoi«. 
council  was  called  at  Winchester,  in  which  the  fctrougest  reintin-1 
strance  was  made,  and  Stephen  was  entreated  not  to  rcndvv  th*| 
bitiach  incurable  Ijctweeu  the  clergy  and  the  royal  party.     Tlrt 
king  as  Obual  made  promises  which  he  either  could  not  or  would 
not  kee]i '.     Immediately  afterwanis  the  eniprecs  buided  ;  and 
war  broke  out  again.     At  the  end  of  the  year  tlie  bi»]iup  of 
Salii-buiy  died  ;  the  bishop  of  Ely  was  banished  ;  and  the  bi^hopl 
of  AVincheeter,  as  soon  ae  Stephen  fell  into  difficulties,  declaixt 
himwdf  on  the  side  of  the  empi-ess,  and  pi-ocurvil  her  election  ti* 
the  throne".     The  aiTe^t  of  Bishop  Roger  was  perhaps  tlip  nu.stl 


'  WillUro  of  M»lmeibury  (HUt.  Nov.  ii.  }  468;  menUoii-    ' 
the   barana;    Ordericua  'liii.   40     the  autpioiniu  of  the   !• 
The  count  of  Meulon  is  described  in  the  GetUi  tjtepti"' 
Orderic,  u  the  chief  accusier;    be  hail  betu  «ouiet 
Henry  I,  and  w.u  a  tlnjng  iupporter  of  Stephen,  in  s\ 
overrun  Normandy  in  1 138. 

'  William  of  Malaieabury  Oii*l-  Nnr,  ii.  {  477"  layn,  •  Malurum 
ventuc  conailio,  nollam  lx>naxuii>  '  Aciam.* 

■if  HuntiDgdon,  'Bex  contilio  tarn  >«rea 

prosternationem  de«{iicien»,  nili..  <-■.-   ...,,-.,...i>   i-i....,,.,     fol.  jjj 
Uestn  Sieiiliaui,  |>.  ji,  record  a  penance  done  by  the  kini;  fur  kia  all 
iiu  tile  bi«aup8. 

'  The  arreat  of  the  biiJinps  t<xili  place  June  n,  )13<):  the  coiuicil  ktl 
W'inrheater,  Aug.  J9  to  Sept,  1.  Earl  Robert  lanHinl  Sept.  30;  and  thMl 
empress  with  him      Stephen  test  the  biihop     ■  ster  and   Coont' 

Waleran  of  Mculiin  to  caeurt   her.       ttiahop   I :  Her.   1 1 .     Tba 

biahoji  of  Ely  wx9  cli«p1a<«d  fpim  h' ' 

•oon  probalily  a«  tlie  king  knew-  of  I  foj.  ] 

313.      The   bi»h<iti   of  Winclieiter.  j  ^ 

to^  the  em|ire«a  e  nde  ai  loon  at  Stephen  had  faiien  into  r 
tb«  battU  of  lioooln  in  IX4I ;   Ord.  Vit.  xiii.  43.     He  i> 
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tportant  conatitutioiml  event  that  had  taken  place  since  the 
»uqii«(>t ;   (he  whole  administration  of  the  country  ceased  to 
»rk,  and  the  wholi*  power  of  the  clergy  was  arrayed  in  opposi-    "■ 
t>n  to  the  king.     It  vim  also  the  signal  for  the  civil  war,  w  hich  fUii  war. 
Bled  with  more  or  less  activity  for  fourteen  years. 
115.  During  this  time  the  king  was  alternately  a  prisoner  F«ud»i 
od  a  conqueror,  but  was  never  able  to  restore  the  administra-  during  Uw 
tire  machinery ;   the  empress  had  her  turns  of  good  and  evil '    ** 
fortune,  bat  was  never  able  to  make  good  her  title  to  the  frown. 
The  barons  were  in  earnest  only  for  their  own  ijiterests  ;  mo.st 
of  them  raring  little  for  either  candidate ;  fighting  on  each  side 
ud  purchasing  new  titles  or  privileges  from  both  by  momentary 
ipport ;  supplies  were  raised  from  the  unfortunate  j^eopk-  and 
The  bithops  protested  and  mediated,  but  found  theni- 
bIvcs  powerless  from  the  fact  that  there  was  no  collective  in- 
est  upon  which  they  could  work.     The  result  was  that  feudal 
Darchy  which  bad  sometimes  prevailed  abroad,  but  never  before 
England.     Stephen  held  his  court  at  London  ut  Whitsuntide, 
A.D.   1 1 40,  but  only  one  prelate,  the  foreign   bishop  of  Seez, 
ended '.      Hencefortli,  not  even   the  appearnnce  of  ancienO 
»t«  wa»  tiiaiutained ;   the  solemn  courts  and  coronation  days 
»tre  given  up;   the  treasure  was  all  s|>ent;  the  king  debased' 

coinage";  there  was  no  peace  in  the  realm.     ■  It  is  written,'  Mii«iri«»of ' 

...  Ui«  cnujjtJ"* 

lye  William  of  Newburgh ',  '  of  one  period  in  the  history  of  the 
Dcient  people,  "  In  those  days  there  was  no  king  in  Israel, 
it  every  one  did  that  which  was  right  in  liis  own  eyes."     But 

wati  worse  in  England  in  King  Stephen's  days.  For  because 
the  King  was  powerless,  and  the  law  weak  by  reason  of 

I  king's  powerlessness,  some  indeed  did  what  was  right  in  their 

!  0«wU  Slepbuni,  p.  57,  u  conniving  kt  the  emprei*'*  deBi^niK  from  Ihe 
oiiinnt  of  her  landing.     The  election  of  tlic  ompreM  ■•  '  dmniuit  Angliiw  ' 
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i'm.  Malmeoh.  Hi>t.  Nov.  il.  |  486 
to  an  end  :  '  t'l>i  iiutem  ad  Natal'* 
lUuel;'   Hen    Hnul.  fnl.  JJJ,     Cf.  Jol. 

^* .Will.  Maiuictb.  Ui»t.  Nov.  ii.  j  J4  ,is  n, 

»t  ui  intrrdiuu  ux  dnt*cin  el  vt*  tiiiipUuN  anlidi:*  vix  duo<i< 
niar,     FiTebatur  itwe   r«x   poiiilua  denariorum,  i^uo*l   r 
'  Henriei  regio,  alleAnan  jnHiaao. 
WUl.  Newb,  i.  »3. 
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The  (lecifled  nucoef'S  of  one  or  other  of  the  conijietitors  for  the 
crown  might  hiivp  justified  the  clergy  in  either  adhesion  or  re- 
sistance; liiit  this  was  wnntiiig';  no  one  i-nreil  enough  for  either 
Stephen  or  MiitihUi  to  dechire  the  inilefensihle  right  of  either 
crowneil  king  ur  legitimate  succession.  The  citizens  of  London, 
although  frciiu  incliniition  they  pi-olmhly  would  have  suppoited 
Stephen,  were  obliged  to  receive  the  empress  and  offer  for  a  short 
time  ii  jM)litic  subniipsion  ". 

Tlie  difficulties  of  the  ciise  sefinoil  to  admit  of  no  decision  save 
(hat  of  milititr\-  uiccess;  and  this  neither  party  was  strong 
enough  to  achieve.  Stephen,  by  destroying  the  government 
nirtchineiy,  had  deprived  himself  of  the  power  of  raising  a 
national  force;  and  the  mercenaiirs  whom  his  heroic  wife  col- 
lectc<l  on  the  continent  alienated  the  people  whom  it  was  hia 
policy  to  conciliate.  The  (tarty  of  the  empress,  on  the  other 
Itand,  was  ujaiuly  sujjjxtrted  liy  the  counties  in  which  the  per- 
sonal influcuce  of  her  brother  was  strong,  and  by  the  adventurers 
whom  she  could  win  to  her  side  by  promises.  In  vain  did  she 
go  through  the  process  of  election  as  lady  of  England,  hold  her 
courts,  and  issue  her  charters  in  royal  form  :  she  had  not  learned 
wisdom  or  conciliation,  and  threw  awny  her  ojiportunities  as 
lavii-hly  as  did  her  rival. 

The  course  of  events  was  rapid  enough  at  first.     The  year 
1 1 40  Was  taken  up  with   futile  negotiation,  local  tumult,  and 
general  iircpaiation  for  civil  war.     In  Febnuiry,  1141,  Stephen, 
while  besieging  the  earls  of  Chetter  and  Gloucester  at  Lincoln, 
was  defeated  and  taken  [iriponer.     This  mishap  was  interj)retcd 
as  the  judgment  of  God  against  him  :   his  brother  as  legate  held     ^ 
a  great  council  at  Winchester  in  April,  and  in  it  the  empress   H 
was  Kolfumly  clioten  as  lady  of  Kngland.     Scarcely  had  she  taken 
the  reins  nf  jiower  tlian  she  offended  her  most  powerful  friends. 
The  Londoners  she  alienated  by  hei-  haughtiness ;  bishop  Henry  H 
she  drove  from  conrt  1>y  her  injuttii^e  to  the  wife  and  children  of 
Stephen.     The  brave  and  politic  queen  did  not  despair  of  her 


<  Gesta  Stephitni,  pp.  98,  1)9. 

'  W.  Maluiexli.  Hisl.  Nov.  iii,  {  477 ;  Gesta  StcpUnni,  pp.  76,  77  ; 
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husband's  fortunes.    la  September  the  empress  was  a  fngitive  "^^^ 

and  Earl  Robert  a  prisoner.    On  All  Saints'  Day  the  two  chie& 

of  the  struggle  were  exchanged,  and  then  in  the  exhaustion  of 

both  parties  the  nation  had  six  months  of  rest.     The  empress 

had  been  tried  and  found  wanting.  , 

The  year  1142  saw  Stephen  aeain  in  the  ascendant:   Earlsnooeaof 
Bobert  was  attempting  to  recover  Normandy  and  to  interest  1143. 
Qeofirey  of  Anjou  in  his  wife's  success.     The  king,  taking  ad- 
vantage of  his  absence,  seized  his  stronghold  at  Wareham  and 
beeieged  the  empress  in  Oxford,  whence  she   had  to  escape 
secretly  in  December.     The  dynastic  struggle  then  degenerated 
into  an  anarchic  strife.     In  1 143  and  11 44  QeofTrey  de  Mande- 
▼ille,  whom  both  Stephen  and  Matilda  had  made  earl  of  Essex, 
tasked  the  energies  of  the  king,  whilst  the  earl  of  Chester  at 
Lincoln  sustained  the  hopes  of  the  Angevin  party.     Southern  ™^'f{°"  "^ 
England  seemed  to  split  into  two  realms;  Stephen  was  acknow-  dam. 
lodged  in  the  Eastern,  Matilda  in  the  Western  counties.     The  *^ 
count  of  Meulan  and  the  earl  of  Leicester  held  the  balance  in 
the  Midland  shires.    In  1 146  Stephen's  fortunes  again  improved; 
the  earl  of  Chester  was  captured,  and  the  king  at  Lincoln  ven- 
tured to  wear  his  crown.     In  1 147  Earl  Robert,  who  must  have 
long  been  weary  of  his  ungrateful  task,  died ;  some  of  his  most 
powerfid  friends  had  already  passed  from  the  scene;  and  the 
same  year  the  empress  left  England,  devolving  on  her  son,  who 
was  now  approaching  manliood,  the  task  of  making  good  his 
claim  to  the  succession. 

This  wearisome  story  of  tergiversation  and  selfish  intrigues,  imddantai 

.....        Importwioc 

although  it  scarcely  concerns  constitutional  history  directly,  has  of  tha 
a  most  important  bearing  indirectly  upon  it,  as  showing  the 
evils  from  which  the  nation  escaped.  It  was  the  period  at 
which  for  once  the  feudal  principle  got  its  own  way  in  England ;  >^ 
it  proved  the  wisdom  of  the  Conqueror  and  his  sons  in  re- 
pressing that  principle,  and  it  forced  on  the  nation  and  its 
rulers  those  reforms  by  which  in  the  succeeding  reign  the 
recurrence  of  such  a  result  was  made  impowible. 

The  storm  of  party  war&re,  as  William  of  Newbnrgh  stated,  A 
subsided  gradually.     The  changes  in  the  popedom  put  ao  end 
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to  the  legation  of  Bishoji  Ueury';  the  death  of  Earl  RoWrt 
removed  tht-  main  stay  of  tlic  fetreugili  of  the  empress ',  aiid  the 
second  generation  of  combatants  came  into  the  finst  ranks  witb 
somewliut  freer  huudfi.  The  exhuustion  of  both  sides  k»**  • 
bieathiug  tiini.',  iiULough  it  was  incompetent  to  restnre  the 
imtional  strKiigth  or  unity.  Tlie  clergy  recovered  their  iuBaence 
fir8t,  and  c«nipelle<l  the  king  to  gunrivntee  as  far  as  he  cuuld 
llieir  personal  safety  :  u  series  of  ecclesiastical  disputed  followed, 
wliich  diverted  the  attention  of  the  bishops  from  general  politico, 
mid  threw  the  king  and  his  bnither  again  more  heartily  together'. 
In  A.D.  1147  the  ]jreuching  of  the  Cmeade  drew  from  England 
many  of  the  adventurous  spirits  who  had  been  disciplined  for 
i-a])ine  by  the  late  events  •.  In  a.d.  i  i  49  Henry  of  Anjou,  the 
(ton  of  the  empress,  to  whom  in  his  grandfather's  time  the  oath  of 
fealty  had  been  taken  in  England  and  in  Normandy,  was  kniglited 
by  the  king  of  Scots',  and  a  gathering  of  the  barons  of  Western 
England,  in  which  the  supporters  of  the  empress  were  chiefly 
found,  threatened  a  renewal  of  hostilities.  But  several  yean 
elapsed  iK'foi-e  Henry  saw  his  opportunity.  Having  by  his 
father's  death  gained  a  finn  standing-ground  in  France,  he 
added,  by  his  politic  marriage,  the  county  of  Poictou  and  the 
duchy  of  (luieune  to  Anjou  and  Nonaandy*.  An  attempt  made 
by  Stephen,  with  the  aid  of  Lewis  VII,  to  seize  the  latter  lerri- 


'  The  lo^tioD  of  Henry  of  Winchester  was  )^ant«<l  by  Innocent  II,  »  ho 
died  in  114,^.  C'eleatiiie  II,  w)io  aucoeetleU  liini,  wu  hostile  to  Steplieti, 
unit  Lucius  II,  w}io  followed  in  1 144,  alilion^h  frienilly  (o  the  biiJiofi,  did 
not  renew  his  coniniii}Bit>n,  KiigeniuK  III,  who  acted  under  the  «()vi(>« 
of  S.  Bernard,  ami  won  generally  o]>po>«<l  to  Stephen,  ^vc  the  le{;atioD  to 
ArohliiBhiip  Theobald  in  or  before  the  year  1 150. 

'  The  Annals  of  Tewkesbury  {>laee  the  death  of  Karl  Robert  in  1147; 
(iervast!  in  November  1146  (vol.  i.  p.  I.^O;  the  Annals  of  Margani,  an 
abbey  founile<l  by  the  earl,  on  Oct.  31,  1147.  Miles  of  Hereford  ilit>d 
at  I'iirislnius,  II4.I;  J.  Uexhain  :  Oenffrey  de  Mandeville,  in  1 144 :  il. 
Hunt.  fol.  ^^4, 

'  Hen.  Hunt.  fol.  225. 

'  See  It.  de  .Mont«  tKouquet,  xiii.  J91  j  Osbem,  De  expugnatioiie 
Lyxliouensi,  in  ^w  Memorials  of  fiichftnt  I,  vol  i.  pp.  cxiiv.  nj. 

"  Hen.  Hunt,  ful    ijfi;  J.  Hexham  i,ed.  Knine),  p.  159. 

*  lieolfrcy  of  Anjou  gave  tip  Normandy  to  Honry.  and  Lewis  reoiinl 
liis  homage  for  it  in  tlie  xuiumer  of  1151 ;  Oeolfrey  died  soon  aftt'T  Tlui 
divorve  of  Ix'wis  and  Eleani>r  t<Kik  place  in  March  1 1  fiJ,  and  th«  uiairingn 
of  Henry  in  May  followlni;;  K.  d»  Moute  [  Rouquet,  xiii.  J^H. 
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tory,  was  the  first  note  of  the  renewed  struggle.  In  a.d.  i  152  ' 
Stephen  jiropoBed  to  the  ii8.scml>lt'<l  liis^hops  tliiit  his  son  Eustace 
should  lie  associuted  with  him  in  the  kingdom.  The  jifelutes, 
under  the  influence  of  TheohiOd,  refused,  and  suflered  forfeiture, 
which  however,  with  his  usual  irresolution,  Stephen  scxjn  after 
n<called.  Early  in  the  following  year  Henry  came  to  England 
and  raised  a  native  army  *.  The  hon-ors  of  active  warfare  were 
repeated,  not  however  on  so  large  a  scale  as  before,  for  Stejthen 
was  conwjious  of  his  weakness,  aud  Henry  was  iiow,  as  ever, 
economical  of  human  life.  A  decisive  battle  accordingly  was 
avoided  ;  and,  when  on  one  occasion  the  two  rivals  stood  face  to 
face,  the  great  nobles  intervened  xind  iipnijjellfd  tlieni  to  make 
a  truce.  Henry  of  Huntingdon,  in  describing  the  attitude  of 
the  baronage  on  this  occasion,  shows  how  cluarly  hi<  understood 
the  real  objects  of  tliat  hmlj-.  '  Then  arose  the  barons,  ar  rather 
the  betrayers,  of  England,  treating  of  conconl,  althongli  they 
loved  nothinjf  Ijettei-  than  discord  :  but  they  would  not  join 
battle,  for  they  desired  to  exalt  neither  of  the  two,  lest  if  the 
one  were  overcome,  the  othci'  should  be  free  to  govern  them : 
tliey  know  that  so  long  as  one  was  in  awe  of  the  other  he  could 
exercise  no  ruyal  authority  upon  tlii-ni '.'  The  deuth  however  of 
Eustace,  which  occurred  in  August,  reduced  Stephen's  stake  in 
the  struggle  *.  The  archbisho])  and  bishop  Henry,  moved  at 
last  by  the  distress  of  the  country,  and  strengthened  by  the 
support  of  the  pope,  made  a  resolute  effort  for  conciliation,  and 
after  some  preliminary  meetings  a  jieace  was  concluded.  Nego- 
tiations begun  at  Wallingford  het'ore  the  death  of  Eustace  were 
completed  at  Westminster  in  the  following  November ''.  In 
the  treaty  which  was  then  made  the  national  claims  for  good 
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'  X\it.  S,  1151 ;  Ckr.  S.  Auj;.  ed.  Lielienu&nn,  p.  8a;  Hen.  Hunt.  fol. 
116;  Gervu«,  i.  150. 

*  He  croued  over  to  England  within  the  oct»ve  of  the  Epiphany,  1 1,53  ; 
K.  da  Mont«.  '  Nee  taincn  lioo  [liis  sucfeiia  against  Stophcn  ut  Crow- 
nuuidi]  klienigenao  aocribaut  virilmg  sui^  n'litru  prsecipue  uillite  uite- 
batur;'  Joh.  .Siili«l>.  Polycr.  vi.  iS. 


H.  Hnnl.  fol.  J37;  Gcnase,  i.  154. 
Uerviue,  i.  155  ;  R.  de  Monte. 
Hen.  Hunt.  fol.  JJ7,  2j8;  G 


Nov.  f\  M  the  dkte  of  the  final 


erwttte, 
a^teKUMuX, 


154,  i-;6.     U.  de  Meats  gives 


CoHttitHtioual  Hulory. 


rot  government  were  strongly  insisted  upon,  and  an  eluborate  plan 
of  reform  wan  drawn  up.  The  result  was  ttuted  in  the  form 
of  a  treaty  to  settle  the  succeasion.  Each  of  the  parties  had 
something  to  surrender  and  each  something  to  secure.  Henry 
gave  up  the  present  possession  of  the  tlu'one  in  consideration  of 
the  right  of  succession  ;  Stephen,  who  had  other  children  besides 
Eustace,  gave  up  their  title  to  the  crown  to  secure  to  them  the 
continentjil  estates  which  he  had  {wssessed  before  his  unlucky 
promotion.  He  adopted  Henry  as  his  heir  of  the  kingdom  of 
England,  and  Henry  did  homage  and  swore  fealty  :  and  the 
nobles  on  both  sides  followed,  doing  homage  and  swearing 
fealty  to  both  jiriiices.  The  rights  of  Stephen's  sou  William 
were  guaranteed,  and  a  large  augmentation  of  property  promised 
kim  :  all  the  kinsmen  of  the  royal  family  and  the  clergy  were 
also  bound  to  the  agreement.  Two  significant  clauses  complete 
the  act.  ■  In  the  business  of  the  kingdom,'  the  king  says,  '  I 
will  work  by  the  comisel  of  the  duke ;  but  in  the  whole  realm 
of  England,  as  well  in  tlie  duke's  part  aa  my  own,  I  will  exercise 
royal  justice '.' 

1 1 6,  The  scheme  of  reform,  which  was  drawn  up  at  VValling- 
ford',  has  not- been  jircserved  in  the  form  of  a  document,  but 
may  be  extracted  from  the  somewhat  rhetorical  accounts  of  the 
contemporary  historians.  The  statement  made  by  Roger  Hove- 
den ',  that  Henry,  in  oixler  to  enforce  the  necessary  measures, 
undertook  the  office  of  justiciar,  is  perhaps  an  exaggeration, 
ultliough  he  distinctly  claimed  that  they  should  be  carried  out 
us  a  part  of  the  pacilication  * :    and,  when  he  himself  became 

■  Foedera,  i.  i8 :  from  the  R«d  Book  of  the  E:xchet(uer.  .See  alio  Will. 
Newb.  lib.  i.  cap.  30. 

'  Matt.  Paris,  ii.  191,  191. 

'  '  Bex  vero  conKtiluit  duceui  juBtitiarium  Angliae  aub  ipao  et  omoia 
regni  ni'gotia  pur  euin  teniiinabantiir ; '  Hoveden,  i.  ill.  'lliia  ii  one  of 
the  additionH  marie  by  Hoveden  to  the  earlier  niateriulA  which  he  waa 
luing :  it  has  no  i-ontPnii>nrancous  authority,  and  ii  extremely  unlikely  to 
l>c  true.  Even  if  it  were  true,  Henrj-  stayed  in  England  too  fliurt  a  time 
after  the  pacifioatiou  to  exeroixe  any  direct  authority.  John  of  Hexham 
however  saya  th.it  it  wax  one  part  of  the  agreement  '  quod  Henhcua  dux 
ne^otia  regni  diaponerel ; '  ed.  Raiue,  p.  170. 

*  Hen.  Hunt.  fol.  218.   Thia  wan  nt  Dunitable  earlvi* 
eniln  duri,  quod  caitella  |)oat  mortcui  Menrit'i  r 
(jiuque  constracta  non  dimerentur,  sicut  c 
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king,  he  cettius  to  have  looked  un  them  us  furuishing  bim  with 
B  (irogrumtnc  of  the  restoration  of  order.  They  are  stated  as 
follows,  (i)  Thn  royal  rights,  which  had  everywhere  been 
iirped  l>y  the  barous,  are  to  be  resumed  by  the  kuig.  (a) 
e  estates  which  had  been  seized  by  intruders  are  to  return  to 
iWful  owneru  who  had  enjoyed  them  in  King  Henrj''s  daya. 
adulterine  cr  unlicenced  castles ',  by  whomsoever 
erected  during  the  present  reign,  to  the  number  of  eleven  hun- 
oiid  fifteen,  are  to  be  destroyed.  (4)  The  king  is  to  re- 
k  tiie  desolate  country,  employ  the  hu.sbandmen,  and  as  fur 
M  po88ible  restore  agriculture  and  replace  the  flocks  and  herds 
the  inijioverished  pa^^tures.  (5)  The  clergy  arc  to  have  their 
and  not  to  be  unduly  taxed.  (6)  The  jurisdiction  of  the 
aheriffg  is  to  be  revived,  and  men  are  to  be  placed  in  the  office 
who  will  not  make  it  a  means  of  gratifying  private  friendship 
or  hatred,  but  will  exercise  due  severity  and  will  give  every 
man  hit  own:  thieves  and  robbers  are  to  be  hanged.  (7)  The 
armed  forces  are  to  be  disbanded  and  provided  for :  '  the 
knights  are  to  turn  their  swords  Into  ploughshares  and  their 
spears  into  proBing-hooks ; '  the  Flemings  are  to  be  relegated 
k^D  their  workshops,  there  to  labour  for  their  lords,  instead  of 
^^fexacting  labour  as  lords  from  the  Eugliiih.  The  general  se- 
^Huity  i*  to  be  nuuntained,  commerce  to  be  encouraged,  and 
^^K  uniform  coinage   to  be   struck  *.     This  very  comprehensive 

int«r  ««  in  conconliov  firinuaiinu  fuedere.  .  .  .  Qiiibiiadani  tkiuvii  aiiiiniiu 
cMtclUt  tvgt*  cl«iiii.-uti»  vel  venulia  pkrceiu,  pacti  commiini<>nemiJvbilitar« 
vidobAtur.    Dux  igitur  auper  hoc  r<sg«ui  ui|;ariuui,  repuliam  4Uiileui  (iamiu 

'  '  C^vt^Uft  *<lult«rina.'     The   temi    i>  not  pifciilinr   to    En^rUnd  ;   •«« 

Oiiibert  of  Nogvut,  U|>p.  eil.  D'Achery,  p.  517.     Robert  do  Monio  (jiviai 

375  u  lh«  iiuiiib«r;  Bouquet,  xiii.  196.     On  thin  jKjint  John  of  >I«xham 

fiimikhei  furllirr  ountrmpiinkry  evidence:    MJontinuo  exiit  c«liotuiii  »b  via 

'  oiune*  provinciw  viol^utiu  couiprinii,  tUreptioiiea  intrrdioi,  niillt«*  con- 

LJtio*  ct  ik^ritlkriiM  extvrvuni  nattonuin  »  tt^nu  ejic'i,  niunitJi>i>rai|uo 

t^uioque  tu   »ti»  puaaewiione  po«t  mortrtn   Hmrici  ra|;ia  roiiNlriixnrAt 

liriii.      J  UKlitik  rrgo  et  |»x  ubique  iu  regno  revucnta  Mi ; '    •>).  Uaina, 

p.  >7i.» 
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project  throws  great  light  on  the  past  as  well  as  ou  the  futui'e, 
and  it  is  extremely  uni'oituiiate  that  the  exact  means  by  which  it 
was  to  be  carried  into  executiou  are  not  recorded.  The  formal 
act  of  adoption  was  perfomied  at  Winchester  in  November. 
Tlie  treaty  uf  Westminster  was  published  at  London  before 
Christmas,  and  on  the  T3th  of  Jtuiuarj-,  1154,  Henry  at  Oxford 
received  the  fealty  of  the  barons.  But  the  task  of  executing 
tiie  other  clauses  seems  to  have  been  too  nmch  for  Stephen, 
whose  spirit  was  now  broken ;  and  Ilenrj-,  in  a  meeting  at 
Dunstable  l«fore  he  left  England,  had  to  urge  the  kiu(,»  strongly 
to  do  his  duty,  and  especially  to  enforce  the  demolition  of  the 
castles.  The  last  year  of  the  reign  was  accordingly  devoted  to 
the  undoing  of  the  work  tliat  seventeen  years  of  war  and  an- 
archy had  dune.  Henry,  alarmed  by  the  news  that  there  was  a 
jilot  agauist  Ilia  life,  left  England  in  tlie  following  Lent. 
StepliMi  liad  very  incompletely  i>etformed  his   laborious  task 


univ«nii  liucem  recipient.  In  rege  ilacem,  in  duce  regeni  singuli  veiiera- 
bimtiir.  £t  ut  re^m  .Stopluuiiini  nuun  regein  intelligiut,  untiqua  regni 
privilegia  reat»ur&ro  proponit.  KtigaUit  piuaim  u  pruceribiu  u(iurp»t« 
redpiet,  niunidonM  sait  fundutue  temporibni  dirueutiir,  qiiarum  uumerud 
ua()ue  ad  iiniie«i<M  centum  i)iiinilecim  excrevit.  Ut  auteni  ad  minora 
rccurras,  praediia  iuiHignaliit  culonog,  iuBularios  aediticiig,  nemoribui 
sal tuarioB,  feria  ditabit  iudaginus,  uvibua  devorabit  moutaus,  pnnuiia  re- 
plebit  armentia.  I'leruH  nunc  deiuiuii  doniiuabitur,  pacis  tranquillitateui 
indicet,  iiiuneribua  surdidiii  uou  gravabitur,  ab  extntordinariis  vacatiduem 
habebit.  Defeniivae  locorum,  sen  viueCDiniie.',  locis  statuentur  atatutin; 
non  ill  votum  exercendae  cupiditatia  abibuut,  nun  queuquani  ex  odio 
peraequentur.  Non  gratiticnbuntur  aniicia,  non  indulgentiia  criiuin.i  aub- 
levnbiini,  iiuuin  ruique  roservabunt  rx  iutegro.  Metu  poenurum  nonnulloa 
ai&cient,  pruemioruni  exhortatione  plurimoa  excitabant :  furea  terrebtintur 
in  furut ;  praedonea  aentcntia  capital)  plectentur ;  luilitea  odigati  gladiu* 
auua  in  usiuii  vuuicria  lignuixque  convertent.  A  caatria  ad  aratra,  a 
tentoriia  ad  ergasteria  Flaudr«nsiuni  pluriiui  revocabuutur,  et  quaa 
noatratibua  uperaa  indixerunt,  domini.'i  auis  ex  uecesaitate  penolvent. 
Quid  luviUinI  Ab  excubiia  fatigati  a  ooiiimuni  laetitia  reapirabtint :  in- 
noceua  et  quieta  ruaticitaa  utio  reluvabitur :  uegutiatored  uumniercioruiii 
viciaaitudu  lucupletnbit.  Fiirnia  publica  peruusaa  eadem  iu  regno  celebria 
erit  ubique  moneta.'  The  prophecy  of  Merlin  referred  to  ia,  •  Nocebit 
[loaaidenti  ex  impiia  pietaa,  donee  aeae  genitore  induerit ; '  Geoft'.  &Ion.  vii. 
3.  Tlie  tenna  of  the  agreement  are  thus  given  by  Kobert  de  Monte: 
'  Qaod  dux  poat  mortem  regia,  »i  eum  auperviveret,  pacifice  et  abaque  con- 
tradictione  rcgnum  haboret ;  juratuni  est  etiam  iiuud  poeaeaaionea  quae 
direptae  erant  ab  invasoribua  ad  antiquoa  et  legitimoi  poueuores  revo- 
carentur,  quorum  fuerant  *'  *  '"^ri  optimi  regia.    De  caatellia  etiam 

«|uae  pttat  mortem  i>r  ••nt,  ut  everterentur,  quorum 

jnultitudo  ad  cecL  uquet,  iciii.  ]ij6. 
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when  be  died  in  October,  1 154,  leaving  the  throne,  for  the  first  Hcdiai.     J 

time  since  the  Conquest   without  a  competitor,  to  the  great  I 

sovereign  who  succeeded  him.  I 

The  reimi  of  Stephen  is  one  of  the  most  important  in  our  Coiutim-    I 

.     ,      ,.    .  i-r   ■  1  1  •  1         •        tioniUlnj-    1 

whole  history,  as  exemplifjung  the  working  of  cauees  luid  prin-  uortAixv  .itj 
ciples  which  hod  no  other  op()ortuiiity  01   exhibiting  tlii'ir  real  reiini.        I 

teiidi-ncies.     It  was  11  period  of  uupreccdciitpd  general  misery,  I 

and  a  moist  potent  lesson  for  later  times  and  foreign  countries.  I 

The  monil  and  social  results  of  it  are  indeed  more  distinctly  I 

traceable  under  Heniy  II,  hut  there  can  bo  little  doubt  tliat  I 

even  before  the  king's  death  it  had  had  the  effect  of  creating  a  I 

feeling  of  national  unity  among  Normans  aiul  English,  a8  well  1 

as  an  intense  longing  for  j)eace.     The  comitarative  rarity  of  I 

^notices  touching  tlie  social  life  of  the  j>eiiod,  in  the  historical  I 

/  memorials  of  the  reign,  render  it   difficult  to  form  any  minute  I 

I  uonclusions  on  the  material  gion'th  of  the  nation.     But  that  it  I 

\ras  a  jieriod  of  great  social  change  there  con  he  no  question,  I 

when  we  compare   the   reign   that   followed  it   with    the   three  I 

reigns  that  preceded  it.     Some  part  of  the  result  i.s  of  coun^e  I 

owing  to  the  equal  government  aud  lusting  peace  of  the  reign  I 

of  Heiiiy  I  ;  but  it  would  be  to  disregard  the  con.>iistent  lessons  I 

of  all  history,  if  w^e  were  to  suppose  that  the  terrible  discipline  I 

of  anarchy,  prolonged  for  nearly  twenty  years,  duniig  which,  the  I 

pressure  of  the  legal  government  being  removed,  op]iort unity  I 

was  given  for  every  sort  of  development  and  combination,  had  I 

no  effect  in  opening  the  eyes  of  men  in  general  to  the  sources  I 

of  their  strength  and  the  causes  of  their  weakness.     Although  I 

the  annalists  tell  mainly  of  the  feudal  usurpations  and  oppres-  I 

sions,  there  are  not  wuuting  indications  that  in  the  town  ]iopu-  ■ 

lations,  where  feudal   rule  was  exercised  under  more  restriction  I 

,  aud  with  less  impunity,  an  important  advance  towards  liberty  I 

resulted  from  the  alieyancc  of  government  ;  or  at  least  tliat  the  I 

municipal  unity  was  able  so  far  to  hold  its  own  as  to  ]>revent  I 

disintegration  iu  one  of  the  rising  elements  of  society.     But  this  I 

is  an  inference  from  later  events  rather  than  a  distinctly  re-  I 

Corded  fact  of  the  reign.  I 

The  Nonuau  period  closes  with  the  accession  of  Henry  il,  I 
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whose  statesmanlike  activity,  whose  power  of  combining  and 
adapting  that  which  was  nsefol  in  the  old  systems  of  government 
with  that  which  was  desirable  and  necessary  under  the  new, 
gives  to  the  policy  which  he  initiated  in  England  almost  the 
character  of  a  new  creation. 


CHAPTER   XI. 


ADMINISTRATION   UNDEB   NOBKAN   BULE. 

117.  New  character  of  the  constitation. — 118.  The  king.— 119.  The  royal 
bouwhold.— 120.  The  justiciar.— 121.  The  chancellor.— 122.  The  great 
oBScer*. — 123.  The  national  council. — 124.  Earls,  baronn,  and  knighta. — 
125.  Legislative,  judicial,  and  other  busineas  of  the  court*. — 126.  The 
Exchequer— 127.  The  Curia  Regis.— 128.  The  popular  courts.— 129.  The 
Manor  and  Honour. — 130.  Royal  demesne  and  forests. — 131.  The 
boroughs. — 132.  The  labourer. — 133.  The  army. — 134.  Innovation  or  de- 
velopment. 

117.  The  reigns  of  the  Conqueror  and  his  three  succeesorH,  n<w  oim. 
besides  the  political  interest  which  they  possess  as  the  ])eriod  of  c<iiiiiiauii»n 
the  trial  and  failure  of  feudality,  have  another  distinct  mark  in  timw. 
English  history,  partly  it  is  true   resulting   from   the  former. 
The  Norman  jjeriod,  as  we  may  call  it,  was  the  epoch  of  the 
growth  of  a  new  administrative  system,  having  the  source  of 
its  strength  in  the  royal  power.    The  constitution  of  this  system 
distinguishes  it  from  that  of  earlier  and  later  times.     In  the 
earlier  history,  constitutional  life  seems  to  show  itself  first  in 
the  lower  ranges  of  society,  and  to  rise  by  slow  degrees  and 
unequal  impulses  towards  the  higher ;  in  the  later  history,  the 
equilibrium  of  the  governmental  system  is  maintained  by  regu- 
lating the  balance  between  popular  liberty  and  administrative 
pressure.     The  foundation  of  the  administrative  system  marks 
the  period  that  intervenes :  and  this  foundation  was  the  work 
of  these  four  reigns.     In  attempting  a  sketch  of  the  machinery 
which  was  created  or  developed  for  making  good  the  hold  of  1^ 
the  king  upon  the  nation,  we  most  adopt  a  different  arrangement 
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from  that  iimk-r  which  the  Anglo-S«xou  polity  was  examined  in 
(I  former  chajiter  ;  iind,  hej,diitiia;^  with  Hie  iierson  and  office  of 
the  king,  descend  grndually  to  the  ciHisiderntiiin  of  the  powers 
of  the  indlvidunl  puliject  and  the  lowest  form  of  collective  or- 
gani8atiou.  For,  under  the  new  system,  it  is  from  the  person, 
the  household,  the  court,  and  the  council  of  the  kinj;  that  all 
conhtitutioiiid  jxiwer  radiates ;  and  in  very  niany  res|)ectR  both 
the  machinery  and  the  terminology  of  government  tear,  down 
to  the  present  day,  marks  of  their  origin  in  the  domestic  service 
of  the  palace. 

118.  The  Norman  idea  of  royalty  was  very  comprehensive ; 
it  practically  combined  all  the  powers  of  the  national  sove- 
reignty, as  they  had  Vieen  exercised  hy  Edgar  and  Canute,  with 
those  of  the  feudal  theory  of  monarchy,  which  was  exemplified 
at  the  time  in  Fnince  and  the  Empire;  and  it  discarded  the 
limitations  which  had  l>eeu  placed  on  either  system,  in  England 
by  the  constitutional  action  of  the  witaii,  and  ou  the  Continent 
by  the  usurpations  or  oxfoiled  immunities  of  the  feudatories. 
The  king  is  accordingly  both  the  chosen  head  of  the  nation  and 
the  lonl  pnnimount  of  the  AA'hole  of  the  land  :  he  is  the  source 
of  justice  and  the  ultimate  resource  in  appeal  for  such  equity  as 
he  is  pleased  to  dispense ;  the  supreme  judge  of  his  own  neces- 
sities and  of  the  method  to  be  taken  to  supply  them.  He  is  in 
fact  despotic,  for  there  is  no  force  that  can  constitutionally 
control  hirn,  or  force  him  to  observe  the  conditions  to  which, 
for  his  own  security  or  for  the  regular  disjtatch  of  business,  he 
may  have  been  j)leased  to  pledge  himself.  If  the  descendants  of 
the  t'oiiqueror  had  succeeded  one  another  by  the  oidinary  rule 
of  inheritance,  there  can  be  no  doubt  bat  that  the  forms  as  well 
ai<  the  reality  of  ancient  liberty  would  have  perished.  Owing 
however  to  the  necessity  under  which  each  of  them  lay,  of 
making  for  himself  a  title  in  default  of  hereditary  right,  the 
ancient  framework  was  not  set  osjde  ;  ami,  pcrfunclory  a.s  to  a 
great  extent  the  forms  of  election  and  coronation  were,  they  did 
not  lose  such  real  importauce  as  they  had  possessed  earlier,  but 
■i  furnished  an  import""*  ""•'""wledgment  of  the  rights  of  the 
natioa,  as  we''  duties  of  the  kins'. 
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The  crown  thvu  continues  to  be  elective :  the  form  of  corona-  Election  and 
tion  is  duly  performed :  the  oath  of  good  government  is  taken, 
and  the  promises  of  the  oath  are  exemplified  in  the  form  of 
charters.  Of  these  charters  only  those  of  Henry  I  and  Stephen 
are  preserved ;  the  document  called  the  charter  of  William  the 
Conqueror  being  a  fabrication  of  the  thirteenth  or  fourteenth 
century,  composed  of  several  fragments  of  his  legislation  thrown 
together  in  the  traditional  form.  The  recognition  of  the  king 
by  the  people  was  effected  by  the  formal  acceptance  at  the 
coronation  of  the  person  whom  the  national  council  had  elected, 
by  the  acts  of  homage  and  fealty  performed  by  the  tenants-in- 
chief,  and  by  the  general  oath  of  allegiance  imposed  upon  the 
whole  people,  and  taken  by  every  freeman  once  at  least  in  his 
life.  The  theory  that  by  a  reversal  of  these  processes,  that  by  Right  of 
renunciation  of  homage,  by  absolution  from  the  oath  of  alle- 
giance, and  by  a  declaration  that  the  rights  conferred  by  con- 
secration had  been  forfeited,  the  person  so  chosen  could  be  set 
aside,  was,  owing  to  the  existence  of  competition  for  the  throne, 
kept  prominently  before  the  eyes  of  the  people ;  and  in  the 
speech  of  Henry  of  Winchester,  proposing  the  election  of  the 
Empress  Matilda,  it  is  explicitly  ttated '.  The  captivity  of  Argmnent 
Stephen  is  alleged  as  a  sentence  of  the  judgment  of  God,  not  "leotion  of 

■  Muikuu 

less  convincing  than  the  legal  result  of  a  trial  by  battle  :  on 
this,  as  the  summary  decision  of  the  Almighty,  the  vacancy  of 
the  throne  is  made  to  depend,  but  the  neglect  of  the  solenm 
promises  of  good  government  is  forcibly  dwelt  upon  as  the 
justification  of  that  deci.«ion.  The  oath  of  allegiance  taken  to 
Stephen  is  not  mentioned,  because  the  previous  oath  taken  to 
Matilda  in  her  father's  reign  is  specially  insisted  on.  This  de- 
claration, although  like  the  charters  themselves  it  was  meant  to 
serve  a  temporary  purpose,  stands  on  record  as  an  important 
statement  of  principle :  it  was  met  by  Stephen's  friends  not  by 
counter  allegations,  but  by  intercessions :  neither  his  miscon- 
duct nor  the  legality  of  his  punishment  is  formally  denied.  Yet  M»tUiU 
against  this  significant  circumstance  must  be  set  the  fact  that  arownad 
no  attempt  was  made  to  orown  the  empress ;  the  legate  himself 
■  Will.  Mnlmeab.  Hirt.  Nov.  iii.  {  493. 
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eiiuply  propoBes  that  she  fthoald  W  elected  bd.v  of  (:Ingl«ud  •tui 
Normandy.  It  is  just  possible  tliut  the  conseci'atioii  vrhich  kb« 
had  once  received  as  empress  '  nii^fht  be  regnrded  na  superseding 
the  necessity  of  a  new  ceremony  of  the  kind;  but  it  u  Ikr  iniire 
likely  thnt,  so  long  as  Stephen  was  alive  and  not  formally  de- 
graded, the  right  conferred  on  him  by  coronation  was  reguried 
as  so  far  indefeasible  that  no  one  else  could  be  allowed  to 
share  it. 

But  whilst  tlie  elective  principle  was  maintained  in  its  fulness 
where  it  wits  necessary  or  posnible  to  maintain  it,  it  is  quite 
,  ceiiain  that  the  right  of  inheritance,  and  inheritance  by  primo- 
geniture, was  recognised  as  co-ordinate.  The  dying  orders  of 
the  Cojmucror  were  so  wortled  as  neither  to  deny  the  elective 
right  of  the  English  nation,  nor  to  annul  the  inchoate  claims  of  | 
his  eldfst  son,  even  when  he  intended  to  evade  both.  '  I  make  ' 
no  one  of  them  heir  of  the  realm  of  England  ;  that  1  leave  to 
the  eternal  Creator  whose  I  am  and  in  who^e  bands  are  all 
things  :  for  I  got  not  that  so  great  glory  by  hereditary  right'.' 
The  arrangement  made  by  William  Kurus  and  Duke  Roliert  at  \ 
Caen  in  a.d.  1091,  that  each  should  be  heir  to  the  other  in  case 
of  his  dying  childless",  proves  that  something  more  was  involved 
than  the  ancient  principle  of  the  eligibility  of  all  tbr  mem^pers 
of  the  royal  house ;  tliat  a  jjower  of  disposing  of  the  ci-own  was 
supposed  to  reside  in  ita  wearer,  and  that  the  inheritance  of  '< 
England  was  not  matt-riiilly  distinguished  Irora  that  of  Nor- 
mandy. True,  the  recognition  of  the  duke  ol  Normandy  by  his 
harons  was  in  a  manner  analogous  to  that  of  the  king  of  England 
by  his  witan  :  but  in  Normandy  the  right  of  hereditary  6uc- 
oecsiun  was  established  by  the  pre<'odent«  of  many  generation& 
'  It  is  for  me  to  appoint  my  successor,  for  you  to  keep  faith  with 
him.'  were  the  dying  words  of  Rnllo,  according  to  the  tradition 
of  his  descendants'.     The  nieasui-fs  taken  by  Henry  I  lor  secn- 

'  Klor.  Wijf.  A.i>.  1114. 

*  '  Xeiiiiiieiii  .^iiglici  regiii  cnmilitiio  hcicJi-ni,  «•<!  aoti-nio  Comlilnri 
Cujiia  Kimi  et  ill  CiijaB  nianu  tuntomaia  illnd  eunimsnili) :  mui  imim  Luitiim 
doc'iin  here<liurio  jure  pouadi ; '  OnL  Vil,  i\\,  1  j. 

*  Fli>r.  Wig.  A.I).  1091. 

*  ■  Mriiin    c«t    inihi    illtiin    fiilir«;»r(,  vmtruni  «(  illi   fiiloiii  t»r\»n,' 
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iug  the  crown  to  his  own  children,  whilst  they  prove  the  accept- 
&nc«  of  the  hert^ditllry  principle,  prove  olso  the  importance  of 
rtrengthi-niiig  it  by  the  recopiiition  of  the  elective  theory.  Hi; 
diJ  not  go  so  far  as  his  coiiteiiijiocaries  in  France  and  the 
Empire,  and  actually  obtain  the  formal  election  and  coronation 
of  his  heir;  but  in  A.n,  1116,  in  a  grrat  council  at  Stilialmry, 
image  was  tloue  and  uathx  of  fenlly  taken  to  hiB  son  Willinni ' ; 
A.D.  t  (27,  at  London,  the  whole  council  of  the  kingdom  swore 
at  if  (he  king  fbould  die  without  a  male  heir  the  empress 
should  be  maintained  in  jiossossion  of  the  realm  of  England';  a 
similar  unth,  in  A.o.  1131,  was  tiiken  at  Northampton';  and 
after  the  birth  of  Henry  II,  which  occurred  in  a.d.  i  133,  we  are 
expressly  told  by  Roger  of  Hoveden  that  the  prelates,  cai-ls,  and 
bamns  of  the  whole  of  the  king's  dominions  swore  fealty  lo  the 
empiouB  and  her  little  sou  whom  ho  appointed  to  be  king  after 
him'.  In  like  manner,  in  a.d.  1152,  Stephen  demandcil  the 
recognition  of  Eustace  as  his  heir,  and  even  went  so  far,  no 
doubt  under  pressure  applietl  by  Lewis  VU,  as  to  inaii-t  tliat  ha 

I should  l)e  anointed  and  crowned  '.      He  was  indeed  defeated,  as 

^■to  have  seen,  by  the  resolution  of  the  bishops,  but  Constance, 
^^Hk>  wife  of  Kn.stace.  is  said  in  after  days  to  have  liorne  the  title 
^^pf  queen* ;  and  tlie  ini}x>rtiince  which  was  attached  to  the  adop- 
tion of  Henry  II  by  Stephen,  under  the  treaty  of  Wallingfoid, 
shows  that  the  rule  commonly  adopted  in  the  descent  of  fiefs 
was  becoming  the  accepted  theory  of  succession  iu  the  case  of 
the  crown  also. 

Williuu   of  .Tiiiiiiegt.'«   partiLMiIftrly   mentions    the    proccu  by  which  th» 
Komian  duke*  b«forf  their  de«lh  [irocored  the  acoeptuice  uf  their  auo- 
ccmon :  lib.  ii.  c.  23  ;  ir.  ]0. 
_    '  Flor.  Wi^.  A.D.  1 1 16. 

'  Cont.  Fliir.  Wig.  A.D   u->6;  Will.  MAlme^b.  Hift.  Nov.  i.  (  3. 
I '  Will.  Malnienl).  Hi»l.  Nov.  i.    f  ^ff  ■    '  Prisc»iii   (idem   *pud  en«  qui 
dennt  iiovavit,  kb  bin  qui  nun  ili  1  'pit' 

Hovtvlrn,  i.  187  :  '  Kccit  nrclr.  ■  i  comite*  tt  bArone*  (otiuK 

diiuiiiiatiiiuis  jiiriu-«   tiili-litaU"!     .iuluui   iD>p<'ratrici    filiae   aiUM,  el 
rnricfi  61  in  tf^nn  adhiic  iiiiniiiio,  tst  c<mBtil.iiit  eiiia  rrj^cin  |mwiL  He.* 
H»*n    finni.  ftA.  31^  ;  flrrv.  i.  150.     H^v  n\to\v,  p.  ^ztj, 
Art  cte  ^'l■rilic^  I»  I'huix,  ix.  j8j.    Tbn  only  eviilonco  th»t  I  c»ii  fln<l 
the  •tktciiit'iit    ia   voDCtined  in  two   Irtten,  one  of>  the  viMonnt  uf 
KJrn,  the  oilier  of  the  c  iiimaa  council  of  Tooloane,  in  which  ahe  la  «•• 
ll«a  «f ;  Bouquet,  xvi.  69,  Jt. 
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Tlip  iiiifiortanco  ntiarhing  to  tlie  position  of  the  queen  is  not 
n  iinvt'lty  of  till'  Noi  inHii  jwritxl ;  the  history  of  E.-idhurgn,  the 
ti"eitcherou8  wife  of  Brililric',  had  given  it  a  peculiar  int«ratt 
some  cmturies  piirlier :  and  Juditii  the  wife  of  F.thtdwulf  hud 
received  a  vtry  solemn  consvcrtition  from  the  archbishop  of 
Rheinig.  Tlie  queens  of  William  the  Conqiioror,  Henry  I,  and 
Stejilu-ii  play  »  considcrahlo  ptirt  in  the  history  of  their  husl>audi>' 
reigns.  The  wives  of  tlieet  kings  received  specitil  coronAtion 
npnrt  from  their  husbands';  they  held  considerable  estates  which 
they  ndministered  thl-oufjh  tlieir  own  officers,  and  which  were 
frequently  comjwscd  of  escheated  honours;  they  liad  their  own 
chancellors ' ;  they  acted  occnsioniilly  as  regents  or  guardians  of 
the  kingdom  in  the  absence  of  the  king,  and  with  authority 
which,  if  it  did  not  ^ujtersede  tliat  of  the  Justiciar,  had  at  iea^t 
an  honorary  precedence'.  The  payment  of  queen's  gold,  that  is 
of  a  mark  of  gold  to  the  queen  out  of  every  hundred  marks  of 
silver  paid,  in  the  way  of  fine  or  other  feudiil  ujcident.  to  the 

'  Aconnling  to  Awer,  who  dlea  Alfred  ks  hia  authority,  tlie  Wait- 
Kmxoiu,  after  the  miBcoiidiict  of  Kwilmf);*,  rufusei!  to  kilow  to  the  king's 
wife  Ihe  name  or  position  of  i|ii<M.'n :  ami  Etholwiilfu  Bti-orul  uiarria^re, 
together  with  the  coronation  and  •jnteiily  title  of  his  wiff  .ludith,  wa»  une 
ground  of  hin  being  «et  a^idv  by  Ethelliald  iu  Sii6 ;  Auter,  M.  H.  It.  471. 
However  this  may  have  been  in  Wessejt,  Kthelswithn  ih'i  wife  of  Btirhrt<l 
wu  crowned  queen  of  Mer<-i.t  V.  M.  ecxitix '.  Eiidi,Hfii  the  wife  of  Kdwanl 
the  Elder  Bubscribe*  charters  only  n»  mntrr  regin.  Elfthrytha  tha  wickdt 
wife  ofKdgar  subscrilies  chiirten  aa  (|iieen.  Enima  the  wife  of  Etbelrol 
WM  also  queen,  and  the  rite  of  crowning;  the  queen  A|iiJoai«  in  tho  ritiukla 
from  this  time.  Po;>8ibIy  some  tradition  of  the  old  {irejudirr-  oiuv  have  led 
Lewis  VII  to  insist  so  strongly  on  the  coronation  of  hi»  d»ii;;hter  when 
moriiod  to  the  heir  of  tho  English  crown.  See  Robertson,  I'Utayi!,  pji.  166- 
171  :  Freeman,  Norm.  C'onq.  i.  565  ;  iii.  48;  iv.  179. 

'  The  wife  of  the  Conqueror  wiu  crowned  by  the  archbithop  of  York  at 
>Vhit«uutid«  1068  ;  Flor.  Wig.  The  coronation  of  Slatilda  the  wife  of 
Vlenry  I,  by  Anselm,  Nov.  1 1,  iioo,  and  tliat  of  Adeliza  his  seevnd  wife, 
dan.  .'9,  Mil,  by  Archl>ishn|i  Ralph,  are  also  specially  notioe<l.  Matilda, 
.Sleplien's  >|tieen,  «n«  crowne"!  at  WeHlniinster,  March  31,  1136,  and  aUo  at 
Canterbury  with  her  hntbnnd  ;  licrv.  i.  i)fi,  5J7. 

'  Rernard  bishop  of  S.  David's  was  chancellor  to  M.tlilila  t)i«  first  wife  of 
Henry  1.  and  (JodtVey  of  Ratli  to  his  second ;  Flor.  Wig.  a. I'.  1 1 1  j  ;  Coot. 
Flor.  WiL'.  A. I).  I  I3.V 

*  Matilda  the  wife  of  Henry  I,  acting  with  the  'common  cutinael'  of  th« 
nobles  in  the  kind's  absence,  sent  Archbishop  Ual|>h  to  Kom»  in  liltS; 
K-'tduier,  p.  118;  Mor  Wig.  A.t>.  11 16.  Cliurters  iwne-l  by  her  are  in 
Flndinni,  p.  354;    Mon.  Angl.  i.  ;^>  :  and  I?         "       '     '  ''  p.  104. 

NLcphfiiV  'pieen  iit-Ljoliutfd  unit  I'dinuianrleil  mI  S41  far 

uiainlaincd  thi'  p:iriy  of  liir  ini«liiiii,l  1I1.1I     ■ ^ ^      IcaUi. 
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iug,  eveu  if  it  is  not  I'ecogniaable  iu  Domesduy,  is  probably  us 

M  the  reign  of  Heury  I  \  The  acknowledged  im]iortance  of  roriuon  nf  1 
pr  iKJsition,  the  renl  jwwer  nnd  iiifluetice  with  wliicb  slii;  was 
.iBted,  i*  ill  wjmewbiit  marked  contrast  with  the  trfatnieiil  of 
«  king's  heir.  Whether  it  was  to  avoid  the  jeHlousy  of  the 
roiiB,  or  to  limit  tlie  ambition  of  the  j)resiiiuptive  sui.xcsfor, 
itJicr  William  the  Conqueror  nor  Henry  I  seems  to  have  given 
his  son  A  separate  establishment  by  way  of  apj>anage  '.  The 
lighters  also  were  as  a  rale  dowered  with  treasure,  not  with 
nd.  The  illegitimate  sons  of  Henry  I  were  however  iargelj'  rtioiun({» 
endowed,  one  of  them  receiving  an  extensive  and  important 
earhlom  ' ;  and  the  kinsmen  of  the  king  in  the  teoond  degree 
were  favoun-d  in  the  tfame  way  '.  Hut  tliu  rebellion  of  llobert 
againgt  the  CoiKjueror,  and  the  youth  of  the  eiheling  William, 
lay  ])erbapH  explain  more  naturally  the  apparent  over-cautiou 
the  fat  Iter  in  each  case. 

1 10.  The  great  oWiccrs  of  the  household  form  the  Brst  circle  ut«Hto«. 
round  the  throne,  and  furnish  the  king  with  the  first  elements  hou»ehoW. 
of  a  ministry  of  slate.  There  is  from  the  very  first  some  ditti- 
cully  in  drawing  the  line  that  separates  their  duties  as  servants 
'the  court  from  Uieir  functions  as  adminiirtnitors ;  a  difficulty 
l»ich  is  not  to  be  ascribed  merely  to  the  deficiency  of  early 
cords,  but  apiiears  partly  to  be  the  result  of  a  growing  jMilioy. 
may  also  have  arisen  partly  from  the  combination  of  two  or 
oro  distinct  systems. 

The  four  chief  and  indiripensable  servants  of  the  primitive  Tliaranr 
Bsehold  are  named  in  the  ancient  Krunkish  law,  as  the  //vi/'or,  •«rviu>t>, 

'  DiiU.  do  Sc«w»rio,  lih.  ii.  c.  36  ;  Mndo\,  Exchequer,  p.  .'40;   Kytoii's 
■{Mbire,  xii.  i;6.     It  if  |irobably  the  Gersumma  re^jinke  of  Domead.-iy, 
I'  154,  J38.     See  Ellis.  Intr.  i.  173-175. 

•  WilliHm  the  son  of  Henry  I  iliJ  however  issue  writs,  apparently  »«  bin 
hor'n  representative :    two  of  which  ar«  given  by   Palgrave,  Coninxm- 

Jtfa.  p.  dixix  ;  others  are  iu  Madox,  Hiitt.  Exch.  p.  7A,  and  iu  Elmluun'n 
aaicle,  pp.  35,^,  .^j;^. 

•  rtc!    -•      -'    '■  -v  ncMter  bail  the  earldom  conferriil  by  liia  futber,  but 
}  lor.  r,  (m  wbich  lb**  title  wa*  l»a»»eil.  wm  tbo  iiiluTttanco 

'  bi.  r  i.r  It.iKrt  Kiti-Hamun.     Kt'),'iiiiibl  ea/l  nf  I'om- 

\  ut;glc»  ut  Stephen's  rvitjn  ;  aecofdin^'  t<>  the 
{>]>.  65,  66j  ;  jiccortttii^  tf)  Witliani  of  Maliiira- 

ry.  by  ilii-  mil  ..I  bi^  l.r..t,h«r  ibe  call  "f  (iloiioriter  ;   lliat.  Nov.  ii.  f  J^. 

'  Of  ihii  .S<cphcu  in  hiiiuelf  the  mont  iiup<jrtMit  iiiatanv*. 
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infiftor,  neanlio,  and  moritcatnu '.  'Hie  first  of  these  aiiswrrs 
to  the  pi-nefectiis  or  heah-gerefft  of  the  Anglo-Saxon*,  the  FCixind 
t<j  tlie  <ln]iifr-r  or  iliscthegn ;  the  scantio  to  the  pincema  or  cup- 
Itearer;  the  tnarisealcus  to  tho  horsthegn  orstiiller*.  In  thi* 
rarly  nrraiigemeiit  may  be  traced  the  germ  of  later  difference*, 
for  the  jnaefectus  and  the  strator,  the  uiRSter  of  the  hous<-hold 
iinil  the  nmstcr  of  the  hnrte,  must  hiive  forceil  thrir  way  into 
puMic  duties  mnch  earlier  than  the  eaterer  and  the  butler.  The 
Knrolingiim  court  had  u  slightly  ditferent  rule:  the  four  chief 
oflirers  are  the  niarghal,  the  steward,  the  butler,  and  the  chiiniU'r- 
lain*;  the  major  of  tho  old  law  disappearing,  and  his  functions 
devolving,  as  we  know  from  later  history,  partly  on  the  dnpifer, 
senesi'hnl  or  steward,  and  ]>nrtly  on  the  chamberlain  or  account- 
ant, The  latter  distribution  of  dignity  was  permanent,  and  was 
ob8er\'e<l,  with  BOiue  modificationH,  down  to  the  latest  days  of  the 
Empire,  in  the  electoral  Ixuly,  where  the  Count  Palatine  was 
high  bteward,  the  duke  of  Siixony  marshal,  the  king  of  Bohemia 
cup-bearer,  ami  the  mai-grave  of  Unuidt-nburg  chamberlain.  A 
similar  system  had  been  Inirrowed  by  lh<!  Norman  dukes  from 
their  titular  wasters :  Normandy  had  its  btewainl  or  seneschal,— 
for  whom  even  the  name  of  comes  ])alatinus  *  is  claimed, — itc 

'  Lex  Salica  (Herolil'a  Tent),  xi.  6;  Mfrku!,  p.  66;  Herold,  Orif^ioai,  I 
11. 9;  Waitz,  D.V.O.  ii.  401 .  Tlie  Capifnhi  Rrmnlii  nwntinn  llin  oimerariu. 
Ijuticulariim,  Bcnrsciilciiii,  judex  piiblicus,  an<l  conesitabuliis  :  P'rrli,  Lcjg;.  «. 
183.  Tli<!  Alemaunic  law  cnuuiemt«A,  'aeni.scalcuH,  niariacolciia,  rocii*,  ami 
pisUir ; '  Pertt,  Legg.  Hi.  73.  The  '  sen'uK'alcua '  ia  taiil  to  mean  the  wnior 
Bervant;  WaiUt,  P.  V.  G.  ii.  401  ;  iii.  4J0. 

'  The  jiracfectus  or  |)mofioiitua  of  the  king's  '^         '    ' '   '  '      I  or 

geref»,  ocwiirs  occatrionally  in  Bede:  Re.lfritli  is  )  -in^ 

iif  Kent  'H.  E.  IV.  I) ;  Jie  ii  apparently  tbe  ovi..-    ,..  I     ;     i*«; 

8cluuid,  Geselxe,  p.  599.  The  diKthegn  or  tlapifer  is  mentioned  in  the 
Cod.  Dipl.  docxv,  dcecviii,  &«.  Onliic  the  yxnoe/'iin  of  Kthelwiilf  wa«  alia 
li!"  father-in-law ;  ami  several  othors  who  bore  the  same  title  are  tnentionnt 
The  Ktrator  or  ataller  was  a  moro  iiniiortant  |>er><iii :  Alfred  tlie  ttratnr  nf 
Edward  the  Confe.isi>r  ia  iiientioiied  by  Flor.  Wijj,  .in.  105J  ;  and  Oagvd 
tlapa  the  ftultrr,  ibid.  a.d.  1047  ;  Kenilile,  SaxonN,  ii,  108-I II. 

•  G.  L.  von  Matirer.  Hofverfiissisni;,  i.  1S9.  The  dUprutolfr  of  Harold 
i«  mentioned  hy  Hor.  Wig.  a.i>.  1040;  Kcnible  identitlea  him  with  the 
catuenu-ius  or  cubiculariun,  who  ncriurionally  apjwar*  in  l)ie  <-hart«n ; 
Saxona,  ii.  107.  Robert  the  di»j)C»Kitor  of  the  Comiueror  i«  mentioned  by 
Ord.  Vit.  viii.  8,  nntl  in  Itouuwilay  ;  Kllia,  Intr  i.  47S. 

*  tsLapltilon  I  Kdtiili  Soiiocaril  N'orinanniue,  vul.  i.  p.  xvli.)  g>v«  an  exlr«pt 
from  a  rartiilnrv  of  Trinity,  riniien,  of  A  o.  1068,  which  tpealu  of  \Villi»«n 

'it«-Oat)em,  '  ilapiferi,  'ini  come*  orat  palatii.' 
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iip-bearer,  iu  eoustuble,  and  its  (:haiulj«i'lain ;  and  thesi  hud 
it  would  be  difficult  to  say  bow  farly,  bereditary  graud 
nti**.  At  the  time  of  the  foiujiU'St  Willinm  Fitz-Osbeni 
ac  liis  father  hml  been,  dajjifer  mid  comet  piilatii.  The 
baniberlniuslup  was  hereditary  iu  tlie  hou»:e  of  Tankerville ; 
lie  loi-ds  of  lloinmet  were  hereditary  oonatabies.  The  royal 
friiuld  in  England  reproduced  the  ducal  household  of  Xor- 
uidy,  and  under  tlie  same  conditions;  for  although  the  exact 
tes  for  the  foundation  of  the  offices  cannot  l)e  given,  nor  even 
satisfactory  list  of  their  early  holders,  it  would  seem  certain' 
lial,  before  the  end  of  the  reign  of  Henry  II,  the  high  steward- 
ship had  become  hereditary  in  the  bouite  of  Leicester,  the  office 
of  constable  in  the  descendants  of  Miles  of  Hereford,  that  of 
chamberlain  in  the  family  of  Vere,  and  the  butlership  in  th:it  of 
Albiui '.  But  whilst  tliese  offices  were  Ijecoming  hereditary,  the 
duties  which  had  originally  lielonged  to  them  were  falling  into 
the  hands  of  another  class  of  ministers,  whose  titles  cause  a  sort 
of  duplication  of  official  nomenclature  which  is  somewhat  puzsding, 
and  which  even  to  the  present  day  occasionally  caui.es  confusion  '. 

*  It  ii  however  to  be  DuticeJ  thmt  each  uf  thew  nuues  appears  to  hare 
ito  ssveral  penona  at  once  ;  there  are  certainly  several  Jnpifcri 
_JH|M'  at  the  laiue  time.  Thcuc  were  hunorary  ili)tiii(.'tion9 
Jfj,  aliiiaagh  ihey  may  iii  aoiue  iiistitnces  Imve  bt;en  ^'niiiil  mt- 
kittie».  Hie  (lit^tty  ihat  eiiterj^trs  iiltiiuutely  iiiay  be  the  uliief  uf  rach 
[ler  ;  the  high  steward,  the  yrrut  butler,  the  lunl  kiijk  ohariiberlaiii.  In 
^VcJ  timen,  when  the«e  otficen  lu&d  long  Iiecoine  lieret-litJkry,  and  MiihstiititeH 
br  their  liulders  were  required,  tliey  were  instituted  wiUi  s|.ieci4l  reference 
>  l)i«  liuuaeliolil ;  the  loni  kteward  of  the  liou^^eholj  and  the  l»rd  ohiiiuherlain 
re  still  ctiiirt  uttici&U.  iSoinething  of  tiie  suuie  kinil  niuy  liave  Uikeii  plaee 
the  r<'ii,'n  of  Henry  I,  wlien  the  ministerial  oHices  were  founded. 
'J'he  l.iher  Niv:er  Scaccarii  mutainB  n  rloeunieut  nf  the  e^i'  of  Henry  II, 
allwl  ■  Couititutio  damu>  regis  de  proouraliunibus,'  wliieh  gives  the  doily 
lllowances  uf  the  several  innxatei  uf  ilie  palace  :  it  is  ditticult  to  uuder^litnd, 
nd  donieatic  (lervants  and  yre.il  olficers  uf  »tnte  ore  luingleil  in  nniuting 
der.  Tlie  following  are  perhaps  the  moat  important  partioulur^  fiir  our 
ent  purpow  :  1 1 ;  the  chancellor  bos  a»iiHn.tte<I  with  hiui  a  Ma^ikter 
criptorii ;  '2  the  dapifer,  whu  han  llie  Miitie  allowance  ax  the  L-hanL'tOlur, 
inentiuned  in  connexion  with  a  luttj/iMttr  th.ififmintttf  ptini'*,  a  <Ufit'u^ 
tpruriie  i-anit,  and  a  oimpany  of  bakera;  (jl  the  larder  ha»  iU  4laM  oi 
lleiahi,  cooks  and  kiteheii-tervaota  ;  (4)  the  buttery,  under  thu  iimi/.  »/<«rJ 
H<t.  wh'jf«c  altowaui-e  is  the  same  as  that  of  the  str'wani  an 
klior,  haa  under  hini  a  nmijiMier  fti»y(imitttr  trntfttriitf ,  with  ftrvenJ 
|tnat«w,  and  four  '  eociintionea ; '  '5)  t'le  rnnatcr  chamberlain,  the 
er,  the  constable,  and  the  nmster  marshal  have  the  same  allowancea 
the  steward  and  ehuuccllor ;  (6^  under  the  master  uiarahal  John  <.lhe 
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Till-  jiistic'iiir,  tlie  treasurer,  miJ  tlic  iuui-kIiuI  take  their  |ilaccii 
bcxides  tlie  high  steward,  tbo  chiiuilK>rlain,  ami  thi'  constable. 
Nut  tliat  (he  liistory  of  tliefte  ofSces  is  in  exact  couforniity :  tlie 
coiiHtuMe,  lis  long  ai<  he  oxistK  at  nil,  retoius  tin  snuill  shnre  of 
his  ancient  powers;  the  high  atewnrtl,  on  thi'  i>ther  hiiiul,  seM 
every  one  of  liis  reully  inijtortMit  fuuetious  tnuisferreil  to  tlie 
justiciar;  the  office  of  marshal  lieconies  hiTeilitiirv.  those  iif 
justieinr  iiud  treiisuier  continue  to  be  filled  liv  iioiniiuttion  or 
even  hy  purchase ;  and  only  those  offices  which  escajit!  the  tlan- 
gera  of  hereditary  trniifliniggion  continue  to  have  a  real  c>,n»t)tu- 
tionitl  iinjHU'tiiiice. 

120.  The  chief  minister  of  the  Norman  kings  is  the  person  to 
whom  the  historians  and  later  constitutional  writeni  give  the 
name  of  justiciariun,  with  or  without  the  prefix  fummuji  or 
enpilalit '.  The  growth  of  liis  functions  was  gradual,  and  even 
the  history  of  the  title  is  uhscure  ;  for  it  is  often  l)estowed  ou 
officers  who,  although  they  discharged  the  functions  which  at  a 
lat«r  period  were  attached  to  it,  are  iiot  to  style<I  by  cnutempo- 
raries  or  in  formal  documeuta.  The  office  appears  first  as  the 
lieutenancy  of  the  kingdom  or  vice-royuily  exercised  during  the 
king's  absence  from  England.  In  this  cajiaclty  William  Fitx- 
Osberii,  the  steward  of  Normandy,  and  Odo  of  iJayenx,  aeteii 
during  the  Concjueror's  visit  to  the  (.'ontinont  in  1067;  they 
were  lell,  according  to  William  of  Poictiers,  the  former  to  govern 
the  north  of  England,  anil  the  latter  to  hold  rule  in  Kent,  iu  tht- 
king's  stead,  'vice  tua  ; '  Florence  of  Worcester  describes  them 
as  '  custodes  Angliae,'  and  Ordeiicus  Vitalis  gives  to  their  olTice 
the  mime  of  '  j>racfectnr8''.'     It  would  seem  most  probable  that 


unce^tor  at  t)ie  eiu-le  mureh&I  (it  latiT  timet)  itro  fmir  niiiraliolf.  who  t^gtiu 
hkve  oenanU  of  tbeir  own.  I'tiU  will  ittruouiit  lor  tin-  luiiiilwr  of  oHic«n 
who  bcnr  the  Ukiiip  naiiitw.  It  cAhiliiti  further  the  rntmtion  of  i)ie  iiruni- 
livu  names  in  tlie  nitw  ovbrLtnm-tt  tf«lul)liMlimtiut  of  tttt*  pnlocp,  Pr\>DAb!y 
.ill  tlie  heads  of  cli-|iartiuentii  were  imporlkut  men.  Itojjpr  the  Litrdcror  wiu 
iiiiMie  s  bi»ho(i  by  Henry  1,  a  fiict  which  docii  not  show  tiiat  the  kiii^ 
bchtowed  a  bi>hotiric  un  a  mere  icrv»nt,  but  that  »  jivnton  who  wm 
qualified  to  be  a  bishoji  did  not  iK-ruple  tu  undertake  the  olftcc  of  Lardcrer. 

'  It  is  observable  that  in  the  ordinance  referred  to  in  the  lt«t  note  that* 
is  no  |>nivikion  fnr  the  jiiatioiar.  He  wna  not  in  that  ca|iacity  a  member  of 
the  hotinehoUl,  ulthuii^li  the  <^hftiieellor  whj*. 

•  Will.  Hot.  ed.  Mui«rre>,  J).  Ijl  ;  Or.l    \  ;>    :.     .      '-i-r    W;..    ^  ..    .^i,- 
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rilUutu  Fitz-Osberii,  at  lenet,  wusleit  in  hx/f  churnuterofstewani, 
ad  thst  the  Nonuuu  seiiescholKliip  wits  tlius  the  ori^ii  of  the 
lti}ili»h  jiisticittrBhip.  After  the  deuth  i>{  VVillium  Fitz-Osbern, 
)do  iirtcij  nlone  ;  William  of  Mnlmeslnirv  des-cribes  him  n»  "  to 
iu8  Aiigliac  viceduiiiinus  sub  rege'.'  In  1074,  when  the  king 
Qfliaiu  in  Nonuundj-,  Willimn  of  Wareniie  and  liiclmrd  of 
tienfaite  were  left  in  ehar^e  of  En^hmd;  to  these  Ordericu»', 
riio  lived  a  generation  later,  giveA  the  title  'praecipui  Angliae 
stitiurii ; '  but  there  is  no  reason  to  supjiose  that  tlie  name  as 
tt  was  ijefinit«ly  attached  to  a  particular  post.  On  another 
ceusion  the  office  seems  to  have  been  eoniniitted  to  Laufraiic^, 

sfiid  of  Coutances,  and  Robert    of  Mortain.     In   all   these  (iumtiuu  uj 
Ides,  although  the  function  diecharged  was  one  which  belonged  burnt. 

(he  later  jus-ticinr,  and  thej'  are  accordingly  stages  in  the 
evelopniout  of  that  office,  it  would  seem  safer  to  give  to  the 
ersouH  employed  the  more  general  name  of  lieutenant  or  vice- 
srent.  Iliere  is  no  evidence  to  i-how  that  they  held  any  such 
pxitiou  during  the  king's  presence  in  England,  or  that  (huy 
lercised  even  iu  his  alienee  supreme  judicial  functions  to  the 
Kcluaion  of  other  great  oHicers  of  the  court.  In  the  placttum 
fid  at  Penneniieu  in  1075  Gosfrid  acted  as  president  of  the 
fturt,  and  iu  similar  trials  touching  the  rights  of  Ely  luid 
pochc'ster  ()do  of  Bayeux  app«-ared  in  the  fame  position '. 
Under  William  Uufiis  the  functions  of  the  confidential  minis-  ru.id«rn^ 

tliB  onke 

were  utrgrly  extended ;  tlio  office  liecame  a  permanent  one,  imder  wii. 
r><l  included  the  direction  of  the  whole  judicial  and  finunciul 
rningcment<<  of  the  kingdom.     I(   is  jirobable  tluit  the  king, 

'  W.  Mklnieal..  G.  R.  lib.  iil.  {  377. 
'  Onl.  Vit.  iv,  14. 

'  Diigdikle,  Orig.  Jiirid.  to,  qtioUHl  in  Fom'«  Jnd^roa,  i.  1 1 ;  Liber  Elieiiiia, 

i.  Stewart,  i.  |i|i.   2-,6-iCo.     The  kutlior  of  the  life  of  Lanfranr,  Milu 

'•pin,  *   LX)itttr(iij*r.niry  of  Absi'ltn,   ftefirii*    to    uiiply  thtr  tianiH    tbifi>;  : 

Jii  glori<>«iifi  rvx   Wiii.i -  ,,,..,-.i ,r  jn  Kortiianiiiu,   I^Aufranciui 

[fncepvft  cn^tos  A  tuuiba^  priiicipibiis,  et  juvaii- 

bia  r(uu.'  bit  >i'  'Kinem  vcl  p«o«m  ficrtinvbant 

til,  uwiiikIuiii  \vge*  intruw  ;  '  cap.  Ij. 

I  *  At  PeuiiKnilen,  iu  1075  (above,  y.  JOI',  tioafrid  of  Coutance*  loual 

kTc  bren  acting  aM  jniticiar;    be  ia  ilcAcrilieii  in  the  Textiis  Kotfciul* 

'cjui  in  loco  rrgia  fuit  ct  juatitiaui  illam    teiiuil;'    Anif.  Sac.  i    335. 

the  Rochnter  ami  Ely  oowa  aeo  Ant;.  ^"^  '-  339!    Libtr  Klieiwia 

d.  Stewart),  i.  JJJ. 


< 


376 


CoHtdtulioMul  H'ut-oiy. 


[CHAF. 


who  bud  IH)  groat  aptitude  for  niiy  other  business  thun  that  uf 
WW.  WHS  inclined  at  first  to  throw  the  cai-es  of  L'overiuueut  cui 
his  unclt'  Odo  and  the  b:»hnp  of  Durhum,  WillLiiu  of  S.  Cwi- 
lejih;  to  thes«  prehtti'S  hitcr  writers  give  the  title  of  justiciar'. 
But  their  tre«son  opened  the  king's  eyes  to  the  imprudence  of 
trusting  so  greiit  authority  to  such  powerful  and  umliitiuui* 
personages.  Kiinulf  Flambard.  who  succeeded  to  the  plnce  of 
chiff  adviser',  secras  to  have  earned  his  master's  confidence  by 
his  ingt-uious  and  unscrupulous  devices  for  increasin^f  Uic  royal 
revenue,  and  he  may  Iw  looked  on  as  the  first  consolidator  of 
the  funotions  of  tiie  oltice.  It  is  impossible  not  to  suspect  that 
he  had  ii  shaie  in  the  work  of  the  Domesday  Sur\'ey '.  He  was 
•  native  of  the  diocet>e  of  Bayeux,  in  which  Caen,  thu  *e&t  of 
the  \orraan  trexsury,  was  situated,  and  had  been  brought  up 
among  the  inferior  officials  of  the  ducal  court  *,  He  had  held, 
in  the  days  of  Edwnrd  the  Confessor,  a  small  estate  in  Uamp- 
ahire ',  powiibly  acquired  in  the  service  of  the  Norman  bishop 
William  of  London.  He  wa«  ailerwarda  attached  to  the  house- 
hold of  Bisliop  Maurice,  whom  he  left  to  Ijecouie  chaplain  to  the 
king,  nn  othce  which  he  had  held  for  bome  ycaw  Wfore  he  came 
into  proiniueut  importance*.  As  the  annals  of  the  Conqueror's 
reign  furnish  the  uaiues  of  no  great  liiAvyers  or  financiers,  as 
Ranulf  was  employed  at  court  during  the  later  years  of  it,  and 
OS  his  subsequent  career  proves  hiu  to  have  possessed  great 
ability,  if  not  a  systematic  p<Jicy  of  mlministration,  it  is  not 
unnatural  to  suppose  that  be  rendered  himself  useful  in  the 
compilation  of  the  great  rate-book  of  the  kingdom.  And  such 
a  su])]x>e!tiou  almost  answei-s  the  objection  taken  t4)  the  state- 
ment of  Oixiericus,  that  he  made  a  new  survey  in  the  reign  of 

*  *Odo  epiwopu*  BajoueiuU,  jiutiliariua  «t  jirincep*  tntitw  Atiijlike;' 
Hen.  Hunt.  f«l.  m.  '  Willelmo  DuurlnieiLsi  «{iisco|io  contnienUttl*  eral 
lerum  jiubLicaruiii  ikiluiinlfitratio ; '  W.  Mkluit^li.  G.  K.  iv.  {  30C. 

'  '  Siimmus  rr^arum  procun-itcir  npum  et  justitiariua  Tactiu  est;'  Urd. 
\'it.  X.  18,     'R<');ia«  voluntatia  maxiniui  exsvcutor;'  Eadiiier,  i.  p.  JO. 

"  .41kiv»,  p.  3^4. 

'  Ord.  Vit.  viii.  8 :  he  had  twen  under  Rolwn  the  ditpntator  itiboif, 
p.  jp],  wlio  had  |,nven  him  the  auiu«  i-f  Flauibard. 

•  rtomewliiy.  i.  51  ;  KIli».  Intr.  i.  ^lo. 

'  Mou.  Diinrlm.,  .\ng.  iSao.  i.  -jcft.  lie  ia  ii|iuk<>n  uf  a»  a  cWrk  io  Ota 
Domesday  Bowk,  i.  if4,  157 ;  EUU,  Iiilr.  i.  4J0. 
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William  Rafun,  of  whtdi  lliere  is  no  other  evideuce.  The 
•  hronicler  may  hnve  heard  tluit  lio  wna  employed  in  J  lie  regi*- 
fitiuii  of  the  revi-iitio,  and  may  hnve  utti-ilmiod  it  to  bira  as  a 
ftsure  adopted  during  his  term  of  high  oHice. 
However  this  may  have  been,  and  by  whiitever  mime  the  post 
dittiiiguiHlied,  it  became  in  P'lumbard's  hands  all  important. 
Je  is  called  by  Florence  of  Worcester  '  negotiorum  totiua  regiii 
ctor,'  and  •  pUcitator  et  iotiua  regoi  exactor  ' : '  expreseiuua 
[lich  reciill  the  ancient  identity  of  the  yurefu  with  thw  e.rarlor', 
a<\  Kugge>it  that  one  purt  of  the  royal  policy  was  to  entrust  the 
ctions  which  had  l>elouged  to  the  proefectus  or  high  steward 
a  clerk  or  creature  of  the  court.  Robert  Bloett,  bishop  of 
Qoobi,  is  callid  by  Henry  of  Iluntingdou  '  justitiarius  totius 
agluie':'  he  may  have  succeeded  Rauulf.  but  of  his  adminis- 
Miou  nothing  is  known.  The  next  holder  of  the  office  is 
Suhop  Roger  of  Salisbury.  He  luwl  a  history  somewhat  like 
that  of  Ranulf  Flaml>ard.  He  also  was  a  poor  priest  of  the 
eighl)Ourhood  of  Caen.  He  had  attracted  Henry's  notice,  long 
Bforo  lie  Clime  to  tJie  throne,  by  his  expeditious  Wiiy  of  celebia- 
,  divine  service,  had  been  enlisted  by  him  as  a  Eoii  of  chap- 
iin  steward,  and  by  his  economy  and  honesty  hud  justified  the 
Bnfideiive  re|iosi:d  in  him  *.  After  Henry's  aceeision  he  was  at 
st  employed  as  chai.cellor,  and  after  the  reconciliation  of  the 
ing  with  Aiiselm  was  consecrated  to  the  see  of  Salisbury, 
being  the  first  prelate  canonically  elected  since  the  dispute 
about  investituie  had  arisen.  He  seems  to  h^ve  risen  at  the 
same  time   to  the  ]ilace    of  justiciar  \     Under  his  guidance, 

'  Klnr,  Wij;   a.v.  1099,  1 100.  '  Above,  p.  88. 

'  Henry  liixl  \>ecn  brmgtit  U|>  in  tlie  Ijinliop'n  court,  and  c»u  »c«rcely 
are  been  iriiotakvu  as  t<i  liis  ri^\il  to  bear  the  Uile.  He  calla  hint  <liit- 
_otly  'Juatitinriua  tutiu«  .\nglia« ; '  Anglia  .Sacra,  ii.  695. 

•  Will.  Newl>.  i.  6;  W    M»lm«h.  G.  K,  v.  $  408. 

•  ■  RiisjfruK  vir  nia.iui'i  in  MuniilaribuR,  nunc  vero  regis  justitiario* ; ' 
ten.  Hnnt.de  Cont.   Mundi;  An^'.  Sac.  ii.  700.     ■  Uoi;erii8  aiileni  jurt:- 


TitlM  giien  ] 
K  III.     I 


Caraerc 
BUIiop 
Rumrof 
SalUbilry. 


Kariaa  fuit  t.  •  ■      '     -'- 

f..l.  }i9.     H 

,  ^oH.      'He. 

linae   rr|;ii|i]i' 
rphanl,  p.  46. 

'tii  et  prln<:i|itUun ; 
,  tiii.  40. 


'  et'iiiidua  a  f«j;e;'  Hen.  Hnnt.  Hist.  lib.  vii. 
.r  alxi  by  Willimn  of  Malniwbury,  O.  R.  v. 
■  n  in  oiunibu«  nc^-utii»  lialxrbatur  .  .  .  riirae 
ouni'tif  >|>euialiua  e»t  prne|Kisitii« ;'  Hcsta 
'■oim  a  n-^e  in  regno  praeeiiiinebat  uuivervia 

Jotui  of  Hexham,  p.  1 15.    Urn  aUu  Urdaricua 
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'  nb ailmini*-  whetbiT  iiB  tliaiicelloi"  i>r  !>K  JHJiticiar,  the  wbole  ;i 
system   was  remtvlellefl ;    tlie   jurii«<lictioti  tif   the 


.pt 


and  Exchequer  was  CArefnlly  organised,  and  the  peace  of  tb« 
country  nuuntiiiued  in  that  theoreticiil  fwrfection  which  eartusl 
for  hiui  tlie  title  of  the  Sword  of  Itighteousiio^  '.  He  is  thf 
first  jnsticiur  who  is  called  '  secundug  a  rege.'  He  retained  the 
title  of  justiciBr  until  his  arrest  by  Stephen.  His  |K-rsouul 
Uiity  history  net^  not  U'  further  pursued.  Uoger  of  Salisbury  cer- 
i!^tu  t»uily  bore  the  title  of  justiciar';  whether  he  acted  as  tfa» 
ittar. '  "  kind's  lieutenant  during  his  olisence  is  uncertain,  and  even  yet 
it  must  be  questioned  whether  the  name  jxjssesseil  a  pncise 
official  Eignificauce '.  Several  uth»r  ministers  receive  the  same 
name  even  during  the  time  at  which  he  was  certainly  in  office : 
oven  the  title  of  oijiitalis  jtiiitltiariu.i  is  jjfiven  to  (ifliccrs  of  the 
Curia  Regis  who  were  acting  iu  sul>ordLuation  to  him  *.  We 
have,  however,  been  tracing  the  development  of  the  office  rather 
than  the  history  of  the  tilb*.  The  latter,  not  improbably,  g»iiie<l 
definiteness  of  application  ns  the  functions  of  the  office  tle- 
veloped.  The 'magister  justitiarius '  of  the  Norman  kingdom 
of  Sicily,  who  [X)8sibly  took  his  name  fi-oni  the  Norman  chief 
minister  of  England,  appears  soon  after  the  middle  of  the 
tweUtli  century '.     The  title  of  Jutti:n  of  .rVra^jMn,  a  minister 

'   In  Ilia  e|nla|ili,Archa<Mili>L,'U.  ii.  190. 

'  Henry  tiae*  tlie  tenn  cnpitali*  jiutUmriiu  in  a  chnrtcr,  Koe«L  i.  11 : 
'  Niid  coraut  ine  vrl  capitali  jiuliliario  meo  ; '  liui  iKu  may  not  refer 
U)  Roger. 

'  In  a  Utter  uf  Henry  to  AnBelui,  (IiiKhI  nt  Ri>u«u,  lie  telU  liiui  that  h» 

ha*  given    notice  to   the  ju»tician  to  act    by    the    Arhl"-! '.    ...Ivice. 

Wlietlier  these  were  the  regeutu  or  the  judge*,  or  both,  iii»^  ' 
We  find  the  ijueen  and  the  heir-apparent  acting  with  coiu: 
in  the  king's  absenoe;  above,  pp.  370,  371. 

'  See  below,  $  127. 

*  (iiaiinone,  lib.  xi.   o.    ^,  iiientioiu   a  churter   of  ii^t    1 
'  Henriru«  OIlia  Dei  gratia  regalia  juatitiariilt.'     Theiimri' 
i>r  Queen  Johanna  in  1177  i"  aigned  by  a  "  initgi*'.    •  ■     ■  ■■mi.., 
curiae  inagiitter  juatitiariua,'  n  *  re^iae  eiintke   ;  un 

reg'i  palatii  logothela  '  iia  well.      Although  the  u_^■^ 

XAUtine  on  well  an  Western  toriiia,  it  mtiHt  out  be  torgotteri  ' 
their  iiiiniHterii  and  binliopn  were  Englinhinon.     Koliert  trf  Su    -  ..ui- 

cellor  or  Sicily  in  1147  ;,loh.  Salinb.  Polycr.  vii.  19;  .fnhn  of  llexluuii,  ||{l 
'51.  ','>J)i  Herbert  of  MidiilcM-x,  biahoii  of  C»nipi«  ,K.  Dieeto,  ii.  jyj, 
Richard  Paliiior.  Krehbiahop  of  Measiua  in  1 1S3,  mhI  two  (x>nt<>inporan(aia 
archbiahope  of  I'aleriiiM.  Wnller  and  Bartholomew,  were  Engliahmeo.  Sea 
Hovetlfii,  \ol.  ii.  pre!'.  |t.  xrii. 
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not  unlike  the  later  chief  justices  of  England,  is  first  found  in 
the  twelfth  century'.  The  seneschal  of  Xonnaady  receives  the 
name  ofjtutitiar  under  Hemy  II.  It  is  only  in  <he  san»e  reign  - 
that  the  office  in  England  acquires  the  exclusive  right  to  the 
definite  name  of  tummtu  or  eafitaKs  juUUiariu*.  or  justitiariu* 
totiut  AngVae,  a  title  occasionally  paraphrased  or  interpreted  as 
'yrtiefectug  Angliat'.' 

For  the  ofiice,  the  development  of  which  is  thus  only  ob-  PmbW* 

nnwMM  for 

Bcnrely  traceable,  it  is  easier  to  find  analogies  in  foreign  systems  thudcTaiap. 
than  to  produce  a  consecutive  history  to  connect  it  with  known 
antecedents.  A  general  view  of  the  Norman  policy  suggests 
that  the  form  taken  by  the  institution  on  English  ground  arose 
partly  from  the  king's  desire  to  prevent  the  administration 
falling  into  the  hands  of  a  hereditary  noble.  In  a  small  terri- 
tory like  Normandy,  where  the  duke  was  always  at  home,  and 
where  very  much  of  the  judicial  business  was  devolved  on  the 
courts  of  the  feudatories,  an  officer  like  the  seneschal  might 
suffice  for  all  necessary  business  of  state.  But  in  England,  'Saeanit.y  tot 
where  the  king  could  not  be  always  resident,  where  the  amount  omcer  in 
of  public  business  was  increasing  rapidly  in  consequence  of  the 
political  changes,  and  where  it  was  of  the  utmost  importance  to 
avoid  the  creation  of  hereditary  jurisdictions,  it  was  absolutely 
necessary  that  a  new  system  should  be  devised.  The  same  need 
was  felt  in  France ;  and  the  same  tide  of  events  which  threw 
the  administration  here  into  the  hands  of  Bisliop  Roger,  brought 
the  management  of  affairs  there  into  the  hands  of  the  Abbot 
Suger'.     In  each  case  we  see  an  ecclesiastical  mayor  of  the 

'  On  the  Judex  meilius  of  Soprarbe  and  the  Justitia  of  Angon,  see 
Du  Cange,  sub  voc. ;  Dunham,  Hist,  of  Spain,  iv.  178-181 ;  Hallain,  M.  A. 
ii.  49  »q. 

'  This  i»  the  title  generally  given  by  Gervaae  to  the  justiciar;  see  his 
Chronicle,  i.  293,  523,  tc. 

'  Suger's  position  at  the  French  court  is  spoken  of  in  very  nearly  the 
same  terms  as  Roger's  :  '  praeerat  palatio  ; '  '  nee  ilium  a  claustri  cura  pro- 
hiberet  curia,  nee  a,^consilii3  principum  hun<!  excusaret  monasterium ; ' 
'  cumque  ab  eo  jura  dictarentur  nuUo  unquam  pretio  declinavit  a  recto;' 
'  praecipua  regni  iricumberent  negotia ;  *  ex  eo  siquidem  tempore,  quo 
primum  regiii  est  adhibitus  consiliis,  usque  ad  vitae  illiua  terminum,  con- 
stat r^num  semper  floruisse  et  in  melius  .ttque  amplius,  dilatatis  tenuinU 
et  bostibus  subjngatis,  fuisse  provectum.  Quo  sublato  de  medio  itatfan 
■ceptrom  regni  gravem  ex  illius  absentia  sensit  jacturam;'  Vita  Sagwi, 
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]>alact< ;  a  rejirewntiitive  of  ilio  kiii>;  in  all  capacities,  Ucuteiuint 
ill  his  absence,  chief  tigciit  in  hiii  pi-esencc;  prime  minister  iu 
legal,  fiimiicial,  aud  even  military  affairs;  bat  prevented  l>y  his 
spiritual  ])rofc'S.sion  from  fuundtng  a  lamily  of  nobles  or  with- 
diitwiug  from  the  crown  the  jiowers  which  he  hiul  liet-n  com- 
miseioued  to  sustaiiL  The  expedient  was  a  trangitiunal  one  ; 
the  clerical  justiciars  were  superseded  by  baronial  oue»  wh«i 
Henry  II  felt  himself  >'troug  enough  to  stand  the  risk,  and 
occur  again  only  under  his  sons,  whose  exigencies  and  whoi« 
jiolicy  compelled  them  to  employ  such  minifters  an  they  found 
trained  to  iheir  hands,  and  as  were  otherwise  qualitied  to  net 
as  mediators  between  themselves  and  tlteir  |)eoplc, 

121.  The  chancellor,  who  at  a  later  period  entered  into  many 
of  the  rights  and  dignities  of  the  justiciar,  appears  in  history 
very  much  earlier.  The  name,  derived  probably  from  the  can- 
/  efJli,  or  skreen  behind  which  the  becretarial  work  of  the  royal 
household  was  curried  on,  claims  a  considerable  autitjuity  ;  and 
tbtf  offices  which  it  denotes  are  various  in  pro|>ortion.  Th« 
chancellor  of  the  Karolingian  sovereigns,  succeedinn;  to  the 
place  of  the  more  ancient  tY/frerularitm ',  is  dimply  the  royal 

lib.  i.  '  Uege  .  .  .  pcregre  j»m  profccto,  com  vir  egnipiu  rcruiu  dominio 
)>olir«tiir  : '  ibid.  lib.  ii. 

'  Wiiitz,  D.  V.  G.  ii.  409,  tnuses  llie  lu«u>rv  I'f  tin-  Mcri>vingi»n  tefrrrmd- 
aniu  at  i\  l»y  ntficer;  Uie  acriptoiet,  notitrit,  kiul  citnoolUrii  tvexa  to  hive 
been  |>art  of  bin  stafT.  In  the  ICipuiuinn  law,  buwever,  he  ajipcgini  witb 
llie  uptinuitos;  <u>il  in  the  Kamliiigliui  perioit,  tlie  arehi-i.^ii'-ellitriii')  or 
cancellftrius,  wlio  ke«|ia  tbe  Beul,    beotimes  &n  important  oO;  iii. 

4j6.     From  tlie  time  of  L«Hii  the  Hou»  the  cbaucellor  w  .  in 

holy  order*.  The  ►ame  writer  maintains  tliat  the  arch-il,i.M.  ou.i  bail 
originally  notiiiu;;  to  do  with  the  royal  ehapel,  except  net  far  a^  it  \«aa  thw 
Hlurehotue  of  oHiciHl  di>cuttieut«,  ainl  that  the  union  of  thf*  ottice  of  arcb- 
chanoeUor  and  arch-chaiUain  dateo  from  the  rei(,'uii  of  the  soni  of  Lewi*. 
Of  ooursr  the  two  funetiona  had  been  long  united  b«'ore  the  age  of  E>}«rMd 
the  Confessor,  when  the  title  of  chanecllor  was  introduced  Into  KoKUnd. 
The  ofiioe  held  by  Uuuatjui  under    Kdretl  uiujt  have  been  very  tuucTi  like 


ir. 


'Aard's  oharter 
ni  aa  caaoel- 
■■i.t. -1W 

ot. 


that  of  the  later  chancellom 

to  Waltham  :C.  D.  dccoxiii),  ir 

lariui  iu  genuine  charten,     Leol:..  .. 

by  Florence  of  Worctatrr,  A.I>.   lO^j 

Liaon,  105J-109S,  fieeni*,  from  the  de,- 

to  haie  tilled  the  HUiie  otfipe  under  E<lwanl  the  l.;onfe««oi,  altliuu(;li  be  ia 

uuly  called  ntfrlUiHut ;  Opp.  ed.  !>'Ai-hcrv.  p   4(>6.     U  may  Iw  remarkctl 

that  the  office  of  I'haiioolloriif  I,  '       '  iiid  Utttil 

mme  lime  after  the  <'on<|»«(t .  "■'»  later 

given  in  llie  chaueell<«  )M«riug  the  iiii<  oi  t«ii»iB<ijcu» 
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notary :  the  archi-cancellarias  is  the  chief  of  a  large  body  of 
such  officers  associated  under  the  name  of  the  chancery,  and  is 
the  official  keeper  of  the  royal  seal.  It  is  from  this  minister 
that  the  English  chancellor  derives  his  name  and  function. 
Edward  the  Confessor,  the  first  of  our  sovereigns  who  had  a 
seal,  is  also  the  first  who  had  a  chancellor :  from  the  reign  of 
the  Conqueror  the  office  has  descended  in  regular  succession. 
It  seems  to  have  been  to  a  comparatively  late  period,  generally  A  clerical 
if  not  always,  at  least  in  England,  held  by  an  ecclesiastic,  who 
was  a  member  of  the  royal  household,  and  on  a  footing  with 
the  g^reat  dignitaries '.  The  chancellor  was  the  most  dignified 
of  the  royal  chaplains,  if  not  the  actual  head  of  that  body ;  and 
he  had  the  especial  duty  of  securing  and  administering  the 
royal  revenue  which  accrued  from  vacant  benefices.  The  whole 
of  the  secretarial  work  of  the  household  and  court  fell  on  the 
chancellor  and  chaplains;  the  keeping  of  the  royal  accounts 
under  the  treasurer  and  justiciar,  the  drawing  up-  and  sealing 
of  the  royal  writs,  and  the  conducting  of  the  king's  correspond- 
ence. The  chancellor  was,  in  a  manner,  the  eecretary  of  state 
for  all  departments'.  He  was  generally  rewarded  for  his 
service  with  a  bishopric,  and  it  was  not  regarded  as  fitting  that 
the  office  should  be  retained  by  him  after  his  consecration.  Of  Early  chan- 
the  early  chancellors  none  are  of  particular  eminence,  or  perhaps 
they  are  overshadowed  by  the  greatness  of  the  justiciar.  The 
office  was  however  held  by  William  Giffard,  whose  services  , 
were  influential  in  procuring  the  election  of  Henry  I ;  by  f 
Roger  of  Salisbury  himself,  before  his  promotion  to  episcopal 
rank  and  to  the  justiciarship ;  and  by  his  son,  also  named 
Boger,  who  was  one  of  the  victims  of  Stephen '. 

•  Above,  p.  373,  note  t. 

'  The  word*  of  John  of  Salisbury,  '  Hie  eet  qui  regni  legei  eanoelUt 
iniqiiM,  et  mandaU  pii  principis  aequa  facit,'  are  a  cnriooi  anticipation  of 
the  hirtory  of  the  chancellor'*  equitable  jari»diction  a<  developed  at  a  later 
pwiod.  The  play  on  the  word  is  only  a  jesting  one.  The  reference  to 
equity  is  explained  when  it  is  remembered  that  the  Curia  Re^  was  by  its 
very  nature  a  court  of  remedial  and  equitable  jurisdiction  in  the  wider 
■ense  of  the  word  equitable.     See  below,  %  137. 

>  It  is  impossible  to  construct  a  trustworthy  list  of  the  chanoeUon  of  the 
Conqueror:  the  title  is  however  given  to  the  following  penoiui,  wboM 
data*  may  be  adjosted  on  the  hypiotiiesia  that  (hey  did  not  nUU  i  ~ 


.^K. 


CoHttUudoual  Ilutori/. 


[chap. 


122.  'ITie  treaiurer  dining  the  NormRii  period  wiuilie  keqier 
of  the  royal  Ji'iumire,  wLicli  was  preserve*!  jit  Winchivster :  lie 
was  also  an  important  nieml>rr  tif  th«  limisehold,  and  sat  in  the 
Exchequer  at  Westiniustt-r,  where  he  received  the  accounts  of 
tile  sheriffs.  William  of  I'ont  de  I'Arche,  who  hit4l  lieen 
treasurer  to  Heui-y  I,  is  mentioned  iu  connexion  with  Ihn 
seizure  of  the  Winchester  treasure  by  Stephen';  and  the  ofSce 
was  80  important  that  Hisho{>  Uoger  obtained  it  for  his  nephew 
the  Bishop  of  Ely'.  But,  like  the  chauceUoi-ship,  it  fall»  far 
Ix'low  the  iirst  rank  of  ministerial  dignities.  The  duvmlioilain 
M-a£  another  fiunncial  oflieer':  his  work  was  rather  tliat  of 
auditor  or  uccouutant  than  that  of  treasurer:  he  held  a  uinro 
detinite  position  in  the  household  than  the  olHcer.s  alieaily  enu- 
merated, and  in  the  judicial  work  of  the  country  he  was  only 
less  inipoi-taiit  thiui  the  justiciar. 

The  olhccK  of  blcward,  butler,  constable,  and  marshal  complete 


nfter  they  became  bishops  :  i)  Herfast,  uuule  biiiliop  nf  Elinhiun  in  1070; 
(1)  Onliei'ii,  iii&<te  binhop  uf  Hxeter  in  107  J ;  (3)  Osinuiiil.  Di»ile  bishop  of 
Snlixbury  in  107S  ;  ;^'i  Maurice,  niaile  bishop  of  Liouilon  in  io'*6;  '5) 
Williiun,  a  chAiirellor  known  only  t>y  the  Htleststion  of  charten ;  he  hiis 
been  identified,  but  with  no  certainty,  with  William  of  Beatifea,  mad» 
bishop  of  Thetford  in  1086  (R.  de  Monte  ,  and  with  William  Giffard  who 
follows.  Vnder  William  Rufns  we  find  two  ehaneelloni,  Kobert  Kloett, 
who  Itecame  bishoji  of  Lincoln  in  1094,  and  William  Giffard,  who  wm 
chancellor  until  the  .iccession  of  Heury  I,  who  appointed  lilm  bi«liop  of 
Winchester  in  1 100.  The  chaiioollors  tinder  Henry  I  were  1 1)  Rt»^er  the 
Poor,  ap|>oinled  bishop  of  Snli«biiry  in  I  loj  ;  (3  Waldric,  who  was  mnAf 
biishop  of  Laou  in  liofi;  \},)  Itunulf,  1107-1133;  (4;  G-nilr.v  Iti.dm, 
Il)4-ll3,\,  made  bi^hopl>f  llurhain  iu  the  latter  y^^r  ;  1.5)  I<  r, 

90U  of  the  juBtioiar.     It  in  not  improbable  that  Ranulf  lli-  -r, 

1 107-1 113,  wai  lirother  or  brother-in-law  of  Kojjer  of  Salisbury.  Guibert 
of  Nogent  state*  that  he  had  two  sons  in  the  school  of  .Viuelin  of  I.a<m, 
under  the  can-  of  William  of  C'orbcuil,  aftcrwanis  anThbuhop  of  Canterbury 
(Opji.  p.  536)  ;  and  iu  another  plaec  uieiitioiM  Ni;:el  and  .\lej.aniler,  bii>hi>p 

Rojrer's  ncphewb,  a"*  scholar-*  of  the  same  f; ■  ■-    ■' ■  '    ;^    -^ ^"  iK!y 

tlie&e  may  be  identifieil,     The  neal  wai  k<-  I'V 

the  iiiagister  »criptorii.  as  npiiearn  from  the  <  '     ,  ''. 

^>S'  *'  34'  '  1'-  Hi  obove) :  lie  w)u  probably  a  subordinate  of  the  eban- 
cellor  ill  the  position  held  in  Henry  IV*  reijrn  by  the  viceehaiiccUor>. 
liichnrd,  '  qui  rugii  Kigilli  sub  cancellario  ciutuu  erat,'  bucame  a  biahup  ka 
1 1  i  I  ;  font.  nor.  Wig. 

'  (ioela  Stephani,  p.  5.     He  is  callnd  by  William  of  M altucobDry ,  la 
conjimctiou  with  Bixhop  Itiij.'eT,  nmlm  Ihetimrorum  rtyaltum  ;  HisL  Nov. 

Lin. 

'  Irtidoyus  de  St  jcoiirio,  i.  S. 

'  Sco  MaJux,  iliet  JuicJi.  pp.  3S  iu|. 
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the  machinery  of  the  household.     The  first  of  these,  as  we  have  i>omMtM 
already  seen,  was  eclipeed  in  his  most  important  functions  by  uk  ooon. 
the  justiciar,  and  makes  in  his  official  capacity  no  great  figure  ^|^' 
iu  English  history.     The  constable,  who  exercised  the  office  of  J^UbhAj 
quartermaster-general  of  the  court  and  army,  and  succeeded  to 
the  duties  of  the  Anglo-Saxon  staller ' ;  and  the  marshal,  whose 
functions  are  scarcely  distinguishable  from  those  of  the  con- 
stable, reached  at  a  comparatively  early  date  Ihe  position  of 
hereditary  dignities.     Their  military  functions  however  preserved 
them  from  falling  into  the  class  of  mere  grand  serjeanties,  and  at  a 
later  period  they  had  very  great  importance  in  the  management 
of  the   army*.     During  the  Norman   reigns  neither  of  them 
comes  into  much  prominence.     Miles,  the  constable  of  Gloucester, 
who  was  made  earl  of  Hereford  by  the  empress,  and  whose  ^ 
dignity  descended  to  the  Bohuns,  is  the  first  of  the  number  who 

'  See  Coke,  4th  Inst.  p.  133  ;  Prynne,  4th  Inst.  pp.  59  «q.,  337  sq.  Of 
the  early  functioiu,  as  well  as  of  the  rest  of  the  history,  of  the  constsblee 
we  have  sot  much  information.  The  name  ia  derived  from  the  comet 
tlabtili  of  the  Byzantine  court,  and  appears  in  the  West  aa  early  as  the 
days  of  Gregory  of  Tonrs.  The  duties  of  the  constables  of  France  are 
given  by  Du  Cange,  s.  v. ;  and  those  of  the  constables  of  Naples  by  Gian- 
none,  zi.  I.  But  these  officers  tre  not  exactly  parallel  with  the  constables 
of  England.  In  Naples  the  constable  kept  the  king's  sword ,  commanded 
the  annj,  appointed  the  quarters,  disciplined  the  troopc,  and  distributed 
the  sentinels ;  the  marshals  and  all  other  officers  being  his  subordinates. 
The  French  office  was  nearly  the  same.  In  England  however  the  marshal 
was  not  subordinate  to  the  constable.  Probably  the  English  marshals 
fulfilled  the  duties  which  had  been  in  Normandy  discharged  by  the  con- 
stables. The  marshal  is  more  distinctly  an  officer  of  the  court,  the  con- 
stable one  of  the  castle  or  army.  But  the  obscurity  of  the  distinction  is 
accounted  for  by  the  hypothesis  of  the  text. 

'  In  the  reign  of  Edward  I  the  Earls  Bohun  and  Bigod,  the  constable 
and  marshal,  refused  to  exercise  their  functions  except  in  the  king's  pre- 
sence, and  helped  to  bring  on  the  crisis  that  led  to  the  confirmation  of  the 
charters.  Carte,  Hist.  Engl.  ii.  369,  gives,  from  An-itin,  an  account  of 
their  duties  at  that  time  :  '  to  examine,  judge,  and  determine  whether 
those  who  owed  services  by  their  tenures  answered  those  services  by  the 
qoalities  and  numbers  of  the  persons  required ;  then  to  muster  those  whom 
they  thought  proper  to  admit,  and  to  assign  them  quarters  ;  and,  if  it  was 
an  expedition  to  foreign  parts,  to  billet  them  into  ships  for  their  transport- 
ation, and  to  govern  them  while  they  were  upon  the  sea  ;  and  upon  their 
landing  to  direct  into  what  battalions  and  companies  they  shoold  be 
formed ;  and  during  the  actual  wars  to  hold  court  for  the  determinationa  of 
all  offences  committed  against  the  laws  of  war,  and  for  the  decUion  of  all 
dvil  causes  arising  in  the  army  concerning  the  rights  of  prisoners  and 
booties  taken,  and  such  like.' 
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takes  tlip  position  ordinarily  associated  with  the  title  of  hi| 
constiilile.  Poth  thx  constable  und  Ifa-  mar^ilHl  bad  places  ani 
definite  fuuctions  in  the  Exchequer.  Somewhat  of  thtj  saiiM 
developing  and  deiininu:  pi'ocess  which  we  havo  tracied  iu  tbi 
jusliciarsliip  8eeui£  to  have  taicen  filace  in  thfse  ofKces,  Not  onl; 
waH  tliere  a  double  set  of  officials,  arising'  partly  jierhaps  froi 
the  cnntiolidalion  of  the  Anglo-Saxon  and  the  Nurmaii  coui 
but  eacli  of  the  offices  seems  to  have  been  held  by  several  ci 
ordinate  functionaries — there  are  several  dapiferi  and  cami 
rui'ii':  and  as  every  castle  had  its  own  constable,  there  wer 
many  barons  who  had  a  right  to  cull  themselves  the  king's 
constublis.  The  attainment  by  some  one  of  these  of  the  right 
to  call  hiiui^lf  high  steward,  or  high  constable,  was  doubtless  a,, 
gradual  proceeding ;  und  it  may  conjecturally  l>c  rofen-ed  to  t 
ago  of  Stephen,  when  lioth  the  contending  piu-ties  sought  to 
retain  their  fickle  j)urti8iins  by  the  gift  of  bonouns  and  title*. 
I'robably  each  one  of  these  offices  lias  a  history  of  it«  own,  for 
which  only  scanty  materials  now  exist. 

The  separation  of  the  great  functionaries  of  the  honseliol 
from  those  of  the  Stato  is  ultimately  marked  by  (he  fact  of 
fomier  Wcominj;   hereditary,  while  the   latter  continue   to  be 
ministerial.     And  this  is  further  distinguished;  the  ministerin 
offices  aie  sutoable.     Tbo  treasurer,  the  cliaucellor,  even  t 
juBticiar.  pays  a  sum  of  money  for  his  office,  or  even  renders  n 
nimual  rent  or  term  for  it''.     This  practice  runs  on  to  the  tbi 
teenth  century,  when,  so  many  of  the  dignities  having  becon 
hereditary,  and  the  feelinj;  of  the  nation  being  etrongly  ©■ 
pressed  in  favour  of  reform,  the  king  was  compelled  to  choci 
his  subordinate  ministers  witli  some  reference  to  their  cajMcit] 
for   business.     Such   a   histi-.ry  may  account   for   much   of  th«^ 
indefinite  and  complicated  clmracti-r  of  the  offices  of  State 

Tlie  powers  of  these  officera  were  very  considerable,  und  we: 
extended  by  continual  encroachmints.     Each  dignitary  of  thi 
household  was  a  mem!)ir  of  the  Curia  Kegis  ami  Exchequer,  and 
iu  tliat  capacity  exercised  from  time  to  time  judicial  fuuctiom 

*  S^e  Madox,  Kirhoqaer,  cbft|i.  il. ;  and  p.  373  abova. 
■  Seo  bnlaw,  i  1 36. 
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Xi.1  Ti'i   ^itti  '    .''W  out     'mx-'. 

Each  too  bad  -cuair  iiai.  »  ^arf  ■•  ^^"^'.z-s  t?€-  ■»" 
exerciaed  judiaciBv  iOiC.  n»aiimi»  um  iij-  -r-*-  -tt^-s 
the  to^tamxat  tc  fcL  aSsacs^  rianmr-.":  -r  iii?-=-:-»  «n: 
the  dcfartaeas  ■•oiiia.  -nif  jummail-  lat ji-  ^li 
Hence  the  oncb.  rf  "J»*  ^nxra  ir  -ap  aa  =f«Tn-  "a«-  r-Kj'i.-  s-. 
and  the  mrsikL  -wiua.  nr*  suijerrs  i  •  jnr  iuir  '^-t*-:  "  i  i.-» 
period.  Tasc  Kisra  •w"i=*  BBamil-  r-^rarir-i  fe^  ^s^^j.r^  -■■ 
the  eonuKK  iirw  uf  "cw  JBui  "tium  xtj-  %i~r.~..-~'~-r:  —  -^s- 
jnsticur  or  toAix  iut  m._j«  ansitisii'.^ 

123.  Tl*  wiuaaapaiur  ic  iii»  cnurti  >ji.  :."w-  mts.-'".3;r  ■nrtr- 
the  title  of  tii*  rrac  sriur:  \f  riiai-I.  .•  •-r^-  •  --rr^-  -:-  - 
roaod  the  !CT«rt9^  Vjiobt  "ji»  ■iiint-r-- -.:..  c^-ti."  ~  •»- 
taincd  t«tt  vraa.  vc  ~t  varjjtr  •-•iiiS-*-vr  '.ir-  .^iTic*  ^  :■• 
abbots  still  icrxstOK.  ia.  rr-w  ■•■■  -Jfv  -tEt-it.  rr-.u  n.  iim  »•  •  : 
them  the  era.*  '."Sj^-kt-  -.c  r«:f>  icii  -  zi-  r:.!^  ■  ■:<■  —::^  ■ 
baroDaz?.  Ii  -ru  •i:'r--f-*  nr.ii-  .•  i  r.'ir"  -.:  j^  i.:  -r. :  .  r  •. 
ctmiiciL  !■:  ckii.":  •«  ixr'tir'  Lrrai-:  -jas  ui-  ->•:  -.:-r  •  »  ;  -  •- 
ticolar  er^kK  ::  jkz-i.  i»»-ji  V  Ji'3aj»  ijj{  i-:-..  -  — ji*--  v.  ,• 
indispetsii!.>C3fcl-ii'*'ii.i  :•;■  •-»«-. "w*^  -j*'  :r. t-..---^  ■  ::t»::  •^-- 
ship:  azkd  'znzvn  ^i*  -V-z^  '.k  H*!^  71  ."  ▼"'i.-.  ••  "--i  ' 
maintain  tia*  «T*TT -*ifc:.t-li-'i:i*"'  c  ".:»•  ".t-tti  vt*  i  "■-"••'■; 
of  the  aag*3,&>  »>i~rr.  ^-r.-  =>»:u.-*7  -.r  -Jiit  i.'*^-.:  -  -  v  l> 
after  the  vr.'S.r-::~:z.\  o:  :-i".  .-j**-j:t  •.:  .^ -«-_-.•..-'  •■•  _•-:  :•. 
hold  his  baitij  ".T  V;:i.ir'»  t-i  rr;-!:.-  I:  .•  •.:  :  •-.-r~.  --T '- 
the  biiho{«  aad  avr-'ui  :ii*.  ■Li:  rffstr-.r*  i.-T.-.-;  i:.. --^  ' -". 
its  operation  in  ibtir  :-;-•-;  r*-;>»ai.-H7  i::.T-.lT*<  -.i-t   /--i^rTi.:.:-; 

'  Gndrt,  Vtr«»!«.  i.  2i"  •■;..  »r»-i«  mrtjCT  ic»i-»-:  li.-!  s-r::- :*&>:  -f 
the  witeoagcmnt  in  :Lt  f'.<7T.  /  »  ft^dkl  s-.i^iil.  k^-i  —»■■-■>--«  ;■.«  ;rw 
ticallj  abnlut«  cLanner  of  i-.t  f  i «Ti:i«E.T  ir  il*  >"  :cTr  ir,  tir:.-*.  I: 
woaM  not  cow  ke  o.iiVaA'id  \za\  \t.<t  tti^Ti.'z'S'^  ':.■:  ^-t  i.'^tbrr  :y  tb<.< 
Conqoemr  or  Hrtjj  1  Lad  dit  dec&ivc  Tjanttii-rr.  t-f  ie  foriian^fau  of 
Edward  I,  or  even  ff  ibe  c^^iixili  r>f  H^niy  II.  £::  that  therv  veiv  »i>rh 
gatherings  of  magnate*,  and  that  thoK  sat'-eria^n,  vV.en  they  rmerpr  fnnu 
iitacnrity  in  the  Ttipi  of  Henrr  II,  were.  a«#e!i;blies  (f  tenantt-in-^hirf,  i« 
clear  on  the  face  of  the  hinorr.  The  periiid  was  one  of  tranrition  and 
growth  in  every  way.  Xo  let^slativo  act  tumetl  the  witenaiiwnot  into  a 
feaiial  ooancil.  and  n'l  legislative  act  turned  the  feudal  iMunoil  into  a  |t»r 
Uament.  On  tlie  other  hand,  Gneiit'i  positinn,  that  the  N>^niian  .-WM-nililira 
were  not  in'Iefiendent  legislative  or  ^rcrtiing  a'H'inblir*,  iiiitU  im  lUiKif 
The  kings  were  practically  absolute,  but  they  rvUined  the  theory  aiKl  lhi< 
farm  of  a  national  council. 
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of  tlte  rule  in  all  others.  It  is  sufticiently  ubviuue  from  Ui« 
Domesday  renord  that  the  tenants-iii-chief  had  Jong  hud  their 
position  and  character  defiiie<l.  That  the  forcing  of  homage 
aiid  fealty,  with  the  l>aromal  tenure,  upon  the  biahops  had  the 
effect  of  annihilating  their  earlier  title  to  appear  in  the  witeua- 
geniot  as  sapieiitts  can  scarcely  be  maintained '.  It  completed 
however  tlie  symmetry  of  the  baronage,  and  gave  a  basis  of 
uniformity  to  the  court  in  which  thuy  were  assembled.  The 
kings  no  doubt  cxerciHcd  the  right  of  associating  in  their  de- 
liberations such  counsellors  as  it  might  seem  convenient  to  admit, 
lis,  for  instance,  a  Horaan  legate,  a  Norman  prelate  who  would 
bo  unlikely  to  have  lands  in  England,  or  even  lawyers,  uionk«, 
or  clergymen  of  si>ccial  skill  or  sanctity  ;  but  it  does  not  follow 
that  such  strangers  would  be  allowed  to  vote  in  case  of  any 
difference  of  opinion.  Except  in  the  anomalous  period  of 
Stephen's  reign,  there  are  no  records  of  any  such  discussions  na 
might  lead  to  divisions.  In  private  perhaps  the  sovereign 
listened  to  advice,  but,  so  far  as  history  goes,  the  counsellors 
who  took  j)art  in  formal  delil>erations  must  have  been  unani- 
mous or  subservient.  An  assembly  of  courtiers  holding  their 
lands  of  the  king,  and  brought  together  rather  for  pompons  di«- 
play  than  for  political  business,  may  seem  scarcely  entitled  to 
the  name  of  a  national  couuciP.     Such  as  it  was,  however,  this 

'  Matthew  Paris  placea  tlie  commutation  of  title  in  \.r>.  1070:  '  K{4- 
■onpatiiB  '(uoque,  et  abbatias  omnes  quae  I>aroni.iK  tcnetmnt  et  eatrniu  ak 
omni  aen-itute  aaecolari  libertateui  habiierant,  atib  serviituc  jtatuil  mili- 
tari,  inrottilana  singiiloc  episoopatiis  et  abbatias  pro  voluntate  sua,  '|mit 
inilitos  iiilii  kI  micccfvioribiu  auiii  lioatilitatia  tempore  Toluit  a  Bin^'iiliii  r](hi- 
beri'  (eii.  LiianI,  ii.  6).  Even  if  this  refers  to  anv  real  a*:t  of  Williani, 
anil  is  not  a  miiitakcn  account  of  tlie  ett'ect  of  the  Dnmeeday  Surver,  the 
change  is  not  completed  until  the  prelates  do  homnge  ami  fealty  for  their 
teuip«>ra1ities.  The  exact  fonn  and  nature  of  epiacupal  homage  ie  a  nuttier 
of  discussion,  on  which  kce  Taylor,  Glory  of  Hwalitv,  pp.  357  st\.,  and  the 
third  volume  of  this  worl(,  ch.  xix.  Glanvill  (ix.  I)  says,  '  epi^ropi  »ero 
cotisecrati  liomsgiuin  facere  non  snlent  doniinu  regi  elinin  de  baronlis  suit, 
8»1  Kilelitateni  euui  jununcntis  iuterposilis  ip»i  praestare  Solent.  KIrcti 
vrni  in  e|)i8eo|>os  ante  coneecrntiononi  suain  homnt^ia  sua  Cacerr  snIent.'  As  no 
bishop  coiilil  8»y  to  the  liini; '  devenio  homo  voster,"  the  form  w.-m  probably 
of  the  nature  of  fealty  rather  than  houiai,'«.  llfiiei'  the  binliopn  w.-re  sura- 
nitinrd  l<i  parliauieut  'in  fide  et  dilectiooo  quibus  uoliis  t<rtiouimi.'  lay  lonla 
'  in  fide  et  boma^io.'  Vet  in  common  Ungoage  tbi  bishops  h«ld  Ibeir 
baronies  by  hoiua^je  and  fealty. 

'  Oueisl  (Verv.  i.  313)  T«marlu  llist  io  the  soleniu  enurU  IwM  at  tiM 
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court  u(  biHliopg,  altbots,  earlp,  barons,  and  knights  was  the 
council  by  whosii  advice  ond  consent  the  kings  condescended  to 
act,  or  to  declare  tliat  thry  acted '. 

A  council  \mivA.  on  thi-  principle  that  its  members  arc  (juali- 
fii-d  by  feudal  tenure  of  land  ought  not  to  confine  itself  to  an 
tienibly  of  inai^nates :  it  should  include  all  frceholdors  of  town 

country  who  are  not  under  any  mesne  lord,  and  would  thus 
l«  in  theory  a  much  larger  and  more  liberal  representation  of 
the  nation  thau  anything  that  had  existed  since  the  diiys  of  the 
lli-ptarcliy.  On  some  occasions,  especially  at  the  (rrent  councils 
of  Salisbury  in  1086  and  11 16,  it  Ls  probable  that  a  general 
ittitter  of  the  landowners  of  the  kingdom  was  hehl,  at  which  all 
rre  expccle<l  either  to  be  present  or  to  send  their  excuses  by 
the  shcrift's,  who  on  the  former  occasion  are  especially  said  to 
Imve  been  summoned '.  But  the  iiumlwr  of  persons  who  were 
really  considted  on  business,  or  to  whom  the  thow  of  such 
attention  was  paid,  must  hare  been  always  very  limited.  Aa 
both  earlier  and  later  was  the  case,  only  the  highest  class  was 
called  on  to  treat  of  the  highest  matters;  the  jieoplc,  if  they 
were  called  at  all,  would  hear  and  obey.  And  thns  the  con- 
stituent ])art3  of  the  assembly  are  reduced  to  the  archbishops, 
bibhops,  nlibots,  earla,  barons  and  knights.  The  shcritfs,  who 
would  come  invariably  under  one  of  these  heads,  may  bo  left  out 
of  consideration  in  this  relation.  The  enumeration  is  however 
in  no  way  bas-ed  on  a  logical  division;  all  Ihc  mcmWrs  were 

feativftla  tlic  opprene<l  English  miglit  rvcognue  the  itncient  witrniit^emot, 
anil  llie  pnnid  N'omwa  the  liftronUl  emirt ;  whil«t  the  ConqntTor  took  ifiKnt 
pure  tliat  tliey  xtiixiM  be  neither  the  one  nor  tlie  nther.  Thu  view  whicli  1 
W.wf  iii»iiiliiiiie<l  in  these  chaptera  is  dirterenl :  I  liflieve  llmt  the  Comineror 
^     '  '  >l  to  make  the«e  councils  Ixith  witena|jeinnt«  and  banmial  court*,  su 

ij ijiiniiig  ftirm  and  reality  ttut  the  one  principle  should  he  x  c)iei-k 

■  ll|"'n  the  other.     But  it  i.i  a  mittake  to  adopt  too  strict  definitions  in  snrh 
Ktti-r.     The  evidence  of  the  Chnmicle  a  sufficient  to  prove  the  fortn  and 

fr-    '  ■       ition.    In  10S5, 'At  mi'I      '  '     '         was  at  Gloucester 

'Tid  he  held  hi*  c<^i«rt  ■  .lAyi*:  antl  alter- 

..-  ....    ..    ..:..a.liop  and  clergy  held  ;»  r, ,...  .^    ...i  three  dayn 

cr  this  the  kin^  held  a  ^uaI  cousultAtiun  (ui^'cel  gctheaht   ;  *  C'hmn. 
a«.  A  ri.  1085. 

'  '  ArrvbiKopa*   and   IpodbiwTopaN,    ahtxHina   ami    vorls«,    thegnas   and 
cnlhta*:*  Cbron.  8«x.  A.O.  I086. 

'  '  Archio(>iaoop!,  rpiioopi,  abbat<«,  comitM,  baronei,  viocoomitoi,  mm 
ia  miUtibui;'  ¥\ot.  Wig.  a.IJ.  :o86. 
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barons  l>y  tirnure,  givuter  ur  U-ss,  mid  all  Uio  oirU  anil  linnnia 
strictly  so  calletl  wci-e  probably  knights. 

Oil  the  ecclceinslical  nienibers  of  tlin  council  it  is  unaeceesary 
to  dwell :  their  character  is,  except  as  affected  by  the  acceptance 
of  feudnl  biironies,  exactly  the  same  iis  it  was  before  '.  The 
archliislio])  of  Caiiteibiuy  is  still  recognised  as  the  tiist  constitu- 
tional adviser  of  the  crown ' :  Williaiu  Rufus  iu:kuowledg«g  tiu» 
right  of  Lniifrnnc  aa  distinctly  as  Ueiiry  I  does  that  of  Anselm  *. 
And  the  imimrtauce  of  tliis  position  probably  lay  at  the  root  of 
the  claim  made  by  the  kings  to  decide  which  of  two  rival  popes 
should  Iki  recognised  in  the  country  :  the  theory  tl(ftt  it  was  by 
the  acceptance  of  the  pull  from  Rome  that  Ihe  luetropoliticnl 
status  was  completed,  might  have  exposed  the  king  to  the 
necessity  of  receiving  his  thief  counsellor  from  a  hostili-  power, 
unless  limited  by  tuch  a  condition*:  and  ab  the  jiapal  theory  of 
appeals  and  legations  was  nut  yet  applied  to  England,  the 
jKiwcr  of  the  arciibithop  to  further  or  retard  the  promotion  of 
bishops  was  practically  unlimited,  except  by  means  which  it 
would  have  been  highly  dangerous  for  the  king  to  adopt.  Even 
at  the  beft  the  relations  of  the  archbishops  to  the  Norman 
kings  were  hazardous,  and  depended  far  more  on  personal  than 
on  legal  considerations.  The  fact  that  even  William  Rnfus  was 
obliged  to  except  tho  priuiatiiil  see  of  Canterbury  from  his  nn- 

'  Tlii«  ia  the  old  quettion  ut  the  title  of  tlic  biilio|>s  to  iH  in  {«rli«nent. 
It  U  BcftTcely  neces!<ary  to  uy  more  thita  tliKt  they  liwl  s»t  befure  the 
Conquest  M  witan,  uid  continued  to  do  to  witlioiit  brvAk  t'\rtcrwuTl«.  See 
Seidell,  Titlea  of  Honour,  |i|>.  695,  696  ;  Hody,  Convocolioii,  pp.  13S,  119. 
'I  he  bishop  of  Itochester  Kltrnys  Kst  in  |inrlikiii«nt,  even  whra  ho  mcetTfil 
liis  t«ui|M>nvlitie0  from  the  uvhbi^hup  of  Canterbury  and  not  frttm  the 
king ;  and  accordingly  the  biohops  of  the  nc-ea  foundctl  i>t  the  iteromiation, 
who  never  held  baroniei  ut  all,  sit  exactly  as  the  other  binhop*.  Tbu 
qualificiktion  is  however  ntriolly  official  wiMloin,  for  autlVa^'anii,  althiiuuh 
apiritually  e<]u.tl  to  diocesan  bibhopa,  have  never  Mtt.  i1<«ly  expUina  thia 
by  aaying  that  the  biahopa  ait  a«  govcrnom  of  the  Church  ;  and  the  >*me 
ntay  oe  aaid  of  abb<jt«  and  priors,  lUthouf'b,  as  their  appearunce  in  ibo 
national    council    is  for  the  moat    part  auDaequeut  to  the  ('  iid 

aa   only  tho  abbots  and   priora  who  held  baroniva  were  •  i  lie 

quention  with  regaid  to  them  ia  more  oompllcitt'd  than  that  "I  ...   .^ jui. 

'  Thin  fuel  appcam  clearly  in  Ijanfrunc'a  leltcra  ;  t:  j^.  '  hu<t  rat  nnuilium 
r«i;>>  et  niHiini  ;  Kp.  jj ;  rf  Kp,  58.  Auavlni  tric<t  tu  ubtaia  a  pniniUc 
from  William  Kufua,  that  lie  would  aot  uu  hia  a<lvicc  in  llio  mum  way ; 
Eadtner,  i.  p.  jo.  '  Al>u\e,  p.  ijo. 

'  .\boTe,  p.  309. 
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Bcmpnlous  misuse  of  patronage,  is  another  proof  of  the  strong 
constitutional  hold  of  the  archbishops  ;  a  hold  which  their  con- 
fiistent  exertions  for  the  protection  of  the  people  and  the  puri- 
fication of  the  Church  most  amply  justified.     The  whole  of  the  Tb*  *nb> 

__  bbhopof 

episcopal  body  was  until  the  middle  of  Henry  I's  reign  sworn  to  Tork. 
obedience  to  Canterbury;   and  the  archbishop  of  York,  even 
after  he  had  obtained  recognition  of  his  independence,  had  so 
small  a  body  of  snifragans  as  to  make  his  position  in  fact  sub-  ^ 
ordinate.     He  was  very  powerful  in  Yorkshire,  but  of  secondary 
importance  at  court. 

124.  The  earla  of  the  Norman  period  are  not  numerous,  nor  Th*Mwi» 
are  the  peculiar  characteristics  of  the  rank  well  ascertained.  The 
tendency  towards  feudalisation  of  the  governmental  machinery, 
which  had  been  growing  since  the  days  of  Canute,  might  have 
made  the  assimilation  of  the  English  ealdorman  to  the  Norman 
count  easy  and  obvious ;  but  that  tendency  was  counteracted  by 
the  policy  of  William  in  more  ways  than  one ;  and  conisequeDtly 
it  is  difficult  to  reduce  the  expedients  which  he  adopted  in  the 
several  cases  to  a  uniform  rule.     In  the  early  days  of  his  reign  Tu  (>«. 

'  7     ifiuiriit't 

the  earls  whom  he  appointed  seem  to  be  merely  naccetMor*  Ut  tm  ••n>  »■» 
English  magistrmtes  of  the  same  nam«.     William  Filz-0»ljem,  t^A4m<4 
for  instance,  succeeds  to  the  earldom  of  UenturdtAtirt  wh'u:h  «wM</mm. 
had  been  held  by  the  Confexaor'n  nephew  Ii«i(>h  ;  lUlph  OtUMW 
has  the  earldom  of  East-Anglia ;  and  Kdwin  uiA  WaitttM/f  retain 
until  their  fall  some  portion  tA  tb*  UmiUiry  wbi«b  iimy  iuui 
inherited  with  the  tame  titk.     Tlw  tbr<«  frr««t  tnuMtnm  lA 
Chester,  Shropshire,  and  N<«ti<vMb«rUAd  w«r«  «n9St«ii  l/)r  Ww. 
Conqueror  oat  of  the  iutiia\*A  M^rtiUutfJtn  '4  KAw'm,  Mt/rmr, 
and  Waltbeof^  and  may  ]Siktf»t>*!  hn  ttii^r^tA  tut  ttttAiuniitu  iim 
line  of  the  ancient  magitlnKitM.     tlu^t  </f  Afra^MltHi  «*fl  <A 
Chester,  Roger  of  ^(mtfpjmt^  cari  <4  hta'jfmlrtri,  luA  AWitr'tf. 
earl  of  KorthomberiaDd  are  tint:  W/  yrt^nut  win,  m  lAtMMwis/ 
hold  the  title  of  eewe*  br  rirtw:  lA  Vjt^ulU  tM^/tn*  - ;  aij  ti« 
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rest — Williaui  of  Evreux,  Robert  of  Eu,  Robc-rt  of  Mortaln, 
Eustace  of  Boulogne,  Alnn  of  Biittntry,  and  Robert  of  Mculun 
— wcru  counts  ftiinjily,  tlie  iirst  tlirce  uf  Normun,  the  latter  three 
of  Ercnch  counties  '.  In  some  other  cuscs  the  jurisiliutiou  of 
the  euldorniun  was  held  by  a  bishop,  who  niuy  have  borne  the 
title  of  earl,  although  the  evidence  on  this  i)oint  is  not  con- 
vincing :  such  was  the  pobition  of  Odo  of  Bayeux  in  Kent,  of 
Waleher  of  Durlinm,  and  perhaps  of  Gosfrid  of  Coutanees,  the 
founder  uf  the  fortunes  of  tlie  Mowbiays,  in  Noiihiimberland. 
The  third  penny  of  the  county,  which  hatl  been  a  part  of  the 
profits  of  the  Englieh  earls,  is  occasionally  referred  to  in  Domes- 
day", but  geuerully  iii  connexion  with  the  earldoms  of  king 
Edward's  time.  The  title  thus  sparingly  bestowed  by  the 
Conqueror  was  conferred  little  more  lavishly  by  his  sous :  Henry 
of  IJeanniont,  brother  of  the  count  of  Meulan,  was  made  earl  of 
Warwick  ^,  Robert  Mowbray  earl  of  Northumberland,  and 
Willittra  of  Warenne  earl  of  Surrey*,  by  William  Rufiis;  the 
count  uf  .Meuliin  himself  received  the  earldom  of  Leicester  from 
Henry  1;  the  earldom  of  Gloucester  was  conferred  bj'  the  same 
king  on  bis  illegitimate  son.  In  all  these  coses  it  is  probable 
that  some  portion  of  the  tniditionul  authority  of  the  ealdorman- 
iihip  was  conferred  with  the  title.  The  next  reign  bow  a  great 
increase  iu  the  number  and  a  change  ui  the  character  of  these 
officers".     Stephen,  almost  before  the  struggle  for  the  crown  had 

'  Orilerieus  VitalU  has  unfortunately  crented  n  good  deal  of  confuniuu  on 
tliisi  point :  lie  xays  lib.  iv.  c.  7 ;  that  the  Cooqueror  gave  the  county  of 
Bnckinyliam  to  Walter  tiitTonl,  that  of  Surrey  to  William  of  Wiirenne,  and 
that  of  Holdemeiia  to  Odo  of  Champagne ;  in  each  caae  the  comitaloa  here 
(^veu  WOK  ^ven  as  a  lordahip,  not  as  an  earldom,  and  accordingly  none  of 
the  three  ajiiieor  as  eomilei  iu  l^jmenday.  The  lordship  uf  Uoldcmen 
was  held  witli  the  county  of  Aumale.  The  earldom  of  Surrey  waa  created 
hy  William  Rufus:  ilint  of  Buckingham  ia  nhnoure  in  ita  uri^n,  hut  !) 
piiili^lily  to  be  referred  to  Williiim  Kufus.  That  of  Devon  is  said  to  have 
been  created  for  Kichard  of  Redvera  by  Henry  I.  The  most  famous  how- 
ever of  the  disputed  earldoms  is  that  of  Richmond,  the  lordship  ^ven  by 
the  t'onqueror  to  Alan  count  of  Brittany.  On  this  «ee  the  third  rejiort  of 
the  Lordn'  C'ou\mittee  on  the  Dignity  of  a  Peer,  pp.  96  aq. ;  Courthu|ie'a 
lliatoric  Peerage,  p.  395.  '  See  above,  p.  Ij6. 

'  The  count  of  Meulan  had  considerable  rights  in  Warwickshire,  rcdDrJed 
in  Domesday,  but  the  earldom  wa4a  created  for  Henry  his  brother ;  and  he 
»1f  obtained  the  earldom  of  I^eicenter  in  1103. 

-Ha:  Ord.  Vit.  viii.  c.  9.     .See  also  KUia,  Introd.  i.  507. 

'*  mentioned  in  the  Pijie  KoU  of  31  Henry  1  are  the  oounta  of 
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began,  sttHii|rfed  1;  grfTirrtin  mt  wr.}  'vr  »  s%icim.  uf  unr 
earls '.  To  iL»t  tin  -aarc  jieiarr  it  ■ait  stimrr  tm  ez^^i.  uif 
their  c<-iiik-i3-:-Ii  -(riu.  ti*  dwirir.  i-un.  ▼•luu.  •ii«  -rLre  -wiit  '.ioifa. 
was  g^nenllT  ecoaiiiiic  vi  "uiii  nmgiinn..'''iL7  t-tih,1  oid^'nitu.' . 
the  rest  of  ikieir  jrT>^iBi"i  'ueuir  :unj«i»fi  i«jsb"h:'  17  n*-*^ 
gifts.  A  «"tt"'^'  exi«<fdifnr  vni  ita:<p<ec  in-  -a<i  'fBrrrv^  '  hiti. 
as  mt-st  of  Til!-  ■efcri*  si-  T^afttc  BnB:r.-»»i  11  *»*•'-■  -aieir  rhj«5 
it  is  fKygai-ie  'atu  tLt  ir«oiHai:  vjii.  tgainigg  ▼'iu^a.  nuirc 
the  Btmgs:je  xbsj  iirrt  uea.  znvmsi  17  -j«  ii«si;>'  iif  tnujioir 
coofirmuiab  of  tiit  riiu:  ima  tHU  ait  nimrjBix.vn  inr  zut 
cron.  Scmiex  lokH  Huci  liipuc  fsrl  uf  J^iriflc  ''jafmSreT 
de  Mandrv£Ij»  'Sa^-l  uf  Za>>x  x'joaei  it  'latn  'air.  \f.  Hsr3i>r:. 
Willkn  cfAmiiije  evrl  ir  Tiri.wir*  'Irlliis^  se  'jur^  ttrl  ;<f 
PemLrob.  ii:«:«sr:  o*  J-errsr*  ins:  \£  I'k^t'  lOic  Hi£i  a» 
BeuzBKCs  «trl  a:  Leroiri  -  Tin  vuicits-  ■.■r»ar*i  -»:  *a;.- li-jaa 
of  Sa^itocrj  Htr^duri  Siniier-r?!   l-im/uriiifi  tiii  L^aex  r  iiv: 

Es.  BcKauac  ''"'   ~'"    T'srjie  Tmuusv  '.^••imua.  X-v,-m    JCn^a.  tail 

lad  Wir«>9C 

-  WuesbB  *sama.  {9aa«L  -^ij^  lun.  usc7  /  uk  -.-luis-  -i-.  ii«  oir^ 
ai  4azii.  tati  wiiBuf  it  r  Tbc  ^zjr<a^  nt-  -Uc  irv:  •..  cdrf.-  eu'JS.  7i-ir. 
ii  c»'  ri—ir.  1^  3ti  X0311:.  -l^fjlfc-^  se  3C«iCi'-il»t  ^w<siti=  H  w.  ir'T'  ••_ 

hit  w  »"-iC  11  p"»!  ■Ji*  liit^o  irjE  JT-  i..yT.i'i  ai-«'-_  i*»>  — 


yvtiSlL.  =ac3  2i^«.  'vr'-irr  ?■«.      _ 

£acx.  "j«ut-»-  lie  ILmcir'Zjn.      £. 
tmciri.  5i^  t&  3m9>:s>ji;. 

VHian.  ir  ^  xrjl  9aZ«ci.  ^:il.  '.'   ».:;_  r'r*  -d 
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more.  Two  or  tliree  earldoms  of  uncertain  rreation,  such  at 
those  of  Buckijighuui  and  Liocolu ',  wliich  were  poEsibly  cuii- 
nected  with  hereditary  EheriiTdoms,  appear  about  the  same  }>criod. 

The  dignity  of  an  carl  was  conferred  by  a  special  investiture, 
the  girding  on  of  the  sword  of  the  county  by  the  king  himself, 
and  may  bo  regarded  as  a  personal  rather  than  a  territorial 
office,  like  kni|{hth<>od  itself  But  the  idea  of  official  [)osition  is 
not  hist  sight  of,  ulthough  the  tiiird  penny  of  tlie  ]>leas  and  the 
BWord  of  the  shire  alone  attest  its  original  character.  The  relief 
of  the  earl,  like  the  heriot  of  liia  predecessor,  is  raueh  higher 
tluin  that  of  the  siiuple  baron  ;  and,  although  we  have  no  warrant 
for  supposing  that  a  fixed  unmber  of  knights'  fees  was  neceis- 
sarily  attached  to  the  title,  the  possessions  of  tlie  earl  were  as  a 
rule  very  much  larger  than  those  of  the  baron. 

The  question  of  the  jurisdiction  of  the  earl  in  his  shire  is 

somewhat  complicated.     In  some  cases  the  title  was  joine<l  to 

the   loidshij)  of  all   or  nearly  all  the   land  in   the   shire ;    in 

some  it  conveyed  apparently  the   hereditary  sheriffship';  and 

in  a  few  cases  the  regalia  or  royal  rights  of  jurisdiction.     Tlie 

earldom  of  Chester'  is  the  most  importont  iustnuce  of  the  latter 

clttSB.     The  earl,  as  we  have  seen  already,  was  said  to  hold  his 

earldom  as  freely  by  his  swortl  as  the  king  held  England  by  Uic 

crown ;  he  was  lord  of  all  the  land  in  his  sliire  that  was  not  iu 

the  hands  of  the  bishop ;    he  hod  his   court  of  burons  of  th« 

palatinate,  the  UTits  ran  iu  his  name,  and  he  was   in   fact  i^ 

feudal  fovereign  in  Cheshire  as  the  king  was  iu  Normandy  '• 

'  On  the  liiHory  of  the  earldotn  of  Lincoln,  we  Coartbope,  HUi.  Peerage, 
p.  J87  ;  liouml,  Geoir.  dt  ManJcville,  p. 

•  See  tlie  |^nt  to  GeoHrey  Muudeville,  80l1lc.11,  p.  647.  The  c&rl*  of 
Saliobury  were  ■herifls  of  Wilts  from  the  rei^  uf  Henry  II  to  the  l6th  of 
Henry  III  :  their  earldom  being  in  fact  bibieil  nn  11  heralitsry  ibaifftloai 
of  uarlier  Jute.  The  lieatichanip  earldum  of  Wnrwick  WM  in  the  a^ma  w*y 
founded  on  n  hereditary  nherifldiun  held  almost  fr -i  ■  '' -•.'.. 

•  On  llie  (iftUtine  cArldoni  in  general,  »ee  Sel.  mur,  t.p. 
640  K).  :  itbove.  p.  3^4.  The  fint  creation  of  a  p.'.:  :>dertAat 
name  is  that  of  Lancaster  in  1 3,s  I  ■ 

•  The  palatine  earldom  of  Chaiter  had  its  own  eottrta,  jxidgtt.  Mad 
•(•(T  of  olticerf,  constable,  steward  and  the  reit :  It  bail  ill  parliain««t, 
ponnxting  of  the  baron*  of  the  cuunty.  and  was  not  until  1541  reprewntcd 
in  the  parliament  uf  1 '  '  '  '!"  '  '.,  narldom  vov 
Halt«o,  Miiiiliilt  Mr  V  inhiun-Maaoy, 

StOek{Mrt.  mul    Kin.!. iy  <,f  V«liah~ 
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The  bisbo]>  of  Durham  occupied  exactly  the  »me  position  in 
DtirhHni,  a  jtositioii  of  earlier  ilatc  than  the  Conquest,  foundfd 
iiu  ibv  imniunittes  gnuited  l>y  the  Northunibriun  kings,  and 
confirmed  liy  the  Conqueror,  in  the  idea,  probably,  of  ]>lacing  a 
strong  and  inviolable  jurisdiction  as  an  ob.stacle  to  Scottith 
invaaiou  *.  The  earldom  of  Kent  is  said  by  Ordericus  Vitalia 
to  have  been  conferred  as  a  palatine  earldom  on  Odo  of  Bayeux  ; 
but,  althouph  at  the  time  of  the  Domesday  Survey  he  is  still  found 
ifi  jxissetision  of  an  enormous  number  of  lordships  in  the  county, 
the  day  of  his  greatness  was  over,  and  we  are  left  in  uncertainty 
whether  he  ever  really  j)ossessed  the  regalia.  Another  case  is 
the  earldom  of  iShrewsbury ' :  Roger  Montgomery  held  as  lord 
•11  the  laud  in  Shropshire,  save  Each  as  belonged  to  the  church 
and  five  comparatively  insignificant  tenants-in-cbicf :  in  a  charter 
])reserved  by  Ordericus  Vitalis  he  speaks  of  the  sherifi'  of  the 
c«unty  M  'my  sheriiF*'  in  a  way  that  leads  to  the  conclusion 
that  he  also  may  have  possessetl  palatine  rights  ;  but  this  earl- 
dom was  forfeited  before  the  time  at  which  d<x?umeutary  evidence 
would  he  found  to  illustrate  it  more  fully.  The  other  earldoms 
based  on  the  Anglo-Saxon  jurisdictions  are  liable  to  similar 
question  ;  William  Fifz-Osbern  is  suid  to  have  legislated  for 
Iferefordshire  * ;  Walcher  bishop  of  Durham  ruled  the  county 

which  Iwre  the  title  of  b&ron  of  Kinderton  long  before  the  head  of  it  waj 
c»lled  lo  the  H<iiue  of  Lorda.  Tlie  history  of  thu  imperiuiu  in  itoperio  i« 
curious,  and  is  given  in  detail  in  Omierotl'ii  Cheihire,  vol.  i.  The  barona 
•|jiritnal  are  taid  to  be  eight  a«  well  aa  the  temporal  one^ ;  namely,  two 
l,i«ho(u.  Chiller  or  Lichlieli),  and  Bangor;  nix  abbots,  S.  Werburgb'i, 
( ^>^lbe^nel'e.  Stanlan-,  Norton,  Birkenhead,  and  Vale-Royal;  ibid.  pp. 
'49>  '50.     The  exact  accumuy  of  the  detaiU  it  qaestionable. 

'  The  organitation  of  Durham  was  not  quite  so  complete  a-i  the  allege,! 
palatine  »y>trm  of  C^eiter :  ten  baronies  are  mentioned  in  the  Pi|ie  KnII 
of  1197,  beitidet  the  burou*  of  the  Wapentake  of  -Sodberge  :  see  Boldon 
Vuke,  ed.  Greenwell,  pp.  xi,  xii ;  Hardy,  Kegi^triim  Palatinuni,  iii.  pr.  p. 
xlvi ;  Sortcct,  Ihirham,  ii.  36.  The  barony  of  Hilton  is  the  only  one  of 
any  note  among  the  tenancie»-in-cliief.  But  the  palatinate  had  iu  whole 
array  of  ofBrer^,  court)  of  jaitic«  and  record,  which  were  kept  in  the  name 
of  ttie  biahop  until  1836  :  MX  above,  p.  394,  note  I.  On  the  origin  of  this 
juriuliction,  see  Sir  T.  D.  Hardy's  prefaces  to  vols.  i.  iii.  of  the  Registrum 
Palatinnm.  '  See  above,  p.  294.  '  Ord.  Vit.  v.  13. 

*  •  Manet  ad  hnnc  diem  in  oomitatu  ejn«.  apnd  Her«fordiani,  leguni  i)uaa 

•  :  1  firmitan,  ut  niilln    ^  1  vie  omnmiaK)  plus 

.at:  cutu  in  al:  in  oonaiimculam 

irj  .:   ••K.iu-praecepti  beritis  «njiiin  'c,  .i^,.,,..  .(..iuque  pcndantur;' 

\V.  .Malmcb,  G.  B.  Ul.  056. 
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of  Nortliumberland  with  a]l  tlie  jn.>wer«  of  a  viceroy' :  nml  it  u 
possible  that,  if  we  ])os(eB£ed  wore  abuiiduiit  luuterlaL),  it  woold 
be  found  tlint  the  reduction  of  gieiit  territorial  jurledictions  tu 
nieri'ly  tituliir  dignities  wi»8  griidually  worked  out  by  iLe 
Norman  kings,  iinrtoud  of  bt-ing,  us  is  generiiUy  jitx-sumed,  a 
principle  of  ix)licy  fully  developed  by  the  Conqueror  hiniaelf. 
Tbe  dignit)'  of  earl  was,  it  is  scarcely  necessary  to  say.  lier««ditftry ; 
but  the  lieir  did  not  acquire  the  formal  rank  until  he  was  ut- 
vested,  altbough  bo  might  obtain  possession  of  his  lauds,  and 
even  his  chare  of  the  profits  of  the  shire-moots,  before  he  re- 
ceived the  sword".  There  are  instances  moreover  of  a  division 
of  the  inheritance  of  the  great  earls :  Boger  of  Montgomery,  who 
held  tbe  counties  of  Shropshire  and  Sussex,  left  his  Nommu 
fiefs  to  his  elder  son,  and  the  English  to  the  second'.  The  fint 
earl  of  Leicester,  who  was  also  count  of  Meulan,  divided  hit 
estates  between  his  twin  sons,  who  founded  the  houses  of  Meulaii 
and  Leicester  respectively*;  and  the  earldom  of  Lincoln  pcrhajw 
owes  its  origin  to  a  similar  partition  '. 

J  The  title  of  baron,  unlike  that  of  earl,  is  a  creniion  oi  iho 
Conquest.  The  word,  in  its  origin  equivalent  to  homo  ',  receives 
under  feudal  institutions,  like  homo  itself,  the  meaning  of  vassal. 
Homage  (hominium)  is  the  ceremony  by  which  the  vassal  \»f- 
conies  the  man  of  his  lord;  and  the  homines  of  the  king  are 
barons,  Possibly  the  king's  thegn  of  Anglo-Saxon  times  may 
answer  to  the  Norman  baron;  both  terms  have  somewhat  the 
same   indefiuiteuess,    being   applied    sometimes    to   u   personal 

'  Sim.  Bun.  Hist.  Dunelrn,  e<].  Bedfonl,  p.  108  ;  W.  Midinmb.  (i,  P.  lilx, 
iii.  »).  Hamilton,  p.  271. 

*  8<?v  lliivrdcn'e  account  of  tile  invettiture  uf  William  Mowhiill  aiul 
GeoHrvy  Kili-l'et«r  *l  John't  ooninatiun,  vol.  iv.  p.  90. 

'  Opel.  Vit.  V.  14.  *  lUd.  xli.  33.  '  siw  kbove,  p.  31)1,  n.  1. 

'  It  ia  ezpl&ined  u  cotinecled  with  the  worxl  wer  tuwd  in  vrrgild^B 
man.  It  occurs  kd  early  hm  a.i>.  744  in  the  form  of  paro,  mninin^  a  free- 
man, and  it  nseO  in  the  Le^e«  Alauuknnoruui  at  opfioted  to  a  (lare :  luorv 
commonly  however  for  0I07I  generally  ;  Waitt,  D.  S'.  U.  ii.  !"■  •■  •'■  It 
UoeH  not  oeciir  in  the  writing  o(  Kugliahnien  l>efore  the  <  )>iit 

appears  in  Domesday  and  in  the  charter  of  Henry  I  in  i,  .,  ,,_9cd 
meaning  of  a  teuant-in-chief  of  the  king ;  see  Ellii,  Intnxl.  i.  44,  45.  Hneb 
however  is  not  its  exclusive  meaning :  the  barons  of  WiUlingfunl  (Rut  Pl|k 
Hen.  II,  pp.  ;,  20,  2^,  tic'  are  limplv  the  IiomiigerH  ur  frveholilen  uf  Ilia 
honour;  in  the  eY|>retgtious  *  barons  uf  tbe  ciiMjtie  ports,'  Sxiurt  liarun  of  a 
muiior,'  &C;  Uie  word  has  nu  rvferenue  to  tenure  in  chief. 
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relation,  sometimes  to  a  territorial  one.  In  one  aspect,  any  of 
the  king's  dependents  are  harc/nes ;  in  another,  the  barony  sig- 
nifies a  definite  number  of  knights'  fees '.  But  as  it  has  been 
found  impossible  to  reduce  the  territorial  baronies  to  any  fixed 
area  of  extension,  it  is  probable  that  the  title  or  dignity  of  baron, 
or  king's  baron,  involves,  from  its  first  entrance  into  English 
history,  nothing  more  than  the  idea  of  royal  vassal  or  tenant-in- 
chief*.     Of  these  there  were  many  crrades,  besides  the  great  Diirenint 

......  ,  ,        •  ,  ■  ,  ■       w  grade,  in  til. 

uistuction  of  majores  and  minores  which  appears  in  Magna  baronage. 
Carta ' ;  they  varied  according  to  personal  qualifications,  official 
duties,  and  extent  of  property ;  some  received  special  invitation 
to  the  host,  to  court  and  council,  were  summoned  'propriis 
nominibns;'  others  not.  The  baron,  as  possessor  of  one  manor 
or  many,  had  a  territorial  jurisdiction  of  a  Umited  sort;  and, 
when  he  possessed  by  royal  grant  the  profits  of  the  hundred  in 
which  his  castle  was  situated,  he  acquired  an  hereditary  ma- 
gistracy somewhat  analogous  to  that  of  the  earl ;  but  no  such 
power  was  attached  to  the  barony  by  itself.  As  lord  of  his  x»tBi»  at 
manors,  he  had  his  court  of  tenants  in  each :  be  might  m  great  of  the 

barvai. 
'  In  the  Modus  tenendi  Parliamenlum  a  barony  ia  said  to  contain 
thirteen  knights'  fees  and  a  third :  the  relation  between  knight,  baron,  and 
earl  being  the  lame  at  that  of  the  ihilling,  mark,  and  pound ;  which  i«  the 
proportion  of  their  respective  relief  in  aome  oopie*  of  Magna  Carta ; 
Select  Charter*,  p.  193 ;  Black«tone'<  Charters,  p.  38.  Bat  this  mle  is 
quite  arbitrary ;  there  was  no  soch  proportion.  On  the  Scottish  and  Irish 
measnrementa  whidi  are  called  baronies,  see  Bobertson,  Essays,  pp.  1 33  s<{., 
142  Bq. 

*  On  the  hist<n7  of  the  disputed  question  of  barony,  see  Hallaoi,  Middle 
Ages,  iii.  6  iq.  Selden  maintained  that  all  tenants-in-chief  by  kmgbt- 
■ervice  were  bsirons ;  Madox  that  there  was  an  original  but  undetermined 
diflerence  between  tenure  by  barony  and  tenure  by  knightHierrice.  Mec  also 
Gneist,  Verwalt.  i.  270. 

*  The  distinction  of  majorta  and  minr>res  bamnes,  althoogh  it  aniears 
peiliapa  in  legal  phraseology  first  in  the  Irialogus  de  Haeeuio  and  Magna 
Carta,  is  in  oaage  and  language  much  earlier.  Gneist  fnaU  oat  that  in 
the  armT  tlie  diflerence  between  the  single  knight  and  the  leader  'jly>  or 
35:  in  Uie  Exchequer  tlie  diSercDce  <4  relief  between  a  hundred  sfailliagi 
for  the  knight  and  a  hundred  marks  ti/r  the  baron  ;  ia  the  eonrt  and  ia  the 
ahir«-moot,  the  imerral  between  tije  tw'<  rlsssts  most  hare  mad*  itMlf 
apparent;  IKalogua  de  Keaec.  ii.  10.  It  may  indeed  be  lairiy  eonicetoted 
that  the  laadowners  ia  Domoday  wIk>  paid  their  relief  to  the  shii  iff^  tisoae 
wlto  hdd  ax  ■«!>!■  s  or  leas,  and  th/jut  who  paid  their  rdicf  to  the  )amg, 
■tood  ia  the  saase  rdalirm  Ut  'M*  another,  he*  Hfurnn,  EqoitaM*  Joria. 
dietJat  at  Clisfrrr,  i-p.^o;  aad  ai«y*c.  p.  174,  nr/tej;  aswl  aa  the  sucfal 
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enough  to  have  a  bo<ly  of  personal  counsellors,  stewards, 
chumbei'laius  and  constables.  In  a  very  few  cases  be  iwiiaeaMfd 
a  licrt-tlitary  Klieriffdoni,  but  this  wa«  probably  never  din'clly 
attac'lird  to  a  lerritorial  barony,  altbouieb,  as  both  were  here- 
ditary, they  might  descend  for  many  generations  together. 
,  The  lowest  clafs  of  tenanta-in-cliief  who  aie  likely  to  luive 
presented  themselves  in  the  national  council  are  the  knights', 
who  arc  included  in  general  under  the  class  of  bai'ons,  but 
demand  some  further  notice.  In  trai'ing  the  history  of  tha 
thegn  in  an  earlier  chapter  ',  the  knight  has  been  described  as 
succeeding  after  the  Conquest  to  his  jjosition.  He  occupieM 
nearly  the  same  extent  of  land,  and  in  several  resjiects  has  an 
analogous  history.  But  the  knight  proper,  at  least  of  the 
twellth  centur)',  is  not  merely  the  possessor  of  a  ecrtam  number 
of  hides  of  land,  which  he  holds  by  the  tenure  of  chivalry, 
'per  loricani,'  or  na  a  'fief  de  hauberc;'  he  has  undergone  an 
honourable  initiation  in  the  use  of  arms,  wliich  distinguishes 
him  from  the  unwarlike  tenant  in  sooage.  The  practice  of 
'  dubbing  to  knighthood '  may  have  had  a  corresjionding  usage 
in  Anglo-Saxon  times';  it  certainly  is  nowhere  mentioned  as  a 
Norman  innovation,  and  it  is  unlikely  that  Ethelred,  Canute,  or 
Edward  the  Confessor,  who  had  great  acquaintance  with  foreign 
usages,  should  not  have  introduced  into  England  the  institution 

'  CniM  u  coinmouly  n>ed  in  the  meaning  of  trvat,  although  it  kpjiean 
occaxioii&lly  before  the  C'oQ({ut»t  with  a  Komewlikt  difTvrent  •ppliation, 
ptiMibly  equivalent  to  milet.  In  the  guilds,  in  the  monujnrnU  of  which  it 
ooeura,  it  li  explained  as  ■  young  men,'  but  this  is  questionable.  It  had 
•oq^uired  it*  recognised  senile  by  the  middle  of  the  twelfth  century.  .See 
Chron.  Sax.  A.n.  1086. 

'  Above,  p.  172. 

■-  Tlie  story  of  AtheltUti's  investiture  by  lib  grandfather  Alfred  is  told 
ty  William  of  Maliiiesbury,  G.  R.  ii.  }  133  :  '  Quein  etiani  praomature 
militem  feoerat  donalumchlaraydecoccinea,  genuiiato  balteu,  eiise  Saxonicn 
cum  vagina  aurea.'  The  practice  is  no  doubt  derived  from  primitive, 
almost  universal  custom,  although  only  occasionally  tiTweaWn  in  particular 
countries.  The  knighthood  of  Charles  the  Bald  by  his  father  in  838  (V. 
Ludovid,  c  59  :  W'aitz,  D.  V.  G.  iv.  573)  may  have  s«nre<l  lut  a  precedent 
for  Alfreil ;  and  indeed  he  had  a;^  a  child  receiv«>t1  a..ii>..  .cr,rt  ..f  ii>\-....tltnre 
at  Rome;  fco  Will.  Malmetb.  ii,  pref.  p.  jlii.  T:,  »n's 

knighthood  as  the  jireceilent  furl  hat  of  Richard  cms 

to  me,  with  very  little  auUiorily.     William  the  Limqueruir  hu  liuightcd 
(milillae  iiiKiguia  reeijiieui)  by  the  king  uf  France :  W.  Maiuesb.  O.  R.  iii.  I 
t  >30.  i 
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of  chivaliy,  which  was  then  springing  np  iu  every  country  in 
Europe.  Bat  the  first  mention  of  it  in  our  annals  is  in  refer-  iwutaUon 
ence  to  the  knighting  of  the  Conqueror  and  his  Eons,  when  it  hood, 
appears  to  have  had  somewhat  of  the  character  of  a  religious  as 
well  as  of  a  legal  rite '.  Henry  I  was  knighted  by  his  father  * ; 
William  Rufos  ia  said  to  have  received  his  knighthood  from 
Lanfiranc  * ;  Henry  II  was  dubbed  on  his  visit  to  England  by 
his  grrat-nncle  King  David  *.  But  these  instances  seem  to  be 
examples  only  of  a  practice  usual  in  much  lower  ranks  of  society; 
and,  although  the  young  aspirant  might  seek  lustre  for  his  in- 
auguration by  receiving  his  spurs  from  a  distinguished  warrior, 
it  is  not  necessary  to  euppose  that  the  right  of  conferring  it 
was  restricted  to  a  smaller  body  than  the  knightly  class  itself. 
And  thus  the  history  of  the  institution  may  be  referred  to  the 
primitive  custom  of  iuvesting  the  youth  in  the  full  assembly  of 
the  tribe,  by  the  hand  of  his  king,  princeps,  or  father.  Although 
in  general  no  man  would  be  regarded  as-entitled  to  the  privileges 
of  knighthood  or  allowed  to  call  himself  a  knight  who  had  not 
been  thus  initiated,  the  whole  class  of  landowners  who  held  by 
knight-service  would  be  for  constitutional  purposes  comprised 
under  the  name  of  knights.  The  dignity  of  knighthood  was 
often  bestowed  on  the  skilful  warrior  who  had  no  qualification  in 
land,  and  it  was  of  course  possessed  by  the  initiated  members  of 
the  great  military  orders.  Here  however  we  have  only  to  notice 
thoce  members  of  the  great  fraternity  of  chivalry  who  as  vassals 
of  the  king  were  entitled  to  take  their  place  in  his  solemn  council. 

'  John  of  Salisbury  deacribes  the  ceremony  M  nsed  in  the  middle  of  tlie 
twelfth  centary :  '  Inolevit  coniuetudo  solemnia,  ut,  ea  die  qua  qaitque 
militari  cingolo  decoratnr,  ecclesiam  Bolemniter  adeat,  gladioqne  super 
altare  pocito  et  oblato,  quasi  celebri  profe-ssione  facta,  seipsum  obseqnio 
altaris  devoveat  et  gladii,  id  est,  officii  sui  jugem  Deo  spondeat  famul.itum ;' 
PolycraticuB,  vl.  10. 

'  He  is  said  by  Ordericas  Vitalis  (viii.  i)  to  have  received  his  arms  from 
Tjuifiranc.  This  may  have  be«n  so,  but  the  Conqueror  himself  '  dnbbado 
his  snnu  Henric  to  ridere  ;'  Chron.  Sax.  A.D.  1086. 

•  W.  Malmesb.  fJ.  R.  iv.  }  305.  Abbots  were  forbidden  to  make 
knights,  in  the  council  of  London  in  iio]  (Eadmer,  p.  681.  Thomas 
Beoket  knighted  the  count  of  Guisnea  (Du  Cange,  s.  v.  Miles),  and 
William  bishop  of  Ely  knighted  Ralph  Beauchamp  as  late  as  1 191 ; 
R.  Dkieto,  ii.  99. 

'  Hen.  Hunt.  fol.  226. 
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.  There  were,  in   some   or  the   towns  of  the  utti-ly  NoniMil 
period,  elements  of  another  class  of  vaasals  who  may  i>cca»ionallj| 
have  been  hrought  up  to  attend  the  national  giitherinfrs  ;   th 
great  men  of  London  and  York  for  instance.     It  ia  certain  tba 
on  several  occasions  the  citizens  of  the  capital  took  jiart  in 
deliberation.     In   tlie  a.ssembly  at   which  the    election  of  the 
Empress  Matilda  took  place,  the  '  Conimnnio '  of  the  city  of 
London  was  heard  pleading  for  Stephen's  lilKJrafion  ;  but  we 
have    no    evidence    for   determining    in    what   character   they 
attended '.     Tho  great  citizeois  of  London  woulil  most  of  them 
]>e  of  knightly  nink,  possessing  qualifications  in  land,  and  taking 
rank  as  barons.     Tlie  corporate  character  of  the  city  constitu- 
tion was  very  grudgingly   admitted,  and,  although  it  is  just 
possible  that  some  representative  fuiictions  may  have  been  dis- 
charged by  its  principal  members  who  sat  in  their  own  personal 
right,  it  is  probable  that  the  '  communio  '  itself  could  only  be 
heard   by    petition.     The    idea   of    representation    wluch    was 
familiar  enough  in  the  local  courts  might  be  expected,  in   a 
constitution  so  entirely  baoed  on  land  tenure,  to  up]>ear  in  the  M 
central  council  as  well.     But  it  is  not  to  be  trace<l  in  existing  ™ 
records,  and,  when  it  does  appear  later,  it  is  in  that  intermit- 
tent,  growing,   and  struggling  fonu  ^^■hich  shows   it  to  be  ^-U 
novelty.     Of  any  representation  of  the  freeholders  in  general^ 
there   is  nut  even  a  suspicion.     The  therifl's  would,  as  being 
barcms  themselves,  have  their  jilaces  in  the  council,  and  tnighl 
report  the  needs  and  wishes  of  their  neighbours,  but,  as  royt 
nominees  and  farmers  of  the  revenue,  the}'  could  not   be  ex 
pectcd  to  sympathise  deeply  with  the  population   which  llicy 
had  to  as£ess  and  to  ojiprcss. 

It  is  not  to  b«  supposed  that  the  assemblies  at  which  all,  u| 
even  a  large  proportion,  of  the  teiiants-in-chief  presentetl  thenJ 
selves  were  very  frequent.  The  councils  of  Sali«ibury  alreadj 
referred  to'  are  perhaps  the  oidy  occaaion  on  which  anytbinfl 
like  u  general  assembly  wiis  brought  together.  These  were  fi>l 
the  H|>ecial  purpise  of  taking  the  oatlm  of  ft-alty,  un>l  cunipri^trJ 
other  elements   liesideii    the   teuautd-in-chief.      The    ordinan 

'  Sw  above,  p,  356.  •  Sen  abov*,  p.  387.       I 
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courts  or  ccnncilB  were  of  a  mach  more  limited  character, 
Bcldom  containing  more  than  the  bishops  and  '  proceres,'  a  term 
that  would  include  only  the  earls  and  greater  barons.  These  The  gnat 
courts  were  held  on  the  great  Church  festivals,  Chnstmas,  oourtik 
Eaater,  and  Whitsuntide:  generally  at  the  great  cities  of 
aonthem  England,  London,  Winchester,  and  Gloucester '.  The 
king  appeared  wearing  his  crown ;  a  f-pecial  peace  was  main- 
tained, necessarily  no  doubt  in  consequence  of  the  multitude  of 
armed  retainers  who  attended  the  barous^;  and  magnificent 
hoepitality  was  accorded  to  all  coraerf<.  'Thrice  a  year,'  says 
the  Chronicle,  '  King  William  wore  his  crown  every  year  that 
he  was  in  England ;  at  Easter  he  wore  it  at  Winchester,  at 
Pentecost  at  Westminster,  and  at  Christmas  at  Gloucester. 
And  at  these  times  all  the  men  of  England  were  with  him,  pincMof 
archbishops,  biehops  and  abbots,  earls,  thegns  and  knights '.'  A 
similar  usage  was  observed  by  his  sons,  although  neither  he  nur 
they  regpilarly  followed  the  rotation  thus  described  * ;  they 
called  together  their  barons  whenever  and  wherever  they 
pleased ;  and  many  of  their  courts  were  held  at  their  forest 
palaces  in  Wiltshire  and  Berkshire.  Under  Henry  I  the  num- 
ber of  places  of  council  was  largely  increased,  and  the  enlarged 
accommodation  afforded  by  the  growing  monasteries  was  utilised. 
Councils  were  held  at  Windsor,  Rockingham,  Woodstock, 
among  the  forest  palaces ;  at  Oxford,  Northampton,  and  other 
midland  towns ".     The  cessation  of  the  solemn   courts  under 

'  See  above,  p.  291. 

'  8ce  above,  p.  200.  The  crown  waa  placed  on  the  kind's  head  by  tho 
archbishop,  on  these  occasions  in  his  own  chainlM^r,  t>cfore  ho  walked  in 
procession.     See  Eadmcr,  lib.  vi.  p.  137;  Hovislen,  iii.  59;  Oervasc.  i.  526. 

»  Chron.  Hax.  a.d.  1087;  W.  Malmesb.  Vit.  S.  Wulfst.  lib.  ii.  c. 'la: 
'  Rex  Willelmus  consuetudinein  induxcrat,  quain  successores  aliqnanidiu 
tritam  postmodnm  consenescere  pennisere.  Ea  erat  ut  ter  in  anno  ciincti 
optimates  ad  cariam  convenirent  de  necesiiariis  regni  tractatnri,  siinulque 
visnri  regis  insigne  (piomodo  iret  genimnto  fastigiatus  diademate.'  The 
custom  w.is  restoretl  by  Henry  IT,  but  disused  after  the  year  1158.  Gneist, 
who  will  nut  allow  the  continuance  of  the  witenagemot  in  any  shape,  or 
the  existence  of  a  regular  feudal  court  under  tho  Nonnau  kings,  Bees  in 
these  aHsemblics  only  pageants  whose  splendour  woald  indemnify  the 
magnates  for  the  absence  of  all  real  power ;  Vcrwaltnngnrecht,  i.  224. 

'  '  Quem  morem  convivandi  primus  successor  obstinate  tenait,  leaaiidoi 
omiBt ; '  W.  Malmesb.  G.  R.  iii.  {  279. 

*  Bee  Hen.  Uont.  fol.  220  aq. 
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Stephen  was  regarded  by  Henry  of  Huntingdon  ae  a  fittal  mark 
of  niitional  decline '. 
TixyiT)  uf  125.  Tlicse  assemblies  must  be  regarded  as  legally  iMMeeaaed 

and  cniuoDt  of  tbe  full  powers  of  the  old  witenagemot :  but  the  exercise  of  I 
their  powers  depended  on  the  will  of  the  king,  and  nnder 
the  Conqueror  and  his  m\\%  there  are  scarcely  any  traces 
of  independent  action  in  them.  Their  legislative  aathotity 
is  admitted ;  it  is  with  their  counsel  and  ccnsent '  that 
William  the  Conquei-or  amends  the  laws  of  the  Confessor,  Mad 
divides  the  ecclesiastical  from  Ihe  secular  courts.  Henry  I 
mentions  in  the  preamble  to  the  charter'  that  ho  had  received 
the  crown  by  the  counsel  of  the  barons  ;  with  their  consent  he 
had  retained  the  forests  ;  and  it  was  with  tlie  counsel  of  his 
barons  that  his  father  had  amended  the  laws  of  S.  Edward  *; 
Stephen,  in  the  corresjKmding  document,  asserts  liis  election  by 
the  clei-gy  and  the  people ;  but  neither  of  them  distinctly  de- 
clares the  sluii-e  of  ihc  council  in  the  acts  thus  prefaced.  Tlie 
writs  by  which  Henrj'  I  revived  the  action  of  the  county  courts 
and  declared  the  ]>cnHlt.ie8  for  false  coining,  arc  drawn  in  th« 
form  of  edicts  or  charters,  und  contain  no  mention  of  counsel 
or  consent.  As,  however,  the  historiiw  Eadmer  distinctly  de- 
scribes the  latter  piece  of  legi^lation  as  one  of  a  series  of  edicts 
of  reform  issued  by  tlie  advice  of  Anselm  and  the  '  pi-oceres,' 
the  omission  of  the  fornml  words  is  not  conclusive '. 

The  right  of  the  council  to  join  in  taxation  is  nowhere  dis- 
tinctly st.ited  :  yet  Henry  I  describes  an  aid' as  '  auxilium  quod 
barones  mihi  dederunt " ; '  and  it  must  be  supposed  that  the 
king  would  lay  before  his  ))aroiis  any  plan  for  increasing  the 
existing  burdens,  and  that  such  announcement  would  be  re- 
garded as  necessoj-y  for  the  validity  of  the  exaction  ;  the  silencti 


In  \iefMt. 
tion. 


Is  tuuUon. 


'  Ancient  Laws,  p.  115. 


■  See  Hen.  Hunt.  fol.  313. 

'  Abovu,  p.  300,  note  I. 

'  .St4ittile<  nf  the  Uealiu,  i.  4. 

'  See  Foedem,  i.  ji.  ij;  Exiiiicr,  Hist.  Nov.  lib.  iv.  p.  94. 

'  ("hnm.  Abiiigil.  ii.  113.  'ITie  »rtiole  of  Henry '(i  ch»rter  which  rclietna 
tlie  •li-niu8Uii  liuitla  of  the  iiiilitiiry  tt-nantB,  '  alj  i>uim)»ia  i^hlii  et  omni 
<>lH<rc,'  aetiiiii)  iiIih>  tu  imply  lh«l  llieir  caiuneiit  w»A  r(s|uireil  fur  any  lalatiun, 
Although  it  does  not  inrolve  an  Mneinhly  valle<l  io  grant  it.  See  >">nl 
Beport  on  the  dignity  of  a  Pear,  pp.  38,  39  ;  ami  comiMVc  §  1  >8  below. 
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nf  tlie  couawllorB  or  their  ready  assent  wunid  be  a  matter  of 
form. 

Tlie  judicial  procecdiugB  which  took  place  in  iho  king's  pre-  injudk*. 
scnce  i»re  frequently  mentioned,  hut,  even  here  a  (|Ufstiou  mny 
In*  I  allied  ax  to  the  freedom  of  delHit«.  It  was  hy  a  judicial 
sentence  that  Earls  Woltheof  mid  IJoger  were  condemned '  ;  iu 
»  great  session  of  the  king's  court  the  bishop  of  Durham  was 
tried  in  1088 -;  in  a  council  at  Salisbury  in  a.d.  1096  William 
of  Eu  had  his  trial  by  battle  and  his  cruel  puniishment'' ;  in  the 

me  rouiicil  the  king  sentenced  William  of  Aldcri  to  be 
hanged,  and  the  other  conspii-ators  to  lie  imprisoned ;  in  a.d. 
1 102  Henry  1  sumnioncd  Robert  of  Belesme  before  his  court, 
and  alleged  forty-five  articles  of  treason  against  him';  in  A.D. 
1 130  Geoffrey  do  Clii.ton  was  atcu^ed  of  trea.son  in  the  Kiister 
court  ut  WiKxlstook '.  In  all  those,  and  nunieroua  other  cases 
which  might  I>c  adduced,  it  is  clearly  the  full  national  assembly, 
ajid  not  the  mere  justices,  before  whom  the  trial  i.s  conducted. 
'Iln*  ijurons  net  as  judges,  the  king  apjiarently  gives  the  sen- 
tence, although  in  this  respect  alsu  he  is  open  to  adviue.  It 
was  by  the  counsel  of  Hugh  of  Chester  tlrnt  William  of  Eu 
sutVeied  mutilation ' ;  King  David  of  8cotlund,  aa  earl  of  Hunt- 
ingdon, took  an  active  part  iu  the  trial  of  Geoffrey  de  Clinton'. 
Tlie  mode  of  trial  was  probably  the  same  as  in  the  lower  courts,  PnttmM  < 
the  accuEation  by  sworn  witnesses,  compurgation,  ordeal  and  w.unriL 
tiial  by  battle'.     On  one  occasion,  we  are  informed,  the  barons 

■  'Judidftli  tententU  damiuto*;'  Flar.  Wig.  a.d.  1074.  '  Censuribux 
inter  M  aenti'mtiliiu,  |>«r  tilurea  iodDria*  aaque  in  annam  [juilicium]  protv- 
Ulntii  eat.  .  .  .  Piwl  tiiulUin  Iraclatat  ream  eiso  inortit  ilefiuitum  est;  Onl. 
Vic  iv.  ly.  The  trinl  win  »t  the  Cbriitmai  court  at  W'nlDiliitti-r ;  Chruo. 
.Su.  A  l>.  1075,     .See  Krociiian,  Konu,  Coiui.  ir.  589. 

*  .Sec  l)elow,  i  134- 
'  '  OcUfik  Kf>i|ihuiiite  &pui)  Sv«*bimm  celebnto  enHeilin  ;'  Klor,  Wig. 

A.u.  joq6. 

*  Ord.  Vit.  xi.  3.  '  Hen.  Hunt.  fol.  ijo. 

*  Ord.  Vit.  >iii.  13. 
'  '  Duiu  I>avid  Rex  in  curia  Uenriin  regia  isiite  jtnlUuiiin  imiagajwt,'  te. ; 

Ord.  Vit.  viii,  n. 

'  OrdaririM  l(.U>  in  ih»t  R"ff»r  of  HcTrford  w«h  tri»d  hy  thr   Nnniian 
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interfered  bo   far  as   to  recommend  WilLium   Rafus  to  s)>ow  { 
mercy ;  it  was  hy  tlie  advice  of  his  wise  men  that  he  spared  tlic 
minor  criminnls  iu  a.d.  1096  '. 

Matters  of  civil  jurifldiction  were  also  brought  before  these  \ 
asfeinblies,  although  tlic  determiiiBtioii  in  such  cases  would  fall 
to  the  lot  of  the  more  experienced  lawyers  of  the  Curia  Begia 
or  Exchequer.     A  great  council  at  I'edredn  in  the  Couquetor'a 
i-eign  determined  the  suit  between  the  churches  of  York  and 
Worcester'-,  and   a   siniilur    ijuurrel   between    the   biahopa    of  I 
Llandaff  and  S.  David's  came  before  the  court  more  tlian  ouce  i 
in  the  latter  years  of  Henry  1'.     In  a.d.   1126  the  king,  by  | 
the   advice  of  hii  barons,   granted  the    custody  of   Uochester  ' 
Castle  to  the  archbishop  of  Canterbury  *.     The  proceedings  of 
Stephen  against  the  bishops,  impolitic  as  they  were,  were  con- 
ducted with  a  shadow  of  legality  in  a  similar  assembly '. 

Most,  however,  of  the  ])roceeding8  of  the  national  council  at 
this  period,  of  which  any  record  is  preserved,  come  under  the  I 
head  of  general  business.  The  nominations  of  bishops  were  I 
'  always  made  on  these  occasions  until  the  right  of  canonical 
election  was  admitted  by  Henry  I " :  and  even  then  the  election 
took  place  in  the  king's  court,  often  at  the  great  festivals  when 
the  majority  of  the  barons  were  present,  and  when  the  consecra- 


Englisli  Un-,  except  in  tlie  use  of  trial  by  battle,  which  doe*  not  appear  to  j 
have  been  imployed  in  the  case ;  Ord.  Vit.  iv.  15. 

I  Ord.  Vit.  viii.  33;  '  Con«ultu  lapientnm  hujutroodi  viri*  jiepercit-' 

'  Flor.  Wig.  K.V.  1070  ;  "In  consilio  in  loco  qui  vocatiir  I'idr»d»  c«le- 
bralo,  coram  rege  ac  IJurulwnuae  archiepiacopo  Lanfimnoo,  rt  epiacopii,  I 
abbatibus,  coniitibus  et  primatibus,  totiu6  Aii;^Uae.'  Thv  ilixpute  betwctm 
York  and  Canterbury  wa*  heard  in  an  Easter  court ;  '  Utenjiin  i^liir 
in  Paorhali  Kolemuitate  ad  regeiii  venit  ibique  prolatin  iu  medium 
pariium  rationibut  wuteutiam  de  negotio  regalit  curia  dedit ; '  V.  I^nfr. 
c  n 

>  lien.  Hunt,  fol,  210:  'Post  Padoha  (a.H.  1133)  fuit  magnum  placiluai 
npud  Londoniain,  ubi  de  pluribus  quidem  et  inaxime  de  dix-onlia  cpiioopi 
Sancti  Davidit  el  epiacopi  C'lainorf^tn^ii  de  finibui  parochi.triitn  iiiianun 
tractatum  est.'  The  di«ruRt<iun  was  continued  in  a  nonvcntiis  at  Londrn, 
Mid  anollier  at  Winchester.  Thin  .suit  is  do«<jril>ed  in  thr  C'ont.  Hor.  ^^^g. 
\K  D.  1 1  a8 }  as  liiscuued  '  in  gencrali  concili" '  some  ycur»  bcfure. 

'  Cont.  Klor.  Wig.  a.k.  1126  :  '  C'DUiilio  l>aronum  suurum." 

*  \V.  Maliiietb.  Hist.  Nov.  ii.  \  469  :  Geati  Stephani,  p.  ^i)- 

*  Instoncea  of  this  proceeding;  are  very  nnmerons:  e.  g,  '  in  Kativitate  I 
Domini  curiam  «uam  Ulawuniao  tenuil,  ubi  tribu*  lais  capellanis  .  .  .  dcdit  J 
praeiulatom ; '  Flur.  AVig.  A.D.  I0S5, 
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tion  and  the  uivesttturc  could  lie  celebrated  with  equal  pomp '. 
The  c«remony  of  conferring  earldoms  and  knighthood  was  u 
piililic  Imsiness  of  tlie  court'',  us  well  as  the  witnegsing  of  (lie 
hiinidgci  p«id  to  the  king  or  his  pres-umptive  Euccessor^.  The 
foreign  uiid  eccleBiuBtical  jiolicy  of  the  king  was  here  canvassed 
without  much  jealousy  or  intimidation*;  war  and  peace,  royal 
luai  riages,  aiid  the  like.  Henry  1  took  the  advice  of  liis  council 
on  his  negotiations  with  the  see  of  Konie;  and  even  on  the 
choice  of  a  second  wife'.  The  see  of  Ely  was  founded  hy  the 
same  king  M'itli  the  advice  of  the  archbishop  and  other  inag- 
n»tes".  Of  the  fhare  taken  by  the  Iwironage  in  the  election  of  EifoUont 
the  king  enough  has  lieen  said  already :  it  was  a  right  which 
each  sovereign  in  turn  was  j)olitic  enough  to  acknowledge,  and 
of  the  reality  of  M'hich  he  was  so  far  conscious  that  he  took 
every  means  of  escaping  it.  The  election  of  Henry  I  and 
Slt?phen,  the  claim  put  forward  to  elect  the  empress,  the  accept- 
aiii-e  of  the  heir  of  King  Henry  and  the  rejection  of  the  heir  of 
Stephen.  ]ilace  this  prerogative  of  the  nation,  however  indiB'er- 
ently  llie  council  which  exercised  it  represented  the  nation, 
upon  an  iitconteetable  basis. 


'  Two  instancea  will  Buffice  here.     Under  Henry  I,  after  the  settlement 

with  AnBelm, — '  WUlclmus  ...  ad  archiepiscopatum  f 'antuariengein  Gla- 

(wamae,   obi  in  Purificatione  Sanctac   Mariae   rex  tenuit   curiam    Duani, 

lUgitur  ; '  Cont.  Flor.  Wig.  a.p.  1133.     I'nder  Stephen,  after  the  grant  of 

free  tleciion  to  tlie  clergy, — 'Sciatie  nie  dediMe  et  fonceMi»«e  R<xlberto 

t'piaoopo  liathoniae  epjscopatiim   l-Uthoniae  .  .  .  canonica  print  electione 

praeoedent^  et  cominuni  vestro  (»c.  archiepircoporufn,  epiacuponini,  ab- 

ktum,  oomitum,  vicecomituui,  barnnuin  ct  omtiiuin  fidcliuin  1  coimilio,  vutii 

'~et  faror«  pnHO]uentc  .  ,   .  apud   Weslmoiuuterium  in  generalia   cunoilii 

oelebratione  et  I'awhalis  feiti  colemnitate  ; '  Koedcra,  i.  16. 

*  Sec  aUive,  pp.  39^,  397. 

'  Flor.  Wig.  A.n.  1086,  11 1^1,  luS, 

*  Hetirj*  I  writes  to  Anselm,  Ka<luKT,  lib.  iv.  p.  8<5  :  'in  die  A<ceiMioni< 
Domini  habcbo  omne-  baronea  met*  niveiiin  cuiigregntod,  ct  |ier  cunsiliiiin 

t#oruut  itA  convenieiiter  tiLii  res|K>ndebo,  i{Uod,  cum  tecum  lu^inar,  non  credo 
t  ifidc  bliuphcm.'xtunim.'     And  agAin  ^.Epp.  Ans.  iii.  94), '  volo  logi&tn*i 
I  K  iiii»m  mittere  et  coDBilio  DA  ct  baronuin  incnruni  domino  papae 
rt*»jK>ndere  ; '  Me  also  lib.  iv.  epp.  4,  6. 

*  Eadnirr,  lib.  vi.  p.  136:  'Hex  .  .  .  cnnnilio  ICaitulli  ( 'uiiluaiiurnni 
|Minti&ua  «t  prtncipum  regiii  quo*  omues  .  .  .  congregHtit,  decrrrii  kHu  in 
nxorem  Allieleidem     . .'     8ce  also  Hen.  Hunt.  ful.  330. 

'  Tb«  M«  of  Kly  wa*  founded  by  the  king  with  the  coaniel  of  the  king- 
dom, '  rt^  et  archivpiwopo  ceteritque  principibni  viamn ; '  Eadm-ir, 
p.  9. 
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I'he  power  of  tlie  clergy  was  so  strong  during  thcee  reigus 
that  we  must  iml  expect  to  find  ecclesiastical  questions  treated 
iu  the  becular  councils  except  under  the  grentest  reserve.     It 
must  however  have  been  »  very  large  gathering  that  accepted  | 
the  conditions  made  by  Henry  I  and  Anseliu  in  1107  ' :  in  the  ' 
following  year  we  find  the  cunona  of  a  Church  council  ut  Ijoudon  1 
passed  in  the  presence  of  the  king,  with  the  assent  nf  all  liis  | 
Imrons';   in  a.d.  1127,  after  a  similar  council,  Henry  granted 
his  assent  to  the  statutes  passed  iu  it,  and  couHrraed  them  '  by 
his  royal  power  and  autJiority ','  on  tJie  principle  of  his  father's 
policy.     On  this  and  some  other  occasions  we  find  distinct  traces 
of  a  usage  which  forms  a  peculiar  mark  of  our  ecclesiastical 
liistory ;  the  king  holds  his  court,  at  Westminster,  whilst  the 
archbishop  celebnites  his  council  in  the  same  city ;  the  two 
assemblies  together  form  a  precedent  fur  the  coincident  sum- 
moning of  parliament  »iul   convocation  in  later   days  *.     The 
special  significauce  however  of  tlio  king's  ratification    of  the 
canons  of  1127  lies  in  the    fact  that  the  archbishop  liad  just 
returned  from  Rome,  invented  with  that  legatijie  character  which 
was  80  often  a  stumbling-block  Iwth  in  civil  and  ecclesiastical 


4 


'  '  In  k.tlendiii  August!  conventuH  omnium  episcujiorum,  ablwtiim  et  prr>- 
oerum  regni  Lundouiae  in  paUtio  regio  factnit  e«t ; '  Flor.  Vix^.  A.i>.  1 107  ; 
Endmer,  p.  91 . 

'  '  Episcopi  alatuerunt  in  pmesentia  ejoidem  glorioti  regin  Henrici, 
anensu  omnium  barunum  suoruni;'  Flor.  Wig.  a.d.  1108;  Eiulmer,  p.  9-;. 

'  Sea  the  formal  act  of  conlirmatton  in  the   Fo«d«rs,  i.  S,     'Auditi* 
concilii  gettia  uacnuaiii  praebnit,  suctoritate  regia  et  poteatalc  c<inov>sit  et  j 
confirmavit  statuta  concilii ; '  Cont.  Klor.  Wig.  a.d.  11^7. 

*  In  1 102, '  Cclelralum  est  concilium  ia  ecdeaia  !>e»ti  Petri  in  orcidantali 
parte  juxtn  Lundoiiiam  sita,  oonimuni  cnniseiigii  epi«.-opnr<:i  '  '  .tum  I 

ei  priiicipuni,  totius  regni :  in  quo  pra««e(lit  Annrlniu*.  .  .  .   '  ntui  < 

affuerunt.  Anaehno  arrhiepi»co[xj  petente  a  rt'ge,  primalvd  1^.,...,  ,....:vniiii 
i|uic()uid  rjutdem  euucilii  auctoritate  decerneretur  utriu»que  nr<tini»  ronconli 
cnni  et  .soUidtudine  ratum  uervaretur ; '  Eadmer,  p.  67.  Florence'^  account 
ia  baaed  on  thia;  but  he  ailda,  'In  f«.ttivit»te8.  Michaelia  rex  fuit  Luudnniao 
npud  Weatmonnaterium  et  cum  en  omnea  principled  regni  aui,  ecclcdaatici  ot 
aoecularid  ordinia,  ubi  duoa  de  clericia  duobua  epiacopatibua  invektiril .  .  .  , 
ubi  etiam  Anaelniua  tcnuit  magnum  ooncilium de  liia  <|iiae  ad  Chrisliiuiitatem 

pertintTi      T'. "••  of  1 1 37  ia  even  more  dintimH  :  '  R.  x  iinxiutua  concilium 

tenuit  :i  '  »  upiid  Luntlonium,  et  Willfliuua  arehiepi^copuj  Can* 

tuaricn^  m  eitdeiii  vil'a  apud  Weatniinster  '   The  king's  aiaembly 

wa«  in  the  palace,  the  archbishcp'a  iu  the  churvb :  the  date  of  tb«  latter  '\»i 
jjjfen  bv  the  Continuatur  of  Florence,  Mi\y  13-16,  the  FricUy,  ^vkttt^(I»y,  J 
Sundav,  and  Monday  after  the  Rogntioa  ilaya. 
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nffuirs!.  The  king  hnd  succofded  in  obtaining  the  office  for  the 
first  time  for  the  prinwtc,  vith  M'hom  he  was  acting  la  concert; 
tht'  cHiimm  of  the  council  had  tliub  tho  threefold  snuution  of  the 
nutionul  Church,  lliu  Kini^,  and  tite  Holy  See,  without  ituy  con- 
cwsion  being  made  by  either  as  to  the  necessity  of  confirmation 
by  llie  other  two.  These  |irocee<UiigR  completed  the  harmony  of 
t'hurcli  and  State,  which  was  one  of  the  great  objects  of  Henry's 
policy,  and  wh'eh  was  rudely  broken  by  the  quarrels  of 
Stephen. 

In  the  last  reign  of  the  period  the  ecclesiastical  councils  claim 
find  exert  more  real  ]xiwer  tluin  coald  be  decently  claimed  for 
mxtii  assemblies  of  the  barons  as  either  parly  could  bring  to- 
gether. The  assembly  at  Winchester  in  which  Matilda  was 
elected  waa  a  syno<l  of  the  clergy,  who  were  present  in  three 
b<xlie?,  Itishops,  abbot.s,  and  archdeacons,  and  were  separately 
coiisulted";  but  it  was  largely  attended  by  the  barons  of  the 
|wrty.  The  council  of  a.d.  1151,  in  which  Stephen,  Eustace, 
and  the  barons  appeared,  and  in  which  both  parties  appealed 
to  the  pope  I'or  the  settlement  of  their  claims,  was  primarily  an 
ecclesiastical  council  summoned  l>y  arclibishop  Theobald  in  his 
capacity  as  legate".  It  is  in  fact  difiicult  to  tlitteover  after  the 
fourth  year  of  Stephen  any  oaseinbly  to  which  the  nanie  cjf 
national  council  can  be  given,  altliough,  in  the  confused  accounts 
of  the  final  pacification,  we  may  detect  evidence  that  proves 
such  assemblies  to  have  been  held.  The  abeyance  however  of 
all  the  constitutional  machinerj'  at  this  jicri<id,  and  th.<  iihnost 
irrcconcileablc  chronological  difficulties  which  meet  us  in  the 
annals,  may  well  excuse  some  hesitation  in  forcing  a  gcuei'al 
conclusion  from  these  precedents. 

12G.  The  exact  relation  of  the  administrative  system  to  the 

'  Willium  of  M»Imes1»ir»  was  prevent, nnd  ilescrilieB  the  council  »c*iir»t«Iy : 
' Pott  redtAtA »<  I '  <u<nki|uihu8  itbaentiam  euunquidaiutiitiktisiint, 

•cvocftvit  in  [mi  -  t-iiiscopua,  )ubait<|Ue  ciiii)  fix  arviiuinii  •.vuiiilii 

i<ui ;  («iiit  mux  atinaic*,  i-osirtiuo  arcliidiaconi  wnviwali.  .  .  .*  Hist.  Nt»v. 
Hi-  J  M. 


Th«  can 
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Eoolali 
uO  oonnol 
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•scahu  ta 


Ralatloil 
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wtts  under  tlie  manageraent.  of  a  gtrrfa  or  /ioa/biki',  but,  itlthougli 
the  mention  of  such  an  officer  b  not  uncommon,  tlicrc  are  no 
I  Tbegrowtii    ilistiiict  traces  of  couiis  of  acx-ount :  the  tuxes  wen;  collected  by 
I  eheqner."      the  sheriffs  and  other  reeves,  and  the  treasure  was  preserved  in 

'  The  word  oocura  in  the  laws  of  Athclstan,  '  C'yninge*  horder»  olhlbf 
(ire  gurcfena ; '  not  however  an  the  niune  of  a  great  official.  The  author  of 
tlie  Dialogu«  «aji  that  there  wexi-  in  lus  time  some  who  refu  '  '  i-li- 
liition  of  the  ExcUe<|uer  liack  to  the  Euyliah  kini.'s;  he  iloe»  i  th 

this,  liecause  there  is  uo  mention  in  l)ouie8<l»y-Lo<)k  of  the      .,ini.' 

Mr.  Stapleton  however  in  tlie  preface  to  the  U0II4  of  the  Noniian  Ex- 
chequer point*  out  that  the  '  hianch-fenu '  haa  its  origin  in  a  Jtnto  of  thinv'a 
that  did  not  exist  in  Normandy,  and  was  '  conaequent  upon  the  monetary 
■ystem  of  the  Anglo-Stixona.'  The  argument  ia  very  technical,  hut  quit« 
conclusive.  The  'ferm'  or  pecuiiiuir  payment  made  by  the  sheriffn  was 
said  to  be  'bhinched,'  '  dealbatinii,  when  it  had  been  tested  l>y  tir», 
weighed,  and  by  additional  payirient  bron,jlit  to  the  standard  of  the  ruyal 
mint  lit  Winchester.  There  was  no  aiieh  fixed  standiird  in  Normandy, 
and  ai  tl>c  blancli-ferm  w.-u  an  integral  part  of  the  English  •ystem,  it  is 
clear  tliat  it  eould  not  havf  been  derived  from  the  Norman.  Althongh  th* 
blauch-fenn  is  not  menlioned  in  Domesday,  the  fenu  U  in  many  places 
deocribed  as  settled  in  King  Edward'n  time.  This  seems  to  prove  the 
exinteriee  of  a  central  department  of  finaiice  before  the  Conquest  from 
which  the  peculiarities  of  the  English  Exchequer  were  derived.  It  does 
ni>t  of  courte  follow  that  it  luirc  the  iiunie,or  that  great  improvement*  in 
it  wore  not  effected  by  the  Norman  lawyei-s.  But  it  ii;it''-''.>  ■•  ■•■'iv  ■•^-•■^•ei 
of  the  stiitements  of  CineisL  (Verwalt.  i.  194")  anil  Brui  1  tit, 

p.  150    that  the  court  of  Exchequer  was  boilily  imjiort.  .dy. 

Another  argument  for  the  Norman  origin  of  the  Exchequer  is  dniwti  from 
the  notion  that  there  was  an  Exchequer  of  Sicily  under  the  Norman  kings; 
Gneist,  Verwalt.  i.  101 ;  Madox,  p.  1 14.  But  I  can  find  no  erideuo«  ihjU 
the  name  'scaocariiiiii'  or  '  Exclie(]uer '  w»s  ever  given  to  the  Siciliui 
liicus;  and  any  jwints  of  Kiniilarity  between  the  procedure  of  the  two 
eonrts  may  lie  aooonntcd  for  on  ^he  supposition  that  the  SiciUun  sy»t«Ri 
was  created  or  elaborBt<(l  by  the  great  king  Roger  with  the  m^sistanue  of 
bis  Eni[lish  miuistem,  mlher  than  by  supplying  them  to  hare  Wen  deriveil 
from  a  common  Norman  fiscal  system  of  tlie  existence  of  which  there  is  no 
proof  until  long  after  the  house  of  Hauteville  had  left  Normandy.  Robert 
of  Salisbury  the  chancellor  of  King  Roger  may  have  been  a  pupil  of  bishii]i 
Ro^r  of  .Salisbury,  the  organizer  of  the  Engli:<h  Kxche<|uer ;  and  Master 
Tliomas  Brown,  another  minister  of  the  same  king,  who  after  his  r«turn  to 

his  native  England  was  employed  by  Henry  II  in  tb'-  ' '  "irt,  may 

liAvc   introdaced   some    English    usages  into  Sicily.  .-•   Utter 

liy)H>thesis  M.  Amari,  in  a  paper  read  liefore  the  '  Vf  Linia  ilei 

Unoei'  at  R<ime,  in  187S,  has  urged  that  the  procedure  of  the  Sicilian 
'  Dohana,'  so  far  from  being  derived  from  En^laud,  is  drawn  from  the 
rarlirr  Saracenic  institutions;  imd  that  Brown  could  h«»«  had  little  nr 
nothing  to  do  with  it ;  but  the  iwcition  of  Brown  at  Roger's  court  is  ainiily 
^ indicated  by  I>r.  I'auli  in  the  Gottingen  tielehrte  Antciige  for  1S78,  If 
the  derivation  of  the  Sicilian  syxtem  frmn  Oriental  sourcvs  be  admittrrl, 

all   ■:- >    1 1  on  the   »ii,...  ..;i:..i.    ii.i.i    \<    .=   \'..r„,,.„    f„ll,  to  tlic 

gr..  .  even  hav.  n  usage 

ftn.  uit,  but  su.  :  I'c  nilun 

ugmimk    isBm  l>isJo|fU«  de  Scacivarifi,  t.  c.  6,  niid  h«luw  (  134. 
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the  pftUoe  :  some  machinery  for  account  and  guardiansliip  must 
be  inferred.  Under  the  Conqueror  and  "William  Bnfns  the 
word  '  fiscus '  or  '  thesaurus '  is  commonly  used :  the  word 
'  Bcaccariam '  comes  into  use  only  under  Henry  I. 

The  officers  of  the  Exchequer  are  the  great  officers  of  the  o«o«n  of 
honsehold ;  thejusticiar  who  is  the  president,  the  chancellor,  chequer. 
the  constable,  two  chamberlains,  the  marshal,  and  the  treasurer, 
with  such  other  great  and  experienced  counsellors  as  the  king 
'  directs  to  attend  for  the  public  service,  and  who  share  with  the 
others  the  title  of  Barons  of  the  Exchequer.  Amongst  these, 
if  not  identical  with  them,  are  the  justices  or  ordinary  judges 
of  the  Curia  Begis,  who  appear  to  be  called  indiscriminately 
'  justitiarii '  and  '  barones  scaccarii.' 

Twice  a  year,  at  Easter  and  at  Michaelmas,  full  sessions  were  s«m\aa»  of 
held  in  the  palace  at  Westminster,  attended  by  all  the  barons,  chequer. 
with  their  clerks,  writers,  and  other  servants,  each  of  whom  had 
his  assigned  place  and  regular  duties.  Two  chambers  were  used 
for  the  transaction  of  business  :  the  upper  one,  or  exchequer  of 
account,  was  that  in  which  the  reports  were  received,  and  all 
the  legal  negotiations  carried  on  and  recorded ;  and  the  lower 
one,  or  exchequer  of  receipt,  in  which  the  money  was  paid  down, 
weighed,  and  otherwise  tested '.  The  record  of  the  business 
was  preserved  in  three  great  rolls  ;  one  kept  by  the  treasurer, 
another  by  the  chancellor,  and  a  third  by  an  officer  nominated 
by  the  king,  who  registered  the  matters  of  legal  and  special 
importance*.  The  rolls  of  the  treasurer  and  chancellor  were 
duplicates ;  that  of  the  former  was  called  from  its  shape  the 
great  roll  of  the  Pipe,  and  that  of  the  latter  the  roll  of  the 
Chancery.  These  documents  are  mostly  still  in  existence.  The  Tiie  roiu 
Pipe  Rolls  are  complete  from  the  second  year  of  Henry  II,  and  chequer. 
the  Chancellor's  rolls  nearly  so.  Of  the  preceding  period  only 
one  roll,  that  of  the  thirty-first  year  of  Henry  I,  is  preserved, 
and  this  with  Domesday -book  is  the  most  valuable  store  of  infor- 
mation which  exists  for  the  administrative  history  of  the  age. 

The  financial  reports  were  made  to  the  barons  by  the  sheriffs  Syrtem  of 
of  the   counties.     At   Easter  and  Michaelmas '   each  of  these 

>  DUloeni,  i.  t.  '  Ibid.  i.  5,  6.  '  Ibid.  ii.  t. 
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magistraU-s  jM-oducod  liis  own  account',  ami  paid  into  Uip 
Kxclicquir  such  an  instiilment  or  profftr  us  he  cuald  aSbrti, 
retaining  in  Uiinil  sufiicienl  money  lor  current  ex[>en8e!>.  l\\ 
token  of  recci|it  u  tally  was  made;  a  lon^;  pieue  of  wood  iu  which  ^| 


Particuljini 
of  Aix-uum 


a  number  of  notches  were  cut,  marking  the  pounds,  shillings  and 
prnce  received  ;  this  stick  wns  thin  split  down  the  middle,  each 
lialf  contained  exactly  the  same  number  of  uotciies,  and  no 
alteration  could  of  course  be  made  without  certain  detection'. 
At  the  Michaelmas  audit  these  lallics  woro  produced,  and  the 
ri'maind<-r  of  the  accounts  made  up.  If  the  sheriff  were  able  to 
acquit  himself  entirely,  he  began  the  new  year  without  arrears; 
if  I'.ot,  a  running  account  was  kept  by  the  same  priiuittve 
method. 

The  paiticulars  accounted  for  by  the  sluritfii  afford  us  a  com- 
(OThc  Jcnu  plete  view  of  the  (iuancial  condition  of  the  country.  The  first 
oonntjr.  ,  item  19  the  •  firma '  or  form  of  the  shire'.  Tins  is  a  sort  of 
composition  for  all  the  profits  arising  to  the  kin^  from  his 
ancient  claims  on  tlie  land  and  from  the  judicial  procecdinjyfs  of 
tlie  shire-moot:  the  rent  of  drlailied  pieces  of  demesne  laml, 
the  remnants  of  the  ancient  Iblkland  ;  the  payments  due  from 
corporate  bodies  and  individuals  for  the  primitive  gifts,  tlie 
offerings  made  in  kind,  or  the  hospitality, — ihe  feorm-fttltam, — 
which  the  kings  had  a  right  to  exact  from  their  subject^  and 
which  Were  before  the  time  of  Domesday  generally  couimutt'd 
for  money;  the  fines  or  a  portion  of  the  fino  jiaid  in  the 
ordinary  pix>cefs  of  the  county  courts,  and  other  Bmall  miscel- 
laneous incidents.  These  had  been,  soon  after  the  roropoHtion 
of  I>omesday,  estimittcd  at  a  fixed  8uni,  which  was  reganled  as 
a  sort  of  rent  or  comjxisitioii  ut  which  the  county  wa»  let  to  the 
eherifl',  and  recorded  in  the  Jiolulu*  Exacloritu ;  for  this,  under 


4 

4 


'  ilulox,  Ilist.  Ezcli.  p.  ;o9.  The  fire  which  Jailniytxl  the  oU  Houn* 
u{  Parliiunent  is  nud  tn  have  uriginAt«<l  in  the  hurniDg  of  the  old  Excheqaer 
tollieis. 

"  The  fanii,  ferm,  or  firuin,  the  rent  or  comfjosit! ■•"  '  '  ^^\-  a.ncieOt 
feomi-fullum,   or  |iruri«iiin  |i»y»tile  in  kind   to  tlic  u  king*. 

Tlio  laslory  of  the  word  in  its  French  form  wouM  be  ii<  The  um 

of  the  word  for  a  j-ecuniarj'  javraeiit  u  tracnl  long  tieforr  ih*'  Norman 
C<iDqueat ;  Staplotuo,  i.  p.  ziv.  On  the  Rutului  Eiacturiua,  tc*  Dial'igua, 
I.  e.  |8. 
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ilic  name  of  ferm,  he  aiiowerod  aiiiiunlly ;  if  Lib  leccipU  wem  in 
rscesj),  lie  rettiiiied  the  balauce  iis  his  Inwful  profit,  the  wages  of 
biif  ncn'icf  ;  if  ihu  iiroetcdii  fell  Ijelow  the  reriu,  he  had  to  pay 
the  JifTeiriico  from  Iiim  own  purse.  If  land  chiirKeahle  with  Suareai 
these  inmi  fell  out.  of  cultivation,  he  uaa  excused  a  proportionate  tim  fonu. 
amount  under  the  head  of  wat<te ;  if  tiew  land  was  brought 
under  lillago,  he  lad  to  account  for  the  profit  under  the  title  of 
increment*.  Befoie  rendering  this  account,  the  sheiifT  dis- 
chartfed  Ihe  hiiig's  debts  in  the  shire,  paid  the  royal  benefuctioiis 
to  relijfious  Iiouncp,  provided  for  tl.e  muintenaiice  of  stock  on  thu 
crown  lands,  the  expenses  of  public  business!,  the  cost  of  pro- 
vib-ious  supplied  to  the  court,  and  the  travelling  expenses  of  the 
king  and  his  visitors  incurred  within  his  district  *.  The  pay- 
ments had  been  long  made  in  kind,  and  even  in  the  reign  of 
Henry  II  old  men  remembered  how  corn  and  cattle  had  Iteen  once 
brought  up  to  tliecouitns  the  tribute  of  vaiious  shires';  hoi'ses, 
hounds,  and  hawks  were  still  received  at  a  settled  valuation,  in 
payment  of  debt  or  fine  *. 

The  next  item  in  [wint  of  importance  is  the  Danegeld,  a  tax  (a)Tiio 
which  had  assumtil  in  Norman  times  the  character  of  ordinary 
revenue  °,  and  which,  like  the  ferm,  was  compounded  for  liy  the 
siieriir  at  a  fixed  sum.  This  tax  had  Ix'eu  increastnl  heavily 
by  William  the  Conqueror:  in  A.D.  1084  it  had  been  trebletl  ° ; 
fiix  shillings  were  exacted  from  each  hide  of  geldable  lanil,  in- 
stead of  two,  the  usual  tuin  raised  under  the  Anglo-Saxon 
king,  and  tlie  accounts  of  the  ium  received  from  Uie  Western 

'   Moilox,  jip.  315,  JJ*"-  *  Piftli>(,'n«,  ii.  6.  '  Ibiil.  i.  7. 

*  £,  g.  Ivo  de  Htrix  ()»ys  five  ilrxtrurii,  tlettriers  or  warhortes,  that  lie 

imr  tmvo  certain  Inudu  at  fits-fiimi ;  Pipe  Itoll  31  Henry  I,  p.  7  ;  Bcginalil 

dc  MviMoni  l>»y»  one/vgalor,  or  ci>nr»!ng-<log,  for  t!ie  like  privilege  ;  ibiil. 

,ij  :    WiUinin  tie  Merlai,  a  pnlfrey ;    p.   36 :    Oali  ile  Liiiculn,  a  hundred 

*  Norruc  '  hawks  nud  a  hundred  gerfalcuua  ;  p.  111.     The  fugator  •««nia  to 

iiav«  b««n  worlli  twenty  nhillinga,  p.  35  ;   a  haw  k,  401.  p.  47 ;  a  de«trier 

.from  40*.  tti  £10,  pp.  II,  85.     In  DiimeBdaj5  the  count  of  Meulan  (Mel- 

llcQt)  reci:ivea  a  larg«  payment  in  honey  w  one  of  the  due*  uf  the  county. 

Abuiidaiit  illuatntiuna  of  thia  may  be  found  buth  in  IlomeiMlay  and  in  the 

i»ipe  Rolls. 

jr..    iiitrni  niAluni  ai>|U«  in  hudiernuui  diem  diiravit,  el  din,  niai  Del 

Juraliit.     Ktigibua  luuivjuo  nuatria  niudo  |>er!iulvitiiua  et 

<  :.hI  iJarit  jienoUrliatur    ex  iDrtl'abiU  terrute;'    1{.  iltint. 

l«l>,   V.   tl.    i<i-,. 

'  Chnm.  Sax.  a.n.  1083. 
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counties  on  tins  occasion  are  |)rcservecl  in  the  record  known  nii 
t)ie  Ddnicsilay  of  Exeter.  It  may  Ik.'  veasoiiiiljly  inferred  tLiil 
tlie  fixing  of  ilie  Bum  of  the  Dnnegtdd  for  eucli  county  wag  cine 
of  the  results  of  the  Domesday  Survey ;  and  it  mu«t  not  be 
understoc«l  that  tho  sums  accounted  for  under  this  heml  afford 
any  clue  to  the  extent  of  land  in  cultivation.  Monnstcrics  pos- 
sessed in  many  cafes  irarauuily  from  Danegold  ;  in  other  eases 
they  hud  Kjiecial  commutations ;  a  large  extent  of  land  frtv 
quently  '  defendit  se,"  that  is,  was  held  ri-sporisihle,  or  rated,  ea 
one  hide  ;  and  all  persons  employed  in  the  king's  service  were 
excepted  from  the  impost.  The  Dancgeld  was  a  very  nnjiopnl.nr 
tax,  probahly  Ijecausc  it  was  the  plea  on  which  the  sherilTs  made 
their  greatest  profit;  it  was  believed  tliat  Henry  I  hud  umde  a 
vow  to  abolish  it ;  and  the  »l>olition  was  accordingly  made  a 
point  among  the  concessiocs  won  from  Stephen  at  the  beginning 
of  his  reign.  It  was  really  got  lid  of  by  Henry  II,  who  bow- 
ever  taxed  the  hind  in  much  the  Fnnit'  way  nnder  other  names  ; 
and  it  wa.s  in  very  nearly  the  same  form  reproduced  under  the 
title  of  carucagu  by  the  ministers  of  Richard  I,  With  the 
Uanegeld  may  l>e  noticed  another  impost  which  fell  in  the  time 
of  llenry  I  on  the  towns  chiefly,  and  which,  nllhough  it  liore 
the  feudal  name  of  auxilium  '  or  aiti,  and  answers  to  the  Uter 
tallage,  was  probahly  the  tax  which  represented  in  the  case  of 
the  towns  the  .same  demand  as  in  the  country  was  met  by  the 
Danegeld.  It  seems,  like  the  r>tuiegeld,  to  have  been  a  fixed 
(■nni  payable  annually. 

A  third  hcHtl  of  ordinary  or  ancient  national  revenue  com- 


4 


'  In  llie  l'i|*  It-'ll  of  ^t  Henry  I,  the  niixiliiim  biuyi  <>r  riviuti't  ij  in 
(ivei'v  CMC  a  round  num.  varying  fr<jm  £i,  tlic  nuxiliiiiii  of  Winchcomlic, 
t<>  £l]o,  the  miiviliuin  of  London.  Itvuidoi  thene  uvxilm  Imrtfomm  Uiurv 
are  hudil-  iiniall  jiiiymenU  in  WilU  itnd  Hcrku  i-allcd  uuxilium  n/mitatu», 
luid  in  Siirre<>',  Emivx,  nnd  B«ron,  aus-ilium  mililiim.  Tf  tliate  uv  not 
MTMUn  from  a  proviou*  year,  in  >v)iicli  Oxf-rr  iiiiiy  ha^  o  been  Homo  gcuicral 
impott  of  the  lort.  they  must  be  regi>rd<;(l  an  ajivcial  |>i>vmenlii  Iwlongfio^  t<i 
thoHe  comities.  Ait  nuTt'lium  df  iHtlitilruf  \n  iiientiout:il  in  Uio  Lilier  Xigvr, 
i.  5(1,  where  it  in  Miid  that  when  the  king  itite*  nn  »n.Tillniii  of  jo&,  the 
kniehU  of  Willikin  of  AvranchM,  in  Kent,  pity  only  ik.;  if  he  taka  • 
utitrk,  they  pay  8». :  tlti*  Be«mi  however  to  be  a  tu-'utnye.  Thi;<i«j»/i»m 
rtrecomi'x  nas  a  dilferent  payment,  made  to  the  thcrill'  for  hi.  .i-.;.-. . 
TbeM  auxiliit  litu»(  li«  dtBtiDguiibtHi  finxii  the  three  f«uiUl  aiti*. 
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prised  tlio  proceeds  of  the  plens  of  the  crown ;  the  fines  and  fil  ^"^t*^ 
other  profits  arising  from  the  trial  of  offences  which  hud  been  "'tiwcri.n 
levered  from  the  onJiniiry  operation  of  the  bhire  iind  hundred, 
Hiid  which,  nitliough  tried  before  the  sheriff  in  his  charrtcter  as 
justice,  were,  so  fw  sh  the  fines  were  concerned,  made  to  con- 
tribute dirt'ct'y  to  tlie  incomo  of  the  king '.  Of  these  the  most 
important  i»  t.lie  murdnim,  the  fine  payable,  as  lias  been  already 
staled,  by  tlie  hundred  in  which  a  murder  has  taken  place  in 
case  of  its  failing  to  prove  the  slain  man  to  be  an  Englishman. 
The  commixture  of  the  populations  had  so  far  proceeded  in  tlio 
time  of  Henry  II  that  it  was  impossible  to  decide  the  question 
of  nationality,  and  all  murders  were  pnnisbed  alike  '■'.  With 
these  may  be  mentioned  a  wide  class  of  amercements,  mme  of 
which  have  their  origin  in  Anglo-Saxon  and  some  in  feudal 
customs ;  of  tlio  former  are  fines  for  non-appearance  in  the 
huiiiU'cd  and  shire  courts,  and  of  the  latter  (lenalties  for  breach 
of  forest  law. 

Under  the  head  of  feudal  income'  come  all  the  items  arising  («) F»a<!ai 
from  the  transfer  of  lands,  reliefs,  guardianship,  marriage, 
escheat,  and  other  incidents  ;  the  sale  of  public  offices  included. 
This  was  of  course  a  large  and  comparatively  permanent  source 
of  revenue.  The  arbitrary  sums  exacted  under  the  name  of 
reliefs  by  William  Itufus  were  one  of  the  grievances  which 
Henry  I  in  his  coronation  charter  undertook  to  redress.  We  b»\\»u, 
are  not  able  to  discover  how  this  promise  was  fulfilled,  for 
although  in  the  reign  of  Henry  II  a  regular  arrangement 
apl>enr8  to  be  in  force  by  which  the  relief  of  the  kni;L,'ht's  fee 
wa*  five  jMuuds,  and  that  of  the  barony  one  hundred,  the  corre- 
s]H>n<liug  j)aynients  in  his  grandfather's  reign  are  not  to  be 
brought  under  so  &imple  a  principle '.     It  is  however  probable 

'  Atnive,  p.  JOf. 

'  Di&Iogut.  i.  lo;  .Select  Chu-ten,  p.  30 1.  The  |taymenU  on  tlii>  he»l 
are  very  v»riouf,  even  in  the  »aiiie  huodred;  nee  the  Roll  of  31  Itcnry  I, 
pp.  8,  9,  till. 

•  Tlie  five  mnrkt  of  friidal  tenure,  (l)  hereditary  luooenion,  t,i,  reliefii, 

4)  aids,  and  15)  exelienti,  all  receive  »l>anJant 

[  ,?i  Henry  I. 

'  .iiniii.T,  ni>i    r.>rii   ir    ;i6  »q. ;   e.g.  under  Hoary  II  Hugh  de  Chaii- 

cumb  ]wye  ^30  for  a  relief  for  «ii  knighte'  feea.     But  the  luma  continue  tu 
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that  0  record  of  tlie  numtn-r  of  knights'  fees  in  Kngkiid 
had  been  made  before  llie  dealh  of  Henry  I,  and  that  it 
was  the  basis  of  the  tx)mputtttiou  adopted  l>y  his  grandson. 
Before  this  was  done,  the  valuation,  where  the  payment  was 
not  altogether  ai-bitrarv,  must  hiive  been  made  accordiof; 
to  the  record  of  tho  hidage  preserved  iu  l)oniesday.  And  it 
may  be  observed,  that  whibt  Henry  I  took,  as  an  aid  for  the 
niarriiige  of  his  daughter,  three  s-liillings  on  each  hide  ',  Henry 
II,  on  a  like  occasion,  took  one  mark  on  the  knight's  fee*. 
Whatever  was  the  basis  of  rating,  all  the  feudal  incidents 
would  be  nccounted  for  in  the  same  way.  Honry  I  ni.«y  have 
taken  an  aid  on  the  occasion  of  his  son's  knighthood,  as  he  did 
on  his  daughter's  marriage,  but  of  this  there  is  no  record.  The 
Pipe  Koll  of  the  thirty-first  year  of  his  reign  contains  several 
notices  of  sums  j>aid  for  permission  lo  determine  suits  connected 
with  land,  by  covenant  or  by  trial  by  battle;  for  leave  to 
jnarry,  to  avoid  answering  the  claim  of  another  claimant,  for 
cancelling  agreements  of  exchange,  and  for  other  lilM-rtics  which 
betray  the  existence  of  a  good  deal  of  legal  oppression. 

The  forest  law,  which,  heavy  as  it  was  under  William  the 
t'onijueror,  seems  to  have  reached  the  extreme  of  severity  and 
cruelty  under  Henry  I,  was  also  made  a  source  of  revenue. 
The  fines  exacted  by  the  justices  under  tliia  system  form  a  con- 
siderable item  in  the  account.^. 

Among  the  great  offices  of  the  household  which  appear  from 
the  Pipe  Roll  to  have  been  saleable  are  those  of  dapifer,  roar- 
(•hal,  and  chancellor.  Tlie  last-mentioned  officer  in  A.D.  1 1 30  owes 
£3006  13s.  4rf.  for  the  great  seal';  the  office  of  treasurer  was 
bought  by  Bishop  Nigel  for  his  son  for  .£400  *.  Inferior 
places  in  the  legal  sfafif  are  also  sold.  In  Norfolk,  Bei\)amin 
pay*  £^  5«.  to  lie  allowed  to  keep  the  pleas  of  the  crown  * ;  in 


yjty  occaaionally  niitil  MtUed  \\y  iA»g\\%  Carta,  which  lefen  lo  ibe  fTtteni 
mrntiuned  Above.  a»  Uio  aniiquum  rtltri»m  ;  %ad  Uie  Di«loj;iu  ilMcnbd 
the  rrlier  uf  it  bamn  •<  matter  of  fpedal  urmutfrmeal  with  th<  king;  lib. 
ii.  c.  10. 

'  Hon.  Hunt.  fol.  J17.  '  \(aiIoi,  llj^t.  Eich.  p.  398. 

'  Koll  3»  Hetirj-  i,  |>.  140.  '  Hi»t.  Klicn*.,  Ae^'.  S«&  i,  617. 

•  Boll  31  Uenry  1,  p.  91. 
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Norlbumberlaiid,  Uhtrtd  M>n  tT  Wnlthoof  mukes  a  jwyineiit  for 
Ihe  grunt  of  ha'  and  soc,  atid  n  simibir  transaction  is  recorded 
in  Suffolk';  John  the  Marshal  pays  forty  marks  for  a  niaster- 
ehip  in  king's  court,  Humfrey  Bohuu  four  hundred  niurke  to  he 
dapifer  regis*;  Uichiird  Fitz-Alured  jmys  fifteen  marks  that 
he  may  nit  with  Ralph  Basset  on  the  king's  pleas  in  Bucking- 
liamshirc '.  At  the  same  time  the  officers  of  tho  ancient  courts 
are  found  purchasing  relief  from  their  responsihilities ;  the 
ijudicft  t\n<i  juratores  of  Yorkshire  jiay  Xioo  that  they  may  he 
'  judges  and  juixirs  no  longer,  anxious  no  douht  to  avoid  the 
Iienvy  tines  exacted  from  them  either  for  non-attendance  or  for 
other  neglect  of  duty  *. 

The  fum  accounted  for  in  th>i  single  Pipe  Roll  of  the  reign  (iru« 
of  Henry  1,  including  all  the  debts  and  other  gross  receipts,  is  the  nven 
not   less    than    £66,000    for    the    ytar.     The    oxhauativo   and 
ortlerly  character  of  the  roll  is  in  marked  contrast  with   the 
very  scanty  details  of  the  similai*  accounts  at  the  beginning  of 
Henry  IPs    ruign,  when  the  wholf  sum  accounted  for  is   not 
more  than  i.'23,ooo:  and  ibis  fully  confirms  the  statements  of 
the  histoiians  atd  of  the  WTiter  of  the  Dialogua  de  Scaccario,  ^^ 
(us  to  thi'  ruiiioun  state  into  which  the  machinery  of  government 
liad  fallen  under  Stephen. 

But  it  is  not  onlj'  in  the  department  of  finance  that  this  syitem  nt 
most  importaait  record  illustrates  constitutional  history,  and  we 
must  refer  to  it  again  in  examining  the  framework  of  the 
Norman  judicature.  Before  doing  this  it  will  be  necessary  to 
recur  to  the  Domesday  Sun-ey,  which  was  not  only  the  general 
nH:ord  of  tlie  roj-al  revenue,  but  the  rate-book  of  valuation  of 
all  thr  land  in  the  king<lom.  The  fonnalion  of  this  record 
afToi'dcd  a  pivcvdent  for  a  rating  system  which  was  of  no  small 
impottano!  in  its  bearing  on  later  history  :  and  it  in  not  a  Utile 
singular  that  a  measure  taken  by  the  Conqueror,  in  order  to  fix 
and  make  available  to  the  utmost  his  hold  upon  the  country, 
ihuuld  be  tho  first  step  in  a  coutiiiuuus  jirocess  by  which  thu 

'  Unll  31  Hear;  I,  pp.  36,  98, 

'  Ihirl.  p.  18.     Adam  dc  Port  inyi  ^£9  to  be  dapifer     Ibid. 

'  JUd.  p.  Joi.  '  Ibid.  p.  n 
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nation  arrived  ulliiuately  at  the  {lOwer  of  taxing  ilaelf,  ajkI 
thus  controlling  thf  wLole  framework  of  the  constitution  and 
the  whole  jxjlicy  of  jfoverninent. 

The  Domesday  Survey  was  ordered  by  William  in  a  great 
council  hold  at  Christmas  1085  at  Glouccsler,  when  a  Duiish 
iuvnsion  was  supposed  to  be  imminent.  It  was  curried  into 
execution  during  the  following  year  by  officers  a])i>ointed  by 
the  king,  who  visited  the  several  counties,  ajid  called  before 
them  all  those  persons  of  whom  in  ordinary  time!)  the  county 
court  was  composed.  Tradition  recorded  that,  when  the  Con- 
queror wished  to  confinn  the  national  laws,  in  order  to  obtain  a 
true  rcjiort  of  those  laws  he  summoned  to  his  court  twelve 
elected  representatives  of  each  shire  to  declare  upon  oath  the 
ancient  lawful  customs '.  A  similar  plan  was  now  adoptt^. 
The  king's  barons  exacted  an  oath  from  the  sheriff  and  all  the 
barons  and  Norman  landholders  of  the  sliire  ;  every  hundred 
appeai-ed  also  by  sworn  representatives,  and  from  each  township 
the  priest,  the  reeve,  and  six  villeins  or  ceorls''.  On  the  de- 
{losition  or  verdict  of  these  jurors  was  drawn  up  the  reiH>rt  of 
the  name  of  each  manor  or  township,  and  its  present  and  late 
holder  :  its  extent  in  hides,  the  number  of  ploughs  for  which  it 
furnished  work ;    the  number  of  homagers,  ceorls  or  villeins, 
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'  *  Willelmiu  rex,  quarto  anno  regni  sui,  comilio  t«mnuu  auornm  fecit 
nummoneri  per  universoi  ooniulatus  An^l'^ae  ADg1<Ki  noliilet  et  aapientea  et 
•ua  lege  enidiUM,  ut  eorum  it  jura  et  conauetu<luic4  ab  ipau  audirct. 
Elect!  igitur  de  ningulia  toUas  |iatriae  comitatibrnt  \\n  duodecira  jure- 
jurando  confirmaverunt  primo  ut  quoad  po«>«nt  recto  tramiU  .  .  .  legtmi 
auarura  cunauetudinem  et  aancita  patefucerent ; '  Hoveden,  ii.  jlS;  Select 
Charten,  p.  81. 

'  '  Hio  tubM-'ribitur  inquiritio  terrarum.  quo  modo  baronea  regis  in- 
quirunt,  videlicet  per  Bacramentuni  vicecnmitia  icirao  el  oraniain  baroniiin 
ct  eorum  Frflticigei.annn,  et  totius  contiiriatU'*,  presbyleri,  pt-aeiNMiii,  vi. 
viUanorum  uiuu^eujuiique  villae.  iJeinde  quuuiotln  vocatur  ni.'tnsin;  quia 
tenuit  earn  tempore  regix  Ksdwardi,  quia  modo  tenet,  quoi  liidae,  qiiot  carru- 
eatao  in  doininio,  quot  houiinuni ;  quot  villani,  quotcotaril,  quot  aerii ;  quot 
litxrri  liumines, quot  aocheiuanni ;  quantum  tilvae.quantuiii  prati, quut  paacu- 
nmm,  quot  niulendinn,  quot  piacinae;  quantum  est  addilum  vcl  aUlatuui ; 
quantum  valebat  totum  eitiuil,  et  quantum  luodii ;  qunntum  ibi  qtiixqiie 
lilwr  homo  Tel  aocbem.iouua  liabuit  vcl  li;tbet.  Hiw  totum  tripliciter, 
tvilicet  teui|)ore  regiu  Aedwardi  el  n'l  >  I  ■  '■■•  WLH.l,.,,.  .L.Iii  ,»  ,|uo- I 
modo  ait  modo;  et  ei  poteat  plua  h.t  la;, 

Dotn.  iii.  497.     Henry  of  Huntingd'  1   _  i.i  uf  | 

jastitiarii ;  fol.  ill. 
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cott«r«,  and    serfs ;    how  many  tVeemen,   how  many  aokemen ; 

the  extent  of  wood,  meadow,  and  pastare ;  the  number  of  mills 

and  fishericH ;   the  increase  and  decrease  since  King  Edward's 

time ;  the  several  and  colleetivc  values  of  every  holding.     By  ■ 

this  report  an  exhaustive  register  of  the  land   and  its  capa- 

hilitica  was  formed,  which  was  never  entirely  superseded :  for 

although  the  feudal  taxation  was,  within  a  century  after,  based 

on  tlie  knight's  fee  instead  of  the  hide,  much  of  the  general 

taxation  continued  to  be  assessed  on  (he  hide,  and,  the  number 

of  hides  which  the  knight's  fee   contained  being  known,  the 

number    of    knights'    fees    in    any   particular    holding    could 

be  easily  discovered.     Eanulf  Flambard,  ns   Orflericns  Vitalis 

informs  us,  attempted  to  reduce  the  niunber  of  acres  contained 

in  the  bide  from  the  English  to  the  Norman  computation,  and 

if  he  had  succeedtd  the  measure  would  have  compelled  a  new 

assessment';  but,  as  E)omesday  continued   to  be  the  ultimate 

authority  for  the  rating  of  the  country,  the  attempt,  if  it  were 

ever  made,  must  be  understood  to  have  failed.     But  the  changes  Circniui 

in  the  ownership  of  laud,  the  formation  of  new  forests,  and  the  1 

bringing  of  old  wastes  into  cultivation,  must   have  made   it  > 

diiScult  to  secure  a  fair  apportionment  of  taxation  ;  and  this 

compelled  on  the  j>art  of  the  exchequer  proceedings  which  we 

find  in  cIom  couuexion  with  the  provincial  administration  of 

justice.     It   is   unnecessarj'  here  to   anticipate  in   detail  what 

'  Stc  «bovc,  pp.  3J7,  376.  OrJ.  Vit.  viii.  8  :  ■  Uic  juvenem  frsndalentu 
•liniuUtionibuii  inquieUrit  regem,  iociUuia  ut  totiug  AnglUe  reviseret 
descriptionem,  .\tigli(«eque  telluris  oomprobiuu  iteraret  partitionem,  sub- 
ditlsque  reciileret  tAm  advenis  quitm  iniligcniis  quicquid  inveniretur  ulUn 
certiim  <liiiieD«i'inoin.  Aniineiitc  reg;e  nninLii  carruestas,  quas  AngU  bida« 
vocanl,  fuuiculo  luenHua  wt  «t  detcnpsit:  puKtposititque  nieiuima  qua* 
til)eral«  Angli  jusan  Eduatdi  regis  largiter  dii^tribueraot,  iniminuit,  et 
regalre  fi»co<i  accumubinn  oolouia  aiAra  retruncavit.  Ruria  iuqa«  olim 
dluliua  nacti  diminntione  et  in»iliti  vectiKalia  gravi  exaggeracione,  aupplice* 
rcgiae  tidelitati  plebei  indmenter  opprc^^^it,  ablatis  r«hu«  attennaTii,  et  in 
Diniiara  egeatateni  de  iogeati  oopia  rcdegit.'  Palgrave,  Normandy  and 
England,  gives  an  elaborate  amplifimtion  nf  ihia  >tor}r,  explaining  tliat 
whert-aa   the   |  i    '     '  '         '     '       '      '       h   the  baaii  of  the  earlier 

avctem  of  rai  computation  of  aorcag*. 

(V,,l     n     i.i, ^;.  J ;.,   will   aearcely  hear  tlila 

P<>  ''T  to  a  Nutiatitiilinn  of  th«<  abort  huiidrrd  fur  the  long 

ill  <  ■  '■  the  hi<le  of  land  ;    but  it  ia  more  proKible  that  the 

whole  »u>rj  i>  a  utiwpprvhenalon,  and  ia  to  Ije  referred  to  the  DoineadAjr 
Rorrey,  lu  which  Ranulf  •eema  moat  likely  to  hare  taken  a  part. 
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must  1)e  repeated  under  the  head  of  judicature :  it  is  enough  to 
remark  that,  as  early  as  the  reign  of  William  Rufus,  questioDH 
of  asseebraent  were  referred  by  the  crown  to  the  rejjorl  of  th" 
county  court,  aiid  that  in  the  n-ign  of  Uenry  I  the  asseBsment 
and  levying  of  taxation  seems  to  have  formed  one  portiou  of  the 
\  -T  duly  of  the  juatices,  who,  with  the  fuurtiuus  if  not  with  the 
\\  name  of  itinerant  judges,  transacted  the  local  busines?  of  the 
Exchequer  in  en<^'h  shire'. 

127.  So  intimate  is  the  connexion  of  judicature  with  finance 
under  the  Norman  kings,  that  we  scarcely  need  the  commenta 
of  the  liistorians  to  guide  us  to  the  conclusion,  that  it  waM 
mainly  for  the  sake  of  the  profits  that  justice  was  administered 
at  all.  Such  no  doubt  wa.s  the  principle  upon  which  Rannlf 
Flambard  and  his  master  acted.  A  deeper  and  more  atatee- 
maulike  view  probably  influenced  Houry  I  and  his  great  uittua- 
ter — the  belief  that  u  nation  in  which  justice  is  dpne  is  safer 
and  more  contented,  and  presents  therefore  an  easier  and  richer 
body  to  be  tuxfd.  But  there  is  no  reason  to  tupjKigo  that 
Henry  acted  on  any  higher  motive ;  the  value  of  justice  de- 
pended in  his  eyei»  vi-ry  much  on  the  amount  of  trea.iure  with 
which  it  supplied  him ;  and  accordingly  thcr.'  i*  nut  a  »iugK' 
fiscal  or  judicial  measure  of  his  reigu  by  which  light  is  not 
thrown  Ijofh  on  the  Curia  Regis  and  on  the  Exchequer. 

The  Curia  Uegis,  the  supieme  tribunal  of  judicature,  of 
judidiii  wliich  the  Exchequer  was  the  financial  department  or  seaaion, 
was,  as  ho.s  been  slated  already,  the  court  of  the  king  sitting  to 
adminiHter  justice  with  the  advice  of  his  counsellors';  thosn 
counsellors  being,  in  the  widest  acceptation,  the  whole  body  of 
temmt.s-in-cljief,  but,  in  the  more  limited  usage,  the  great  offioers 
of  the  household  and  specially  ap(.>oiiited  judgtc  The  great 
gutberings  of   the    uatioual    council   nuiy  b«   regarded  aa   full 
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'  See  below,  p.  4J0. 

•TtLit  W'illiftui  tlif  f'onqueror  beoni  caote*  in  p' . 
lAnfmncV  wontk  in  &  Inlter    K|>.    ir\\  «it<lre«art}  to  lb 
h»m:   'Hex 
*opit«  rmianrf 

auiliri  pnodrM,.  •       .• .■■    ..■  .>.u..  ■.  .:..,.„  ....    ....,, 

iiiinistvrot  Juilioe  In  {larran ;  Ucury  II  rcry  frequentiy. 
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Mtsions  of  the  Curin  Regis  or  fhe  Ourin  Regis,  «»  a  jierpetual 
cominiUee  of  the  iintioiiol  council,  but  there  ia  no  evidence  to 
prove  tliut.  the  tupnme  juiliculure  oriiririnteil  in  tht^  ideu  of 
vnch  a  devohilion  ol  suihority.  In  the  more  general  meetingg, 
as  at  the  three  iiuuuhI  plucita,  the  king  wore  his  crown,  and 
cotiBulted,  or  made  a  thow  of  consulting,  his  va.osal.s  on  all 
niattertt  of  etntc.  The  courts  in  the  king's  absence  were  pre- 
sided over  by  the  diief  or  great  justiciar.  Acting  '  ex  praecepto 
i-cgis  *  or  *  vice  sua,"  '  in  meo  loco,'  as  the  Conqueror  ex- 
pressed it'.  The  olher  persons  who  bear  the  title  of  jus- 
ticiar, the  ordinary  members,  us  they  may  be  called,  of  the 
court,  were  the  same  as  those  of  the  Exchequer ;  the  same 
|)cnon8  who  acted  as  liarou)<  in  the  latter  acted  ari  justices  in 
the  former;  the  fines  paid  or  remitted  in  the  Curia  were  re- 
corded in  the  Exchequer,  and  the  writ  that  was  issued  in  the 
one  chamber  was  trfate<l  by  the  other  as  being,  what  it  was 
truly,  its  own  act.  The  great  officers  of  the  household  seem  to 
have  acted  in  the  busines.s  of  the  Curia  Regis,  simply  however 
as  justices ;  wc  hove  no  record  that  ap])orlioiis  to  them  the 
definite  eeals  or  functions  which  they  held  in  the  Exchequer; 
accordingly  when  we  find  the  chancellor  or  chamberhiin  sitting 
in  judgment,  wo  are  not  to  suppose  that  the  cause  on  which  ho 
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'  GncUt't  concImrnM  on  the  chamclcr  of  thu  iiupreme  judii'aturo  of  ib^ 
Noruun  reigtu  kre  ms  follows : — Under  the  name  of  the  r'uri.t  Ucsu  i»  to 
Iw  nndentuixl  \.i\v  |>rreotuiI  jintiontiire  of  the  kinu; :  the  Curia  Kegio  doeii 
notcoimintoflhe  cntirooomuiunity  of  tcn«ntji-in-chief,  for  i« yet  thej-  forroeil 
no  dioUoct  bo<ly  or  corporAtinn  ;  nur  of  a  definite  nunil>er  of  great  vassal*, 
for  there  waa  a*  yet  00  legnl  line  drawn  between  great  va^jlalll  and  small : 
nor  of  a  definite  numlier  of  gi'eat  ulficiaU,  for  the  great  officials  were  not  «:• 
c<;nslituled  a«  to  form  a  court  of  peers  :  the  justice  <<f  tin:  l'uri:i,  which  wa4 
not  administered  by  the  king  himself,  WK<  administered  by  special  cum- 
rauirions,  not  by  a  standing  body  of  judges,  or  by  the  barons  of  the  Kx- 
chequcr.  Verwalt.  i.  131,  241-14.1.  This  is  an  extreme  view,  and  in 
harfnutiy  with  the  genernl  idea  held  by  this  great  jurist  of  the  al»<>liito 
de9|H>liHiii  of  the  Nonnan  soverciiins.  On  the  other  hand,  it  eaiiuot  lie 
dcnl.  '  ''.'■■  r    '  ■   -   •  ^  '    Cn^Iijih  writers  bus  lietjii  ti>  ascribe  to 

tbo  I  >';»ter  solidity  and  drfiuitent»s  than 

thcv     ...    ;      , Til'  li'-w  lOiioh  I  have  tried  to 

iudic.it4'  in  the  text  and  in  ,'  the  period  ns  one 

uf  transition,  in  which  rouii:  1  check  on  dospulic 

•tttltarity,  will  probably  not  «iauiieud  iistUf  tu  the  luaiotainer*  of  either 
vi«w. 
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decides  is  one  bfldiiging  spei'iivUy  to  the  chniicery  or  the  ehara- 
lier ;  be  is  tiniply  a  member  of  the  king's  judicial  court. 

The  number  of  persons  who  filled  the  office  of  justice  or 
biiron  of  tlie  Exchequer  during  the  Norman  reigns  was  not  very 
large,  nor  lire  the  relations  of  the  members  of  the  court  to  one 
another  very  well  defined ;  it  is  even  possible  that  a  clo«  ex- 
nminntiiin  of  existing  records  would  show  that  all  the  officer 
who  discharged  judicial  functions  were  members,  under  some 
other  title,  of  the  king's  household.  Roger  of  Salisbury  bore 
the  name  of  '  juslitiurius '  from  the  year  1107  to  his  death  ;  but 
there  are  several  other  justices ',  mentioned  lioth  in  records  and 
by  the  liistorians,  whose  ])ogition  seems  to  be  scarcely  inferior  to 
his ".  Raljih  Basset  appears  early  in  the  reign  of  Ileni-y  I  ns  a 
very  influential  judge ' ;  hia  son  Ricliard  in  called  by  Ordericus 
Vitalift  and  Henry  of  Huntingdon  '  capitalis  juslitiarius  * '  even 
during  the  life  of  Bishop  Roger;  and  Geoffrey  de  Clinton,  who 
was  tlie  king's  chamberlain  or  treasurer,  held  pleas  in  AJt.  1 130 
over  all  England  *.  The  Pipe  Roll  of  that  year  furnishes  us 
with  the  names  of  other  justices :  plena  were  held  not  only  hj 

'  Ben'dM  tli«  quealiou  of  the  chief  juiiticiitrahip,  treitted  kbovc,  the  title 
(if  jiittitik,  or  ju>Ci(JAriai.  hiu  obsouritie*  of  iu  own.  (Ij  II  is  often 
lued  in  &  very  yeiieml  way,  in  the  falutatioiia  prefixetl  In  '  *  '  ot>- 
niitibus  et  biin>nil>us  et,  juKtiliariis  ct  vicecoroilibue  , '    iu  nl  .  in 

include,  m  it  <liil  in  France,  all  Undownens  who  posbou  .  :.  'licir 
own,  or  ai'o  quulified  to  not  an  judietf  in  the  ibirc-moot.  bier  Hmry  I'* 
charter  to  Lundoh,  and  the  Lt'gea  Hcnrici  I,  {  19;  Select  C'liart«n, 
pp.  106,  108.  (1'  It  l>eloni!«  to  the  theriffi,  w)io  are  CAlled  liy  John 
of  Salisbury  Polycr.  v.  15,  16)  jtuli fine  erranles,  und  to  whom  th«  name 
juttitia  in  the  »o-calU'<l  Uwk  of  Kdward  tli'         '  'It 

it  probable  that  whiUt  the  aheriff,  in  hid  .  I>e- 

tent  to  direct  the  rnttoniary  busineM  of  tlm  .    ,.,. -^-  ...  (in 

that  he  traiutacted  upeciol  buainrw  under  the  kinjf'it  writ  :.>o, 

lib.  iii.  c,  35    <yA.  1640,  f.  IJ4  .     (J'l  It  i«  »i»-cially  ffiren  t..  the 

kios'e  court,  e.g.  to  Miles  of  Gluncevter,  '  bar»ni  et  jiixtitiario  nieo '  t,c'hart«r 
of  Stephen,  Madox,  ll:Et.  Ivtch.  p.  133  ;  in  which  «en»e  it  Meuu  to  |nxiv« 
that  hi"  pimilton  wu  uue  uf  judicial  authority  ai  well  a«  intniiiturial.  (4 
To  the  chief  juatice.  ilenry  of  llunlingdoii  [,'ive«  the  name  ti>  the  com- 
miaioners  of  the  Dr'mt»d»y  .Survey,  fol  J I  J,  who  are  railed  luimnfM  in  the 
.Survey  itulf ;    fee  ntnive,  p.  416. 

'  See  the  remarks  on  the  drvrlo)>niont  of  the  ehief  ju«licianbi|i,  above, 
11.  374.  Ilniry  I  t<-lU  Aimelm  that  he  haa  ortWvd  th«  juttician  to  Mt  by 
iiU  adrice.     .An*.  Ejji.  lib.  iv.  r|>.  t)y'\ 

*  Ord.  Vit.  vi.  10,  xi.  >:   ('hnoi.  AbingJou,  ii.  170. 

*  Ord.  Vit.  liii.  26 ;   Hen.  limit,  de  tout.  Mnndi ;  Antf.  Sac  U.  701. 

*  Sm  Mon.  Angl.  ri,  918.     Pj[ic  Roll  31  Hen.  I. 
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the  two  BaeseiH  and  Geoffrey  de  Clinton,  but  by  William  of 
Albtiii  the  Butler,  Eustace  FitK-Jolin  and  Waller  Esptc,  Miles 
of  Gloucester  the  Constiible,  Paiu  Fitx-John,  Kobcrt  Arundel, 
and  Wiilkeliii  Visdeloup '.  Other  uamea  may  perhaps  bo  found 
in  tlie  charters  of  Henry  I  and  Stephen.  The  cayitalia  jastitia 
however  seems  t<»  be  the  only  one  of  the  body  to  whom,  in 
formal  documents,  a  dctenuinate  position  as  the  |(ii>g'>)  repre- 
sentative is  assigned  *. 

The  Curia  Hegis,  in  thia  aspect,  was  tjie  mitdunj 

which  tlie   iuiTici:il   nower  of  the  crown  ^^^^ 

wide  biilien-  of  leijiil  biiaiiieji»-)^n  which,  in  its  now  cuiiipjicated 
relutiuuss,   it   was   IjroughTtojjear.     That    busineas   coni:i«tcd 
lurgrfy  of  causes  in  which  the  king's  interest  was  concerned,  or 
which  were  brought  up  by  way  of  appeal  when  tlie  suitors  were 
sufficiently  powerful   (o   obtain   such  a    favour,   or  when    the 
{)Ower8  of  the  popular  courts  had  been  exhausted  or  had  failed 
to  do  justice '.     In  theee  particulars  it  succeeded  tu  the  royal 
jurisdiction  of  the  Anclo-Suxou  kinffs.     It  wtw  aLo  a  tribiilial  itiuhoriti 
of  primar>-  [Pj;"''!  "V  IP*^"  ^(,  '''"riutes  between  jln:.^teimiLs-in-  fi'Mi  iii... 
chief  of  the  er^^u,  a  fej;^al_^;mii't  iujftlliidi  "vfxiy  :il''a"'-led  (he  svatain,  nn 
(juarrels  of  the  Nuriiian  lord.^,  who  were  ^m^  strung;  ^  yimyiit  rrom  tlm 
to    the    Mm|ilH    |iist|i-^  ci<    t[|e    shire  _i^nd    j^uidrcj*.      It   wn.*! 

'  Pii>e  RoU  31  Hen.  1. 

'  See  the  cliartcr  of  Henry  I  to  the  Canoiu  of  Trinity,  Aldyate :  '  El 
proiiibeo  rapor  foriifacturua  lueain  quod  non  ponantur  iu  plscituui  de  ali- 
quo  t«oemeiilo  nisi  conim  rne  vel  capital!  juatitia  me<i ; '  Fot.d.  i.  1 :. 

'  The  Pipe  Roll  of  Henry  I  doe»  not  expressly  n^ention  the  juriiiliiaioii 
of  the  Curia  Regis,  but  it  is  prubsble  that  moat  of  the  entries  '  pro  recto 
terrae  suae'  nnd  the  like  refer  to  suit*  in  whiuh  a  writ  has  been  obtained 
from  the  court.  Cases  in  the  King's  court  during  the  reign  of  Henry  1 
will  be  found  in  the  Chronicle  uf  Battle,  p.  51  ;  in  the  Chriuiicle  of  .Abing- 
don, ii.  l8j  ;  iu  the  Cartulary  of  Gloucester,  i.  236 ;  in  Klmhain,  ed.  H;ird- 
wick,  pp.  355,  ,^6a,  366,  38  J.  "Kic.  de  Rulloa  debet  i.  inarcani  .-luri  iit 
juste  trsotetur  in  curia  doinini  sui;'  Pipe  R"ll,  p.  143.  '  Walterua  ,N!al- 
travers  re<ldit  couiputum  de  30  marcis  argenti  ut  rex  juvet  eum  versus 
Pagaiiuui  Kilium  Johannia;'  Ibid.  p.  124.  '  Biin>en»ea  de  Gloeceelru  dc- 
bent  30  uiarcas  ar^renti  si  possent  recuperare  jiecuniam  Buam  per  justiliaui 
regi*,  quae  ablata  fuit  cii  iu  Hibemia  ;'  Ibid.  p.  77. 

*  *£t  «i  amodo  exiur^t  placitum  de  divisione  terrsniin,  si  cat  inter 

baroDea  meos  dominicos,  tractetur  placitum  in  curia  mea:  ct,  si  est  inter 

I  varaiaoTM  duorum  duminorum,  tractetur  iu  coniilatu  ; '  Writ  of  Henry  I ; 

I  below,  p.  435.     Such  a  trial  is  dewribed  in  a  charter  of  Henry  1  in  the 

I  Cartulary  of  Glouoeater,  L  136 :  and  see  the  trial  of  the  bishop  of  Durham ; 
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iiowever  more  iLan  this:  the  ancient  custinnai-y  process  of  the 
local  courts,  with  that  strict  mHinteiiniire  of  lormnlitieH  and  Ihut 
incupacity  for  regarJing  equitalile  i-ousiiitTiilioim  which  8eeiu.i| 
iuseparablo  I'roin  the  idea  of  eo>ii])urj;atton  and  ordriil,  was  now! 
l>ecoiuin^'  uiitiquated.     As  a  spocirtl  favour,  suits  were  brought 
up  from  tliu  view  of  the  provincial  courta  to  lie  ikcitled  by  socltJ 
new  methods  as  the  witdum  of  the  king  and  hix  couusellnral 
might  invent ;  and  from  the  Curia  Uegis  iAnued  the  writs  which! 
directed  inquiry  and  recoguition  of  rights  as  to  huid,  the  obli- 1 
Rations  of  tenure,  the  legitimacy  of  heira,  and  the  onforuenwutl 
of  local  justice  '.     These  writs,  although  not  absolutely  unknowuJ 
in  Enghmd  before  the  Comjuest,  were  derived  no  doubt  in  llieir| 
Norman   form  fi*om   the  process  of  the    Kurulingiaii   lawyers;] 
they  were  tlie  expedients  by  which  the  'jus  honorurium'  of  the  ' 
king,  as  fountain  of  juhtice,  wan  cnaliled  to  remedy  the  defect* 
<>f  the  'jus  civile'  or  'commune,'  the  custuiuary  proceedings  of  J 
the  local  moots'.  ' 

The  Curia   Regis   hiul   crintiual  jurisdiction   also,  aa   Ralph 
Hasset  jiroved  when  he  hanged  forty-four  thieves  at  Hundehoge'.  J 
It  wag  in  fact  a  supreme  court  uf  justice,  lj<jth  of  appeal  and, J 
wheiv  leave  was  obtained,  of  primary  recourse. 

But  it  was  also  a  ministry  of  justice,  before  which  the  whole! 
judicial  actiou  of  the  country  passeil  in  review.  This  waa  doL»j 
partly  by  the  Court  of  Exchequer,  in  wliich,  as  we  have  seen,  I 
the  sherifi's  annually  rendered  their  accounts  ;  hut  partly  aUo  by 
dire<-t  inspection.  The  provincial  judicature  was  brought  into  , 
immediate  connexion  with  the  central  judicature  by  journeys  ut\ 
the  king's  judges.  Wi-  have  seen  traces  of  thjji  arniugeiuent  os.j 
early  as  the  time  of  Alfred,  who  luay  have  been  acquainted  with] 
the  system  in  use  under  the  Frank  em|)eror8*.  Edgar  and] 
Canute  had  themselves  made  judicial  circuits;  the  Conqneror'a] 
choice  of  the  tlirce  great  cities  uf  the  south  of  England  for  \i 


'  Writs  of  t}ift(t>  kind*  will  bo  foarnd  in •■■ Viera  in  inool  iiinii»,^ii.! , 

cjirlulifcneB  :  e.j^.  C'liron.  Aliini^cui.  ii.  S.^. 

*  On  tliv  (xinuexioo  uf  llie  Nrutiuin  »iitl  I ,  ..via  iritli  tl»  Yt\ 

imliciili,  Kv  BruDiier.  Schwurgvriobt,  jip.  76-64;  tJuX  twlow,  Chap,  XU. 

'  ("hrciii.  8«x.  A.i>.  1IJ4. 

*  Soc  attovr,  {>.  let. 


X,.] 


Judicial  CireuiU. 


4*3 


iiiinual  placita  brought  the  sense  of  royal  justice  home  to  the 
country  at  large.  But  Henry  I  WL-ut  u  gten  furthcr.^Jc^eut 
the  offii'crB  of  th<^  Kxcliegiu'r  lliroii<.'h  the  ctjMjtiL-tjJ  aaMita. 
ttie  n-veiiue^;  ^  uiie  tJreal  liwi  ul  iter  jji'  tlu.'  loji'fii  t!"l  'yr'"''  of 
the  counties  wi-i-e  fixed  •  «nil  'lii£ini;  hits  n-iyn  tl>ej^holn  king- 
iiiiiii  yf^tH  vi^|tf«l  I'll— )iiiiiiii  I  wlliini  I  wf  ihx  rriiiili  Tili.ilii  ""1^ 
|icrlmj4K  widi  till-  sviiteiimtic  ref/ularity  eiifdroetl  hy  lii.s  LTOiuiaoii. 

Jli  iimr I  Butiiifinl  the 

In  A.  D.  1 130  Geoffrey  de  Clinton, 


I 


rtroiiU  of 
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tlie  chuniherlain,  hud  lately  vitited  seventeen  out  of  the  thirty 
four  counties  of  which  the  accounts  are  preserved ;  Ralph 
Baaoet  had  visited  Eeven ;  Richard  Basset  five ;  Eustace  Fitz- 
Johii  and  Walter  Espec  had  held  jileatj  in  the  northern  coun- 
ties ;  Miles  of  Gloucester  and  Pain  Fitz-John  iu  the  west- 
midhiud  and  the  Welsh  March;  William  of  Albiui,  Robert 
Arundel  and  others,  in  the  forests  and  in  the  south-western 
counties.  It  is  probable  that  this  was  by  no  means  an  excep- 
tional measure:  iu  a.d,  1x24  we  find  Ralph  Basset,  as  lias  been 
frequently  mentioned,  holding  a  court  in  Leicestershire  ;  Ortle- 
ricus  Yitalis  gives  an  account  of  a  trial  held  before  him  iu  the 
county  court  of  Huntiugdousliire  iu  a.d.  1115  or  iii6^  A 
lueuure  dictated  still  more  distinctly  by  this  policy  may  be 
traced  in  tiie  list  of  fheriffa  for  a.o.  1130.  Richard  Basset  and 
Aubrey  de  Vere,  a  judge  and  a  royal  cliamberlaiu,  act  as  joint 
sberifls  iu  no  less  than  eleven  counties :  Geoffi-ey  de  Gliuton, 
Miles  of  Gloucester,  William  of  Pont  I'Arche  the  Treasurer,  are 
also  sheriffs  as  vrell  as  justices  of  the  king's  court.  That  such 
a  syatem  was  u(>eu  to  much  abuse  is  self-evident;  these  officers 
sitting  aa  judges  and  barons  in  the  Exchequer  actually  audited 
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'  Uiftlo^as  de  Soacoorio,  lib.  i.  e.  7  :  '  Rex,  diffinito  mat^norum  coiuilio, 
iletlinavil  |>er  rc^iiiui  (juo«  kd  id  prtidentioren  et  dirtcretiorea  coi^nuvi^ftt, 
i|ui,  L-irciienaU:3  eL  ix-ulutJi  Bde  fundoa  itin^uloti  [>«rliisU-]UiU%  hiibila  iieiitt- 
iiiatioDi*  victuklinni  ijnke  d«  hiin  nolvebaBtur,  rt><]et;eruut  in  tumniiun 
dezuirioruni.' 

'  '  Rftdulfo  auteia  BkB»et  aedcnte  jiro  tribaiiali,  congregstii  eliaui  pro- 
vincialibiia  iinivenia  apiid  Iluntedoniam,  ut  mos  ett  in  Angli*;'  Ord.  Vit. 
vi.  10  Itiklph  may  have  b<Hrn  'lierilF  of  Huntiugduntliire  at  thit  time,  but 
be  wa*  in  attendance  on  the  queen,  and  iecuii  to  hnve  actnl  on  Ibc  uiii* 
Luiiiuw  m  London  shortly  after. 
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the  accounts  wkich  tbey  pretiented  aa  sheriffs ;  but  they  were 
under  the  strong  control  oC  the  king  and  Bishop  Roger ;  and 
although  there  were  scandals  no  doubt,  such  as  that  for  which 
Geoffrey  de  Clintou  was  tried  in  this  very  year',  the  important 
fact  remains  that  by  these  means  the  king  and  the  justiciar 
kept  in  their  hands  the  reius  of  the  entire  judicial  admiuistra- 
tion.  The  justices  whilst  employed  in  provincial  work  sat  in 
the  shire-moot ;  and  this  usage  of  Henry  1,  with  the  series  of 
similar  measures  initiated  by  Henry  II,  forms  the  link  between 
the  old  and  new  organisations  of  the  country,  by  which  that 
concentration  of  local  machinery  was  produced,  out  of  which  the 
representative  system  arose.  The  parliament  of  the  thirteenth 
century  was  the  concentration  of  local  representation  in  and 
with  the  national  council.  It  was  no  small  step  in  that  dii-ec- 
tion  when  the  action  of  the  Curia  Regis  was  brought  into  direct 
connexion  with  that  of  the  shire-moot.  The  Norman  curia 
met  the  Anglo-Saxon  gemot  in  the  visitations  of  the  itinerant 
justices. 

128.  We  thug  come  to  the  constitution  of  the  shire-moot.  In 
a  former  chajiter  the  history  of  this  institution  has  been  traced 
up  to  and  past  the  date  of  the  Conquest ;  and  it  has  already 
been  shown  how  in  the  inquest  which  preceded  the  Domesday 
Survey,  as  well  as  in  the  production  of  the  record  of  Edward's 
laws,  the  means  of  gaining  information  which  it  affotded  were 
utilised.  The  existence  of  the  shire-moot  through  the  reigns  of 
the  Conqueror  *  and  William  Rufus  is  proved  by  the  existence 
of  writs  addressed,  as  in  the  preceding  reigns,  to  the  sheriffs  and 
other  leading  members  *.  There  is  in  existence  a  writ  directed 
by  AV'illioin  Rufus  to  the  sheriff  of  Northamptonshire  ordering 
him  to  call  together  his  shire  to  examine  into  the  rights  of  th« 
monks  of  Ramsey  *.     It  appears  from  the  very  charter  by  which 

'  Sea  above,  p.  401. 

*  '  RtK^uirktur  hutulrediu  et  comiutui  ciout  MitecMMra  lUMUi  natn- 
erunt ;'  LI.  Will.  I ;  Select  CTiarterf,  p.  84. 

'  '  WUIom  king  gr.  '                      '>  and  Sw«in  •drerra  &nii  aile  tiiiac 

th«giiM  on  Ectccxen  u.  Aiii;l.  i.  301.     S«e  a  timilar  writ 

in  fikvour  of  Chert**y  1   .j^i. 

*  '  Rex  Willelmo  -.  <alii(«jn.     Pniccipio  tiU  at  fiuiaa  eoa- 
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Hour}'  I  orders  the  restoration  of  the  ancient  courts  that  Ibey  AbuM> 
had  been  used  under  his  brother  for  the  purposes  of  extortion  ', 
and  the  snrne  mny  be  iuferred  from  the  (Icscriptioii  of  Ilauulf 
Flauibard  '  an  driviug  all  the  gemots '  throughout  all  England. 
From  the  year  1108  onwards  these  courts,  as  well  ns  thoisie  of 
the  hundred,  were  held  'as  in  king  Edward's  days  and  not 
otherwise.'  The  lords  of  laud  and  their  stewards  attended,  and 
from  each  township  the  reeve  and  four  men ",  and  the  parish  ' 
priest.  The  full  court  met  twice  a  year  under  the  sheriff  orTiie«iiu 
his  deputy,  and  was  still  competent  to  declare  folk-right  in  every 
rait ;  the  pleas  of  the  crown  were  recorded  In  it  for  the  view 
of  the  Curia  Regis,  whether  reported  by  the  sheriff  to  the  Ex- 
chequer or  examined  by  the  justices  in  a  provincial  visit '.  It 
hsid  a  criminal  as  well  as  a  civil  jurisdiction  as  before,  although 
the  management  of  the  pleas  of  the  crown  on  the  one  side,  and 
the  interference  by  royal  writ  on  the  other,  must  have  materially 

wealth,  clxxix ;  29U1  Report  of  tbe  Deputy  Keeper  of  the  Recorda,  App, 

P-  44-  .        . 

'  '  Henricus  rex  Anglorutn  Samsoni  epiKopo  et  Unoni  de  Abetot,  «l 
omnibuii  luiroiubus  tiui»  Francie  et  Au^'lU  de  Wirecettresira,  Halotem. 
Sciatii  quod  conceJu  et  praecipio  ut  amodo  comitatux  mei  et  hundre<lA  In 
illU  lodi  et  eUdein  termmia  (edeant  siout  eederuot  in  tempore  regu  Ead- 
wardi  et  nou  aliter ;  ego  euiu  quandu  voluero  faciam  ea  satis  tnmmnnwp 
propter  inea  dominica  necexaaria  ad  voluntatem  tnaam;  et  »\  amoilo  ez- 
•orgat  placitum  de  di\-iuone  terraram ,  si  eat  inter  barouei  meo«  duminlooa 
tnkCtetur  placitum  in  curia  men  ;  et  ei  est  inter  vava>«ore4  duurum  tir,m\- 
norum  tnrtetur  in  comitatu  ;  et  hoc  duello  fiat  niai  in  cit  reaianwrit.  £t 
volo  et  praecipio  ut  omnea  de  couiitatu  eant  ad  cumitatua  et  bowtrada  ileal 
feoerunt  in  tempore  regis  Eadwardi,  nee  remorent  fip'ptrr  aUqn 
paoem  lueaiu  vel  quietudinem,  qui  non  aequun'  inca  at 

mea,  riout  tunc  tem|ioris  feoerunt.     Teate  K.  epi^  uImmI 

epiacopo  et  Ranulfo  canoellario  et  R.  couiiv  d<!  j1>  iirui,  ayud 
Poeden,  i.  12.  Compare  Legea  Henrici  I.e.  vil.  \  i  -.  ' Scot «Mii|a» bvM 
institotioDe  foruatum,  salutari  regi*  imperio,  y*r»  umpir  Hi  noMlMfaaa 
funnatom,  geueralia  comitatuuoi  placita  cntb  bsia  •(  fWbw  «t  JMait* 
ttaqwre  per  eiU(,rulaa  Ant'liae  pnmBciaa  •anr«fa*  <kkanr.  Me  rflt  ■ttm 
fctigationilnia  ai,ntari  nlai  {iMfria  i«|ia  Meeaaitaa  ««1  etmmmmi  Mfpl  «■»■ 
modom  aaepina  adjicial.' 

*  '  Icteniut  laxiem  vyiaBtfi,  ni— llw.  tfaadiwiai,  viaMtf,  acaUaaril. 
aldenztaimi,  ptaefceli,  pnnfMM,  bafMM%  m— ■■■,  tuwyiU.  m  <«««ri 
teirmmm  iataim.  ...  81  MtHtiaB  [fm.  baro  M  difttr)  attttumAa  daait, 
praepoaitos  ct  qaalnar  i»  mtHHAta  vflha  wrfaC  |*»  iMBltaa  tfq\ 
nattiD  DOB  croBt    '    '  *        .-•  .  -         — 
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iiffected  its  independence.  It  retnined  however  all  iti  authority 
in  matters  of  voluntary  jurisdiction,  witnessing  truiisferis  of  Uud, 
and  sauctiuning  by  its  (eetiiiiouy  private  cbaitvrs  and  diKunientit 
of  all  sorts.  Tha  ancient  forms  were  also  in  use;  witness, 
compurfjation,  and  ordeal ;  and  the  old  theorj'  that  in  these 
popular  courLs  the  suitors  were  the  judges. 

The  new  light  thrown  on  the  ^hire-moot,  hy  the  increased 
number  of  records,  makes  it  a  little  difficult  to  know  what  par- 
ticulars of  custom,  now  for  the  first  timn  disco verablf,  are  new 
or  old.  The  eoniposiliou  of  the  court  and  its  times  of  session 
are  however  dearly  ancirnt.  The  custom  of  interference  of  the 
crown  by  writ,  although  nut  unprecedented',  is,  us  a  custom, 
new '.  Till'  rcfereuccs  to  trial  by  battle,  which  now  becom'> 
common,  sliow  that  the  Normans  had  introduced  that  custom  iu 
its  legal  completeness.  But  the  moA  imjtortjint  novelty  in  the 
inquest  by  oath,  which  has  been  already  referred  to,  and  which 
forms  an  inijwrtaut  link  in  the  history  of  the  jury.  William 
the  Conqueror  directs  the  jusrticiars  on  one  occasion  to  assemble 
the  shire-niuots  which  had  taken  part  in  a  suit  touching  the 
rights  of  Kiy ;  tJmt  being  done,  there  were  to  be  chosen  a  numljer 
of  the  English  who  knew  the  state  of  the  disputed  lauds  in  the 
reign  of  Edward  ;  these  were  to  owcar  to  the  truth  of  their 
depositions;  and  action  was  to  be  taken  accordingly".  A  similar 
writ  of  William  Rufus  to  the  HberiiTof  N'orthamptonsbire,  already 


'  See  above,  p.  lod. 

*  For  exsim|jle  :  '  Huoricus  rei  An^lorum  Jfigello  Jo  '.lUli  ot  NVUlelmo 
vicecoiuiti  Hk  OmaietttAt!  xUuteui.  I'raeoipiu  vobiH  ut  tHciiitia  uhlnli  ilo 
Abbendoiitt  plt'iiuriiiiii  rectitudineni  de  exclusa  Haft,'  ke.  Chrun.  Abingtt. 
ii.  93.  '  H.  ivi  Aii^'luiuiii,  W.  vioecomiti  de  Oxeneforde,  uluteni.  F»c 
cito  et  tine  in>ir%  pleuaiii  juatitiam  P»ritin,'  &c.     Ibid. 

'  '  W.  rex  Ant;lnruin  Lunfranco  iu'rhie]>lscopo  et  Kogero  cuiiiiti  .Moritonii 
et  Uaulfrido  ConaUtnueUBi  episcopo  iialutcin.  Mando  vobis  et  praecriplo  ut 
iterum  faciatU  congiegari  omQ«!i  scyra«  quae  inlerfucrunt  placito  n»l>it<> 
de  tenia  ecclmiae  de  Heli,  aiit«quain  meaoonjunx  in  NonriAiiniaiu  noriadme 
veniret;  cum  quibut  ctiniii  uint    '    '  '  tur  adcMa 

imteriiiit  et  praeiiicto  placito  ii  eicc!«*lae 

teueul.     Quibiw  in  ni.i.n  , ,,,.11.  r|ul 

•ctiint  quomwlo  ten  la* 

obilt,  et  qiioil  indi-    :  i.L 

356.     'Hie  result  uf  tlie  iiiquirjr  ia  referreil  to  liy  Henry  1  >,  -'cgt 

diratioiiatuiii  fuit  in  tmnpor*  iialn't  lud  apud  KeiidDford,  O'  .biM 

potiu  lud  .  .  .  et  teitiiiioido  plnriuin  (ytBTum  ' ;  Mun.  Anigt.  i.  4!!^. 
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mentioned,  directs  u  like  praccediii^  in  the  afTairs  of  liuinsey  ; 
whilHt  two  writs  of  AVilliaiti  the  Etlielin;,'  to  the  nheritV  of  Kent 
order,  and  direct  action  to  lie  taken  upon,  tin-  verdict  or  rccog- 
uitiou  of  the  good  men  of  that  county  iu  refert- ncc  to  the  rights 
of  S.  Augustine's '. 

The  fin])loyiuent  of  a  nund)er  of  swoni  thegns  to  rejxirt  on 
the  chfti-acter  of  accuiwd  iierwins,  which  han  been  traced  tu  the 
biws  of  Etfaelred,  may  probably  have  continued  to  be  usual  : 
and  tbtis  the  growth  of  the  jury  in  criminal  matters  may  have 
kept  pace  witli  its  development  in  civil  affair?.  lUit  of  this 
we  have  slight  evidence,  unless  the  session  of  Hundehoge, 
where  the  thegns  of  Ijcice.ttershire  acted  with  thn  king's  jus- 
ticiar, may  be  again  appealed  to.  But  however  this  may  be, 
.it  is  certttiu^  that  the  adminigtration  of  justice  in  the  sliire-moot 
was  now  vented  in  )it-r;-ons  who  were  bound  bv  oaOi  tothe  fid- 

The  Pipe  Itoll 
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■  '  Willeluias  filiun  regia  Willelmo  vicccomiti  de  Chent  ulutcm.  Prue- 
C'i(iio  i|Uch]  prat^!i|iiii3  Hainoneiii  filiuiii  \'itiilia  et  [irobia  vicinU  Saritwiu 
quu*  Haiiiu  noiuiiuiliit,  ut  dieu.ni  verit^iteta  de  nave  abbati^  de  Saoctu 
Angustino,  et,  (i  navi»  ilia  p«rrexit  per  mare  die  qua  rex  iiovisKime  mare 
truiaivit,  tunc  prnecipio  ut  uuxlo  pergat  quousque  rex  in  Angliam  veniat 
et  iteruni  reaaUiatur  inde  atibax  praediotu^<.  Teilibus  episco|H3  Hariab.  et 
eiknccUario  aptid  Wodest^K;.*  *  W.  filiu8  regiii  \V.  vicecoiititi  Hnlutem. 
Pnecipiu  quod  resaiaiu  abbateni  de  Sancto  Augustiiiu  de  nave  sua  nicot 
egt>  praecepi  }t«r  ineum  aliud  breve  ot  f^icut  recoj^iitum  fuit  per  probo« 
homiaes  comitAtiie;,  quod  inde  abbu  erat  sjaiaitua  die  qua  rex  aiore  novia- 
■ine  trani,ivii,  el  in  pace  leneat,  et  hix:  sine  mora,  ne  inde  clamorem 
MDpliuc  uudiaui.  Teste  rancellario  apud  >ViDde>or  ; '  Palj^rave,  (.'ummou- 
wealtli,  clxxix. :  Elinliani,  ed.  Hardwick,  ]ip.  353,  354  :  in  the  latter  place 
tliDBe  acta  are  referred  to  William  Rufun  during  liia  father'^  life ;  but  tliia 
S<  very  imprubable.  The  fame  authority  fumiahe«  another  writ  of  the 
rime  aort;  p.  356;  '  Pac  reeoj^iiosci  per  homines  himdredi  de  Middeltone* 
quaa  coatueluiliueii  .VbliaN  S.  Auguatini  habere  debet  in  villa  de  Newing- 
tuue.'  ,\  writ  of  .Stephen  ordtring  restitution  to  the  church  of  S.  Martin, 
L.uiul<m,  in  pur<>Mance  of  a  liUe  recognition,  '  Sicut  recognitum  et  toatiti- 
catuui  fuit  coram  M.  vieecomite  in  hundredo  apud  Meldonam,'  \»  printed 
in  Jladox,  Fnnnuiare  Angl.  p.  40.  I  n  1 106  Henry  I  cunimi»aii>ns  five 
baroni  to  aacerlain  the  cuatuma  of  the  church  of  York  by  the  oath  of 
twelve  men  ;  Thoroton,  Nottinghamshire,  lii.  177. 

'  Tile    promiuory  o.-ith,  such    an  that  taken   by  the  twelve  thegua  to 
aocuae  no  one  falsely,  ami  by  motlem  jurymen  to  *  well  and  truly  try  OAxl 

true    i>' •: iKc,'  u  well   at   that    ■•■'   •'  '''ni    witneoa,  diifers 

wiii'  .raU«y  oath  of  thu  »H'  1  courts,  which  waa 
cunXr.  ;.ition  of  a  •iij^'1'.  fact.  y  the  judges  as  the 
point  to  be  proved,  or  to  the  cvu::  •.-•n  of  the  oath  of  a 
{■indpal.     The  uLavrvaiire  of  th-  nerved  to  prevent 


428 


CoHttUutional  Hhlory, 


[chap. 


of  Henry  I  proves  the  existence  of  large  iMdies  of  juiHces  aud 
juratores.  AVhether  the  temis  aro  erjiiivalent ;  whether  they 
merely  meau  lln;  (jiialified  members  of  the  courta  who  were 
duininotied  nomiiuttini^  and  from  whose  l:>ody  witnesses  and  com- 
purgators must  he  chosen  ;  whether  the  judices  were  a  perma- 
nent body  of  local  proprietors'*,  aud  the  jui-atorea  u  selection 
of  freemen  sworn  to  declare  the  truth  in  the  particular  case; 
whether  the  judices  may  not  have  been  the  presenters  of  the 
criminals,  and  the  juratores  the  witnesses  in  the  civil  suits, 
it  would  be  dangerous  even  to  guess.  They  appear  however 
to  be  distinguished,  probably  -by  special  summons,  from  the 
'  miiiuti  homines,  '  sraale-manni '  or  mean  men,  who  were  like- 
wise bound  to  attend  the  shire-moot  and  hundred-moot,  either 
in  person  or  by  the  reeve,  aud  who  probably  did  not  possess 
80  much  land  ux  was  necessary  to  qualify  a  man  for  acting 
as  judge  in  a  suit  in  which  laud  was  in  question.  That 
these  persons  were  very  numerous  is  certain  from  the  very 
large  fines  imposed  on  them  for  neglect  of  duty.  In  Yorkshire 
the  sheriff  accounts  for  thirty-one  murks  dra^  from  ninp 
'judicatores  comitatus;'  and  for  336  marks  five  shillings  aud 
sixpence  '  de  minutis  judicibus  et  juratoribus  comitatus.'  It  ia 
no  wonder  that  we  find  almost  immediately  after  that  the  un- 
fortunate payers  have  undertaken  to  compound  for  their  atten- 
dance :  The  judges  and  jurors  of  YorksJiire  owe  a  hundred 
pounds  that  they  may  no  more  be  judges  or  jurors'.'     Tlie 

tlie  construction  of  many  improbable  theorie«  of  tlir  origin  uf  juriea.  'Die 
oalli  uf  the  jury-inquost  was  n  pronil.'io  to  speak  the  truth,  *  Sacramentum 
'quod  veruDi  dioent '  (Ansize  of  Clarendon  <,  or  '  (juud  iiide  veritatem  aeoun- 
duin  oonfcientiam  tuani  luauifestabiint '  (Const.  Clarendon'. 

'  See  LI.  Henr.  cc.  vii,  iitii.     Cf.  p.  415,  note  2  above. 

*  The  ju<lire«  in  the  county  court  are  deacribeJ  in  the  Legca  Hmi.  I,  c. 
xzix. :  'Regia  ju<ilce«  aunt  barones  cumitatua,  qui  liberas  in  ei«  terra*  lia- 
benl  per  quo*  debent  causae  aingulorum  .-tltema  proaccutione  tractari  t 
villam  vcru  vel  cotaeti  vel  ferdiugi  vvl  qui  aunt  viles  vel  iuopea  peraopaa 
nou  aunt  inter  legum  judicec  uumerandi.' 

'  Pipe  Roll  Hen.  I,  pp.  37,  a8.  The  entry  '  Jodicea  et  juraUinsa  Ehont- 
ciwire  debent  £100  ut  nun  amplius  aint  judices  nee  jur  '.4, 

is  aometiuiea  quoted  M  referring  to  Walter  Eapec  anil  I  >u. 

Tbi«  ia  howevrT  not  the  ca»e  :  it  U  the  fint  en'r-  .....nu 

accruing  fniiu  the  county  of  York  in  conaeqvience  n      The 

exact  meaniog  of  the  entry  i«  uncertain  ;  Brunnci  .  p   ijj) 

odduoei  it  M  an  illuitration  of  the  atteuipta  made  thim  the  tM^iaainK  of 
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sheriff  of  Kent  occouuts  for  JE17  3*.  4</,  from  the  jurors  of 
Kent,  and  anotlier  sum  from  Suss«x;  in  Essex.  j£5  6*.  8(2.  ia 
raised  from  the  'luinuti  liominos ;  '  in  Lincolnshire,  seventy 
foar  marks  and  n-half ;  in  Uedfordshire.  forty  sliilliiigs  from 
Ihe  "juratores  et  niiiiuti  homines; '  and  four  judges  of  the  isle 
cif  Axholm  render  account  for  eight  niarksdue  for  the  pleas  of 
William  of  Albini',  It  can  scarcely  be  doubted  thot  all  these 
fines  were  incurred  for  non-attendance,  and  that  they  prove 
either  the  dislike  of  the  free-holders  to  attend  the  court  of  the 
justice  itinerant,  or  a  serious  decline  in  the  ancient  constitution 
of  the  county  courts.  Eut  this  does  not  affect  the  main  quee- 
tioii,  which  is  the  continuiiuue  of  the  custom  of  employing 
jurors  to  transact  the  judicial  work. 

Tlie  use  made  of  the  shire-moot  for  the  purpose  of  raiding 
money  may  account  for  the  reluctance  uf  the  suitors  to  attend. 
That  this  was  the  practice  is  clearly  shown  by  Henry's  writ,  for 
the  restoration  of  the  ancient  custom:  'I  will  cause  thoso 
courts  to  be  summoned  when  I  will  for  my  own  proper 
necessities,  at  ray  pleasure ' ; '  an  important  engagement  in- 
tended to  deprive  the  sheriffs  of  their  opportunities  of  wanton 
exaction,  but  to  secure  to  the  king  the  right  of  asking  for  or 
taking  money  when  he  should  deem  it  necessary.  Unfor- 
7  tunntely  this  is  the  only  evidence  that  wc  havi"  of  the  method 
of  raising  money  from  the  sliire-moot ' ;    but  it  seems  almost 

the  jury  lystem  to  etc«p«  the  reiponnbilily.  It  appears  to  nie  rather  tu 
refer  to  the  old  sVKlriii  whk-h  w&a  {gradually  bein);  replaced  by  the  jnry 
■yit«m,  uid  to  he  k  «ort  of  conipoaitinn  for  the  fine  incurred  by  non- 
kttendance  at  the  «liire-tnout  and  hundred-moot.  But  the  eame  deaire  t<> 
avoid  jury-work  appeart  coiutantly  later  on,  when  tines '  pro  defectu  re- 
cognilionia'  are  frequent.  To  the  ncarcity  of  qualified  jurors  the  following; 
pMiMge  refers:  '.Si  opus  est,  licet  in  placitis  judicibua  qui  aderunt  re- 
epectare  placitum  ex  abundnnti,  donee  genatores  absentes  interease  possint, 
vei  ipti  judicium  inquirierint ;  nee  jure  cogendi  sunt  ad  jurnndmn  qiiml 
nesciant  judicium  indc;'  i.e.  in  eaces  in  which  at  the  (xmnty  court  there 
is  not  a  sufficient  number  of  qualified  judicet  informed  on  the  particular 
case,  the  tri&l  nia>  l>r  respited  until  either  they  have  informetl  thenuelve«, 
or  the  absent  trilan  can  be  present.     Leges  Hen.  I,  c.  Jy 

'  Pipe  Roll  Hen.  I,  pp.  65,  69,  118,  4c.  '  Ab<jve,  p.  ^is,. 

'  The  folluwini;  coriotis  writ  of  Henry  I  proves  both  the  formal  drmaml 
r  an  aid  from  the  barons  of  his  court  and  the  negi>tintiun  of  the  particulars 
brough  the  ufiii'ers  of  the  Kxchequer ;  '  H.  rex  Anjjlormn  K.  epi«co|>o,  et 
Icrbcrto  camerariu  et  Hufjoni  de  Bochel.tndu,  saluteui.  Soiatis  quwl  t  Innio 
uietju  V.  hidas  abbatia  I'aricit  dc  Alieiidoua  de  eleemucyim  de  Wrtha, 
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cfrtfliii  Ihnt  when  the  occnsioii  arose,  tho  count ips  would  Ix^ 
conmilted  by  the  barons  of  the  Exchequer  and  not  by  tlie 
sherifls.  The  sanie  writ  directs  that  sails  between  the  borons 
of  the  kiii|{'s  demesne  for  the  division  of  hind  ore  to  1>e  decided 
in  the  (.'uritt  Kegis  ;  similur  suits  between  viissuls,  '  i]iv:]i,<iiivi  ' 
in  the  county  court  and  by  trial  by  battle. 

Nearly  all  the  general  »<tateracnts  made  about  the  Hhire-iuuut 
are  true  also  of  the  hundred-moot.  This  also  is  restored  by 
Henry  T  as  it  was  in  King  Edward's  days.  The  sumo  reluct- 
ance to  attend  is  proved  liy  the  entry  of  i«"nultie»  on  the  Pipe 
Roll  ;  the  sheriff  of  Sussex  accounts  for  los  murks  "for  tho 
pleas  of  Richard  Basset  from  the  minuti  boininoa  for  default  of 
the  hundred-moot  ; '  and  in  Middlesex  a  finall  j)8yTnent  of  tbi? 
same  kind  is  entered  \  The  '  Leges  Henvici  1 ,'  as  they  arc 
called,  attest  the  existence  of  the  two  courts  of  the  hundred, 
the  great  one  for  view  of  frankpledge,  held  twice  u  year  under 
tlie  sheriff,  and  afterwards  culled  the  great  court,  of  the  hun- 
dred, or  SberifTs  tourn  and  leet' ;  and  the  leweer  court,  the 
Curia  parva  Hnndivdi,  held  twelve  times  a  year,  and  presided 
over  by  the  bailiff  of  llie  hundred^:  in  the  latter  the  chief 
business  was  probably  the  disputes  about  small  debts,  which 
long  coiitinurd  to  furni»^h  its  sole  employment*. 

129.  The  inauoriHl  constitution,  which  is  the  lowest  form  of 
judicial  organisation,  waa  by  this  time  largely  if  not  completely 
developed.  The  manor  itself  was,  a*  Ordericus  tells  us,  nothing 
more  nor  less  than  the  ancient  lown--hij),  now  held  by  a  lord  who 
possessed  €61*18111  judicial  rights  varying  according  to  the  trms 
of  the  grant  by  which  he  was  infeoffed.     Every  raAnor  bad  a 

de  oinniliiiA  rebut,  et  nomiofttini  dc  isto  »<ixiliu  quod  bnrone*  mihi  dedamat, 
vt  hoc  dioo,  aieul  elunavi  quietiw  eun  per  ikliiid  breve  mourn  ia  oiuiU  t«in. 
[K>re.     Tvatiliun,'  Ac. ;  ('liroir.  AbingJ.  ii.  ii,^. 

'  ri(>i-  Hi.ll  Hen.  I,  |i|i.  71,  151  ;  cf.  |>|i.  JS,  30,  jfi,  1I7,  1^3. 

'  LI.  Hi'ii.  I,  c.  viii ;  '  Kis  in  urino  runveniKnt  in  hundrrtum  •num  qni- 
ounque  liljcri  ,  .  .  nd  dino^oendnn       ■  •   -         1  ,  1  _ 

•  Ibid.  c.  vii:    •  HuiLln-lA  vcl  ,ri.' 

Under  Hnnry  II  lliene  i-ourln  w   i ,    ...     , >n 

•juindtmam.'  Henry  III  fixed  lli«m  every  Ihrc*  waiekx ;  l(ol.  ol.  IV  lien. 
HI,  ni.  10;  Ann,  I>un»i.  prf.  i.)9,  140. 

'  .S^c  Eyton'n  .Slinip^hir*,  xii.  l<>8;  Vincr't  Ab(iili;nieut,  a.  v.  C'oitrl. 
Enrly  n(>ti(X8  of  traui>«ctiun«  in  the  court  uf  the  liuiniiiHl  will  Im  found  tu 
Afwlux,  KonuuUru  Anglicanuui,  ji.  40. 
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court-bartit) '  or  hftll-moot,  (lie  uiicieiit  gemot  of  the  township', 
in  which  by-laws  wen-  xaitAv  niul  other  local  business  transacted, 
and  (I  court -rustoniiirj-  in  wbidi  the  butiiirf<n  of  the  villeiiagd 
w»9  dispatched.  Those  mauois  whose  lords  liad  under  the 
Anglo-Saxon  laws  possessed  f>uc  or  boc,  or  who  eince  the  Con- 
quest liud  littd  gnints  iu  which  tliofc  terms  were  n?i'd,  had  also 
n  couit-leet,  or  criminal  jiiritdiclion,  cut  out  us  it  were  from 
the  criminal  jurisdiction  of  the  hundred  \  and  excusing  tho 
Fuitors  who  nttended  it  from  gninj;  to  the  court-lcet  of  the 
hundred.  If  the  hrd  hnd  a  giant  of  view  of  frnnkpledge  also, 
his  tenants  were  released  from  attendance  at  the  aherifTs  toum. 
It  was  only  the  preat  bartmial  jurisdictions,  which  were  almost 
shires  in  themselves,  that  freed  their  suitors  from  all  Attendance 
at  the  popular  courts.  These  greater  jurisdictions,  liberties,  or 
honours',  the  growth  of  which  in  Anglo-Saxon  times  we  have 

'  Tlio  term  '  cuurt-baron  '  it  commonly  umleniUxMi  aii  if  it  meant '  curiii 
tMruiiit,'  the  court  of  the  lord  ;  but  it  may  Iw  qiie«tione<l  whethrr  it  ia 
not  reftlly  '  curia  barnniim,'  the  court  of  tlie  vsiiHila  or  homagers  who  were 
the  juilgef.  The  maiiorisl  court  of  the  Archbi»hiip  of  York  at  [tipon  wai 
called  the  court  militarv,  i.  e.  the  court  "f  the  knightly  viwaaU  of  the  church 
of  S.  Wilfrid. 

'  The  tumci|>e(mnt  oocura  in  a  charter  granted  by  Richard  I  to  Wen- 
locJt  Priory  :  the  king  grauU  that  all  the  prior'a  men,  tithes,  and  effects  nhall 
be  quit  of  all  oppressions  and  exaction-^,  from  shire-moot  and  hundred-moot, 
from  plea'^  and  plaint»,  from  husteng,  portmanmot  (.court  of  portreeve  in 
boroughs  ,  and  tun.»cipeimot;  Eyt<in,  Shropshire,  iii.  I},"}. 

•  On  the  institution  of  the  court-leet,  see  Scriven  on  Copyholds ;  Gnoisl, 
Self-government,  i.  89,  101  eq.  Although  the  documentary  liistory  of  these 
courts  belongs  to  a  later  age,  there  can  be  little  risk  in  tracing  their  origin 
liack  t<>  the  sac  and  aoc  of  the  older  jurisdictions,  and  not  regarding  them 
■IS  mere  creations  of  Norman  feudalism.  If  they  had  been  so,  there  must 
have  been  some  evidence  of  their  creation  after  the  Conquest ;  hut,  so  far 
fr«iii  this  Vjeing  the  ca-e,  the  language  in  which  tliey  are  mentioneil  in 
documents  of  tic  Ntmnan  perioil  is  distinctly  l»irrowed  frr/m  the  Anglo- 
ISaxnn.  The  liistorj'  of  the  leel-jury,  which  might  throw  some  ciiniidrrabia 
light  nil  the  early  deveh>ptiient  of  llie  jury  principle  in  England,  ia  still  a 
desideratum.  It  may  Iw  regarded  a*  quilr  certain  that,  if  llm  manorial 
jurisdictions  had  lin  n  nreatwl  in  thr  feudal  [loriod,  they  would  have  taken 
the  feudal  form  ;  tl.'  '  ■  "urts  of  baronies,  not  of 
single  inauorx,  and  i'  en  identical  with  thai  of 
the  ■■"  ■ ' •■■ 

*  '\  r*  and  hold  onr  court-ihky  for 
all,  I  '  -rate  organinatioM  uiulvr  it ;  and 
U  has  no  inde|ien'irtit  of^mjitpiiiiKii  itri-«{AM-tiv«  uf  them.  '  Alttiongh  an 
ItonoiTr  r^Ti*isU  of  Timnv  iuaiit>n<,  and  there  is  fitr  all  tlie  manors  niUy  one 
(uii.  <i:uii  srvcsral  aiid  distinct  court*  ;'Sorlven,  U.  7.}7  ; 
iju.  •                                       '    1-  1*4- 
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iilready  traced,  were  multiplied  under  the  Norman  sovereigns'. 
They  presented  to  the  great,  feudatories  the  most  favourable 
opportunities  for  extending  the  principles  of  feudul  law.  Mid 
tusking  themselves  absolutely  sopremc  among  their  dependents. 
It  tnsked  accordingly  the  energies  of  the  national  courts  to 
watch  them:  they  attracted  to  their  own  courts  the  poorer 
freemen  of  the  neighbourhood,  to  the  diminution  of  the  profits 
of  the  hundred  and  the  shire  and  to  the  impoverishment  of  the 
crown ;  they  served  as  a  basis  for  the  judicial  tyranny  of  the 
petty  cattelhins,  which  w«  have  seen  break  out  into  anarchy  in 
the  wretched  times  of  Stephen  ;  ^i^  it  was  no  i<mall  triumph 
when  Henry  II  forced  them  (j^clmit  his  itinerant  justices  to 
exercise  jurisdiction  in..ri»<?&*,  iilthoii;ih  the  proceeds  of  the 
assizes  continued  no'^fmhi  to  intrease  the  income  of  the  lords. 
The  legal  records  or  Henry  I's  reign  furnish  us  with  bnt  little 
information  respecting  either  the  Bmiillcr  jurisdictions  of  the 
[TnxwtuKiD  manor  or  the  greater  ones  of  the  honour  or  libertj-.     There  is 

the  miinnrljU 

however  no  doubt  that  the  same  principles  of  legal  procedare 
were  used  in  these  as  in  the  popular  courts;  the  jiiratores'and 
judiccs  were  there  as  well  as  in  the  shire  and  the  hundred ; 
I'ompurgatiun  and  ordeal ;  fines  for  non-attendance ;  the  whole 
iiccumulation  of  ancient  custom  as  well  as  Norman  novelty. 
They  were  in  fact,  as  they  had  Wen  earlier,  public  jurisdictions 
vested  in  private  hands  * ;  descending  hereditarily  in  connexion 

'  The  juriBilicCioii  of  the  buadrods  fell  more  eapecikUy  Into  the  hikuiU  <>r 
ihr  territorial  proprietors  ;  bo  much  »o,  that  before  iha  eiul  of  the  period , 
perhaps  in  a  majority  of  OA»es,  lhe«e  i:oiirt»  luul  betome  )vart  of  tlie  fief  of 
the  lonl  who»e  caeUc  or  luaaor-houM!  w«»  ili.-  «ir.,i,  li.l.l  ,.i  tl...  i,..;..|,i,iur> 
liiml ;  e.  g.  Robert  d'Oilli  had  a  grant  of  tli'  ,:ito 

of  Oxford  :    and,  baaides  these,  a  great  nun  .1  by 

the  mnniuteries :  anv  Kood  cnanty  history  »ill  hauiTUi  illtuvntiinna.  In 
theae  oa«e«  thn  lntiUJjT -.^f  the  huudreil  wai  notuinat<:d  by  tlie  lord  an-l  pr^* 
aided  in  <I  .it  the  aherilTa  liiiirn.     In  the  uate  of  an  honour 

•uoh  aa   I  the  shcritf  was  excluded  even  from  the  toum. 

J).].    '■  ■■     tl. 

'  '  hartcn,  p.  144. 

•    V  .in  in  ib*^  oiuirt  of  Bath  un.lrr  Binhnp  .Tohn 

(.f  To>ir«  will  hr  found  in  Madox,  Hi»t.  Exch.  p.  76.    Th.  .  Ida 

frleniU  «nd  Imrr.ns      A  Ifttor  ii  prwliicrd  from  tlierti,  u  <rf 

Hrnry  I.  .>f  an  ealate  to  a  (•cnton  ulm  li^I  inlicritrd 

it.     Tht'  T.  nnd  a»ka  the  opinion  of  tlie  ooiirv     The 

prior  uf  hAiii  I  the  convent  on  the  Und  inquMtion.    A 
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with  the  hereditary  estate,  aiid  only  recoverable  by  the  crown 
either  by  a  forcible  resumptiou  of  the  estate,  or  by  a  series  of 
legal  enact meuts  such  as  reduced  the  dangers  of  private  autho- 
rity by  increasing  the  pressure  of  central  administration.  The 
latter  process  was  one  part  of  the  reforms  of  Henry  II,  but  the 
former,  owing  to  the  strangely  ronser>'ative  policy  of  the  kings, 
was  very  neldoni   resorted  to.     .When   a   great  biiron; 

II,  iiist^ 
J>eing  incori)oratt'd~\vitn  tne  (jeneral  boilv  of  t he  county  or 
counties  in  which  it  lay.' n  retiiniorl  a  ni.stinct  corjionite  exist- 
Jtnce»ri(ntH^wliiiIe  ajijj^rntus  of  jurisdiction  whicli  iFliad  pos- 
!res>e(i  beiiire.  I  ndei'  the  title  of  mi  Houour.  it  eiflier  con- 
tiriuciTTii  tlic  possessKia^of  tht^  king  and  was  mrmed  like  a 
^hire ',  or  wasgruuted  out  niT^^ji  t^'*  ii  liyiyilitaiiv  tief.  ^Vhilat 
it  remained  in  the  king's  hands,  tlie  fact  that  he  was  the  lord 
of  the  honour  did  not  i-aise  the  immediate  tenants  of  the  barony 
to  the  rank  of  tenants-in-chief,  or  entitle  the  crown  to  claim 
from  them  the  rights  that  it  claimed  from  such  tenants*.  It 
wa«  therefore  separable  from  the  estates  of  the  crown  at  a 
moment's  tiotice,  and  wa*  not  used  to  promote  the  uniformity  or 
symmetry  of  the  provincial  organisation. 

diaouuion  followa,  '  variU  sb  alt«rutro  ountntdictionibiui  : '  the  biahop  ad- 
journ*, llikt  tho>e  member*  of  the  court  who  are  '  neither  advocatet  nor 
fkVourer«  of  either  kide '  uiay  have  tinie  for  coniiderallon.  Having  deli- 
l>enited,  the;  relam  into  coart,  and  one  of  them  delivers  the  aentence : — 
the  claimiuit  must  produce  hia  title-deeda  or  witneues ;  if  he  can  do 
neither,  he  must  be  heard  no  mure.  He  makes  iiu  reply,  and  the  sentence 
is  »|ipn;ive<i  by  tlie  court;  two  bishops,  three  archde«conB  with  many 
clerke  and  chaplainii,  and  five  laytnea,  probably  the  frienda  And  liarons 
mentioned  before ;  and  the  documt-nt  >•  attested  by  twelve  witneasea. 
A  writ  from  the  king  can6nuB  the  decision  of  the  court,  directing  that 
the  prior  and  convent  tliall  retain  the  find.  This  prooeetling  is  certainly 
more  like  that  of  a  witenagcmot  than  that  of  a  court  of  law,  but  it  is 
.  rtoognitred  by  the  king  '  sicut  diralionavernnt  [monacbi]  .  .  .  per  judicium 
euriaa  tuae.' 

'  So  tlie  Honour  of  Wallingford  is  tpecially  mentiouoi  iu  the  Assise  of 
tlaiendon  ;  and  those  uf  NVullingforJ,  Kottini^ham,  I;ouli')yue,  and  Lan- 
caster in  Ma4,-na  Carta.  Sune  of  these  were  set  apart  an  a  provision 
fur  tlic  kinu's  minister)! :  e.  g.  the  Honour  of  l!erkham|Htead  was  held 
liy  tlie  chancellor  in  the  reign  of  Henry  II,  The  Honour  of  Peverell  long 
retained  a  separate  existence,  having  been  forfeited  early  in  the  reign 
of  Henry  II.  Its  courta  were  only  abolished  by  statute  iu  the  ii  and  13 
Victoria. 

'  Dialiigus  de  Scaooariu,  Ii.  14 ;  Magna  Carta,  art.  43. 
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DeinMnraf        130.  Somewhat  aualop^oas  to  the  fhiuchiseB  of  the  nobles  wa 
Uio  jiirifdiction  of  the  demesne  estntes  of  the  crown,  the  profit* 
^    of  whicli  an-  iveonled  in  the  Viyk-  iiolls,  nlthough  tliey  Wfi-e  ni^tl 
in  ttll  caseB  farmed  by  the  sheriffs  of  tlie  coujities  in  which  tht'yj 
Wy.      The  I'oynl  oUite  of  Windsor  was  accoiuitod  fur  in  thit] 
yoar  1130  by  William  de  Bochtnd,  who  wiu  »tcwiird  ftlao  uf 
several  other  royal  manors.     In  these  e(.tMti's,  wliicli,  when  they: 
had  been  la-Id  by  the  crowni  since  the   reigu  uf  Edwonl  theJ 
Confessor,  bore  the  title  of  manors  of  ancient  deujesnc  \  v«ryl 
much  of  the  uneieut  jK>pulttr  process  had  lieen  pre«crvc<i  wttii- 
out  liny  change  ;  and  to  the  present  day  some  customa  are  miuti- 

Thtforau  tnine<l  in  them  which  recall  the  most  primitive  institutions.  [n{ 
one  great  division  however  of  the  royal  lands,  tlie  forests,  tJiisl 
is  not  the  ease,  although  tho  forevt  adminiritration  itbelf  wiui  to] 
a  certain  extent  modelled  upon  the  popular  system.  The] 
forcHts,  we  arc  told  by  the  author  of  the  Dialopus  dc  Scaeoario,  I 
were  peculiarly  siibji'ct  to  the  alisulute  will  of  the  king;  Iheyj 
were  outside  tlie  common  law  or  right  of  the  kingtlow  ; 
were  not  liable  io  !«  visited  by  the  ordinary  judpes  uf  th«'  f'nria  1 
Regis,  but  by  special  commission  and  by  Rjiccial  otticialm ;  they] 
had  laws  and  customs  of  their  own,  and  these  were  drawn  apl 
rather  to  insure  the  peace  of  tho  beasts  than  thai  of  the  king's 
subjects'. 

The  abuses  of  this  close  jurisdict  ion  fumisli  a  frequent  theme  ] 
for  the  declamations  of  contemporary  historijuis.  and  fonn  no] 
uniniportaut  element  in  constitutional  history  down  to  the  reiguj 
of  Edward  I.  The  chief  grounds  of  complaint  were  the  con-l 
stant  attempts  made  by  the  kings  to  extend  tho  area  of  forestl 

*  *  A  miuiur  of  luicieiit  deu»>«rie  wm  extra-ltuadretlal  ;  it  wm  hi  it  ^ 
II  huiHlrf;^]  in  iti^elf,  owing  no  suit  nor  h.-iving  anr  conci^ru  in  other  han 
courtti,  but  like  the  latu^r,  contr«<ll«d  by  the  county  court  uul  raqMUiliblal 
to  the-  king'*  juiiticiarx  in  tuany  inatteM,  but  olactly  in  thusv  whlrh  w«gr*' 
coiiuecl«d  with  t)i«-  priminal  Uw,  nnil  esiiiv  uiuler  tlu:  eUm  t-nllnl  Pleas  of  1 
the  Crown  ; '    I  ■      '     ~'  —  i>sliin',  iii.  73,  74. 

"  t^ialitf^r  •>,  i.    11;   *  Shiiv  litrvatiLnint  mtitt.  |io*na  quoqn* 

>iil  abiujlutic    '         ,  luiii  in  ttoA,  *\\c  |>«i:uitiaria  fuerit  »iv-r  r.>rtN-(rftlU, 

keoniuni  iwl  ttliix  re^ni  juiliciit.  Hecernitiir  rl  Molina  rr^U  »rl  ijiU' 

libct  fauiiliarii  wJ  hor  uprrialitcr  ili-|>uti>ti    mibjicititr.       I.  ,    liriiij 

|>roprii>  (utMUtit,  i|UM  Don  oommuni  rc^Mii  jure,  »»)  voliinuin^  juincipa 


AblUMOf 
fnroiA  jnrift< 
dii'tinn. 


inatitntionr  iinl»nixiu»  iltcuiit,  oden  nt  i|uud  |irr  Ir^i'in  ujii*  rnrttim  furrit^J 
•on  jaatOB  abnolttte  1*4  juxtiiin  wcuiivltim  lir^m  fom 
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t<rriloi'_v,  tbe  wverity  of  the  lorfst  liiw,  »nd  the  stringency  of 
its  execution.  The  first  of  these  involved  a  temptation  to  the 
exercise  of  arbitrary  powi-r  which  the  bett  of  the  eurly  kings 
were  uuablo  to  rmst,  ntid  ^ivc  it  jxilnt  of  uttack  of  wliii'ti  Imth 
barons  and  people  jH-'raisteiitly  uvailed  thenigelven.  The  };round 
luid  niiture  of  the  claim  which  the  sovereign  exercised  are 
alike  uiicert^iiu  ;  whether  he  lugarded  himself  aa  liie  sole  pro- 
}<rietor  of  all  beasts  of  chase,  or  as  having  }>eculiiir  rights  of 
clmse  over  till  the  Innd  iu  his  kingdom,  cannot  be  ilecided.  It 
i^  however  evident  that  no  such  claim  wiui  either  formulated, 
recognised  by  the  laws  or  acquiesced  in  by  the  owners  of  land. 
Vet  for  nearly  two  crnturies  the  procefw  of  extension  went  ow 
in  cpite  of  constant  protest  and  as  constant  pt'omifeK  of  redress. 
Williani  I  had  made  the  New  Forest,  as  it  was  believed,  with  a 
wanton  sacrifice  of  j>opular  rights  luui  at  kucIi  a  cot<t  of  jiojiuhir 
hardship  us  brought  his  posterity  under  a  »ix'cial  curse  ;  and 
William  Rafns  was  a  no  less  mighty  hunter  than  his  father. 
Yet  Henry  I  was  able  '  by  the  common  consent  of  his  barons  to 
retain  tiie  forests  whicli  his  father  had  had '.'  Ste|ihen  was 
compelled  to  resign  the  forests  which  Henry  had  made,  while 
he  retained  those  of  the  Conqueror  and  William  Kufus,  but  he 
did  not  keep  his  engagement'.  Henry  II  in  his  turn  re- 
tained all  that  the  anarchy  of  the  preceding  reign  had  spared 
and  left  his  invidious  jiosition  to  Richard  and  .Tolin.  John 
again  in  the  Great  Charter  was  compelled  to  renounce  the 
forests  that  lie  hluii«lf  had  aft'orested ' ;  Henry  III  had  to  sur- 
render all  that  had  been  made  since  the  accession  of  bis  uncle 
Hichard*.  and  to  submit  to  a  forest  survey  cr  jxTambuhitiLii 
which  yuan  to  detinn  the  extent  of  the  forests  for  all  time*,      li 


Bitvmln 


KHutu  nil 
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'  '  ForeslMi  roiiimuni  n»urm«u  bnronum  meorum  in  manu  roea  rrtiuiii, 
idcut  nkter  meiu  aa  linbuit ; '  Ciirta  Heu.  I ;  art.  lo. 

'  '  Forettac  qius  Willoltnn*  hviih  menu  pt  Willelmua  avuneulus  mem 
iii«lilii«riiut  et  habuerutit,  Diilii  reacrvo ;  eetpnu  oinnes,  quo*  rex  Ilenricag 
iici|ieni<lii>il!t,  .TilrxiiH  et  rejjno  qiiieUa  IwlJo  et  o«noeclo;'  .Statute*  of  tbo 
fv^-nlui ;  Clmrtern,  i.  3. 

'  Art.  47  :  '  'iiimen  fnmtae  i|iu«  ■kfur«*tAl*e  nmt  tcuipore  uucttv  alitlim 
iJoitlt'oreetriitur.' 

•  Cliarter  of  ij  1 6 .  art.  jX  ;  Ui»rt»r  of  thi.  Korral,  Ml,  i-y 

*  Charter  of  the  Kirait,  an.  1. 
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WHS  an  attempt  to  annul  this  restriction  in  1227  th»t  brought 
Rtxiut  one  great  crisis  of  liis  reifjti '.  and  his  illustrious  tr>n 
st<venty  years  alter  wag  ciigajjeil  in  the  same  struggle.  Etlwanl 
1  had  in  the  end  to  submit  to  a  practienl  decision  of  the  qnea- 
tion  l»y  the  nation  itself,  which  stniiued  to  the  utniot-t  the 
houehty  mid  felf-sacrifice  of  lii»  political  character'. 

frriMityor  The  cruelty  of  the  forest  law  is  constantly  ascril*<l  to 
Henry  I,  who  shared  with  William  Kufus  the  traits  of  hloody 
fefocity  fioui  which  tiie  Conqueror,  Roliert  and  Stephen  were 
comparatively  free.  The  first  forest  code  now  extant  is  of  the 
reign  of  Henry  II :  but  it  records  the  severities  of  his  grand- 
father, and  the  inferences  drawn  from  it  are  Itorne  out  by  tho 
words  of  Ordericus  and  other  contemporaries.  (,"ruel  matilation 
and  capital  punishment,  not  to  be  redeemed  by  any  forfeiture, 
lire  a  leading  feature  of  n  code  so  tyrannical  that  even  its  author* 
Bcreenetl  its  brutality  by  a  circumlocution '.  Tlie  stringeiicy  of 
the  law  and  the  severity  of  its  execution  were,  not  less  than  Kt 

^R«nrii;n(  cruelty,  a  cAUse  of  nntioiial  complaint.  Henry  II  succeeded  by 
tioa  "^  the  connivancfi  of  a  papal  legate,  in  8iihjecting  to  the  operation 
of  the  forest  law  even  the  clergy  whom  the  common  law  failed 
to  touch  *.  Richard  I  cnmjielled  the  whole  population  of 
the  counties  in  which  thei"e  weri'  any  forests  to  attend  the  forc*t 
courts  of  the  itinerant  justices  a«  rigorously  as  he  enforced  their 
attendance  on  the  popular  courts  of  shire  and    hundred ' ;  an 

'  See  below,  vol.  ii.  c  xiv.  {  171.  "  BeJow,  vwl  n.  r.  lir  ^  iRi, 

'  The  »iB-i»e  of  Woodstock  ;  printed  in  Hoved<!i],ii.  : ; 
pp.  157-159  ;  Bene,!  Abb.  ii.  pf.  clli.     The  blinding  ; 
acreened  b;  the  fona  '  justitia  qaalin  fuit  fik£tft  tr-  - 
■ni.'     The  foneet  taazt  of  Rich&rt]  I  g;ivp»  the  pv: 

*  See  the  letter  of  TTt-urv  II  ti»  the  |X)pe:  'tl' 
liNtur  ante  judiceni  in  persona  aiu  •: 

de  aliquo  forisfaeto,  <  >  ^I'ltrto  foratae  nn 

tux  :  K.  de  Dioeto,  i.  410.     Aiul  in  the  ueixe  of 
defeudit  qarwl  nuUuf  clericua  ei  foriafocicl  de  rev. 
»»\K.'     Many  urt*  the  cooipluiuta  of  thr  ilfriol  ana  in.iu 
illu.'txationo  arc  found  in  the  l'i|i«  RulU.     See  iieoed,  i.  lo,;;  ;   Iloredeii, 
ii.  86  J  R.  de  Dicel,',  i    .i>.-    >o  ■ 

'  The  anire  of  W  ii,. 

nicnu  of  th.-  ^I?ifUT  •  .   td 

enforce  il  iii- 

ejiiaiiopi,    ,  .>•• 

quaque  vill»  jii«:jx>«itu!  ct  i^uai  1.  i\ ,  C>i. 
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uhligatioii  i'rom  which  thry  were  oiilj'  relieved  by  ilie  legblatioii 
of  the  Great  Charter  aud  the  Charter  of  the  Forest '.  John 
iissfrtwl  over  tht-  fowlK  ol'  the  iiir  tlie  (tame  exchisive  rij^li'  thut 
his  ancestors  had  claimed  over  flie  lieasts  of  the  chase''.  But 
the  same  pruf^retKive  legislatiuii,  which  in  the  thirteenth  century 
stayed  the  extension  of  the  forests,  nnieniled  most  of  tlie  oppies- 
tive  regulations  of  tlie  law  by  which  they  were  lulniiuislered. 

A  system  ao  abhorrent  to  the  nation  at  largt;,  and  working 
on  principles  so  much  ojjposed  to  those  on  whicli  the  niuin- 
tenance  of  national  lift-  depended,  involved  the  existence  ot 
a  large  staff  of  officers  and  a  iabric  of  local  judicature.  The 
Alaster-forester  of  England  seems  to  have  been  independent 
even  of  the  gn-at  justiciar:  tlie  justices  in  eyre  of  the  forests 
were  analogous  to  the  justices  in  eyre  of  the  royal  courts  of 
law  ;  the  four  verderers  of  eacli  forest  county,  fleeted  by  the 
votes  of  the  full  county  court ',  the  twelve  knights  appointed  to 
keep  vert  nud  venisou,  the  foresters  of  tlie  king  and  of  the  lords 
who  had  estates  within  the  limits  of  the  forests*,  answered  to 
tlie  array  of  (iheriHs,  coroner.-*,  stewards  and  bailifl's  of  thu 
common  law  juritdiction.  The  courts  of  the  forest  stood  in  the 
same  way  side  by  side  with  the  courts  of  hiw  \  Every  three 
years  the  justices  in  eyre  held  a  court  of  justice-seat,  to  deter- 
mine all  suits,  claims  of  right,  and  presentments;  a  HUpreme 
court  of  civil  aud  criminal  jurisdiction.  A  triennial  regiii-d*. 
or  visitation  of  the  forests  by  the  officers  themselves,  was  held 
iu  preparatiuu  for  the  justice-seat.  The  inferior  courts  were  the 
vrood-mote,  held  every  forty  days,  a  sort  of  minor  '  regard '  iu 

'  M.  C.  art.  44 :    '  HomintM  qui  nunent  extra  foresUiii  nuu  veuiitDt  de 

tern  coram  jiuticiuriia  nogtri*  tie  foresta  per  commune*  ■oounonitionm,' 

'  Carln  tie  Foreuts,  art.  i. 

M.  ParU.  it.  ,^24:  '■^.l>.  1108  Rex  .\ugloruui  Juhannea  ml  Natale 
Domini  fuit  aputl  BrittoUuni,  et  ibi  capturam  nviuiii  per  lotaiu  Aiit^'liani 
interdixit." 

'  F.xaiiiples  of  writ!  fur  the  free  elevlion  of  verderen,  unalo(;oua  to  Ulc^e 
for  tliu  ek't-tiiin  of  coronerv.  tyre  tn  Ih*  fnaDti  in  nbundance  id  the  Foetlenv ; 
•ee  beluw,  c.  xv.  {  nft. 

•  A«<ize  of  WotKlatock,  art  7. 

'  S«e  Coke,  4tli  liittiliii«,  pp.  289,  «]. ;  Pryniw,  4tU  luatit.  pp.  IIM,  «(.; 
aud  ManwiKiil  on  tlie  Fnretst  Laws. 

'  Se«  the  article!  of  the  '  Regard'  under  Henry  tl,  in  Ttwiieiliul  ti.  pf. 
js  olix- ;  llovtrdcn,  ii.  J43  stj. 
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-  to  it  txc<|«  when  iiwiJmtollT  it  falla  in  vitk  tht 
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1)1.  A  icarcaly  !•■»  iaiporteai  ftatuw  of  admiajatnuive 
Im(«bt  at  tki»  pctiod  i>  tbe  frovtb  of  tbe  lowM  *.  This  hM 
kaaa  Innri  ia  «  fanaer  cbafter  ilovra  to  tba  dato  of  tbe  ('ui»- 
^Mst.  We  ba««  aeca  that  iktj  wen  oc^iaaOj  no  awre  thaa 
Im^  to«nkEbi|»  «r  caDtctiaitt  ti  towaahtp^  wboM  coastitutioa 
«aaaat  b»  tba«a  to  hav>  iWmil  ftaai  tbe  fenttal  '  ■  li« 

■aiitat  ^flVf»,  Wt  wbiA  had  ace— aiatod  rigbto  >"  .ni 

tan  alnctl}  to  tbeaa  of  tbe  haadred.    Aad  at  Ibe 
«f  tbe  Cteqaail  tbry  bad  ^omJ  foA  iatportanoe  as  to 
■have  ia  awi^  caaaa  ipadal  nmfmitiaas  far  taxation,   ami 
tribaaab  of  tWir  emu ',    Withtheexeeptkiahawafcrof  LumIdb, 
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no  towu  yet  hIiows  itaelf  to  haw  ui-rived  at  anytluDg  like  tlie 
laler  civia  coiutitutiou ;  «ud  London  uuder  its  jwrt-reeve  aud 
))i§bop,  the  two  officers  who  seem  to  give  it  a  iiuity  oiid  identity 
(>r  ilH  own,  is  only  a  bundle  of  coinuiunities,  townships,  pariehes, 
and  lurdshijw,  of  which  each  lius  its  own  constitution. 

The  charter  granted  liy  the  t'ouqueror  to  the  chief  city  ot'cii«rtar< 
the   kingdom   ia   of  a  curioutlv  ji'iilous  and  scanty  character  :  <i«ctur  u. 
'  VVillium  the  king  greets  William  the  bishop  and  Gosfritli  the 
lj>ort-reeve ',  and  all  the  burghers   within  London,  French  aud 
f  English,  friendly  :  and  1  do  you  to  wit  that  I  will  that  ye  twain 
be  worthy  of  all   the   law  that  ye  were   worthy  of   in    King 
Edward's  day.     And  I  will  that  every  child  >>e  his  fatlu-r's  heir 
after  hii*  futlieru  day  ;  and  I  will  not  endure  that  any  man  offer 
any  wrong  to  you.     Ood  keep  you '.'     Here  is  no  grant  of  cor- 
porate privileges ;  the  son  may  succeed  to  his  father's  franchise, 
but  there  is  no  corporate  succession  ;  the  state  uf  things  that  had. 
existed  in  King  Edward's  dny  is  guaranteed  and  no  more.     The  o«n»rurl 
charter  of  Henry  I   shows  a   lunrkril  itdvance '.      '"'h?  r'^y, '"  Lund..u. 
recniiui!-ed  as  a  dii-tinct  unity,  iiltlioui^i  that  unity  ij^)ends_on  . 
Huco(!-siou  only  :    itjs  indejienik-nt  of  couuli'  liUfljui- 

lenn   to  iJie 

a  Shira  con 

lutiun  ut 
it  LuiiduD 

no 

The  other  priT 

own 

the  e«i-l ;  »t  Hnnliin^'doii  two  tltirds  of  the  firma  hargi  were  paid  to  tho 
kilif.  oiie-tliird  to  the  e»rl  ;    Elli«,  Intr.  i.  I90  tq. 

*  Tlie  word  ]>iiri  iu  it^irt-rerre  iit  the  Latin  *  p<»rt»*  (not  portuti^  where 
Uie  marketi  were  held.  iiDd,  slthough  used  for  tht  city  (jenerally,  »eeiua  to 
lefor  to  it  ajietnally  in  its  ohiiract«r  of  n  nmrt  or  city  of  luercfaiinta.  lite 
IM^rt-trerefk  kt  Ciiiiterliury  had  a  olore  connexion  with  the  '  ceapniuine 
glide  ',  ^  and  the  Hjune  WA$  tintbably  the  c.n«e  in  London,  where  there  was  a 

Loiiiliten-^lde,  the  nt4it<'B  of  which  were  frtniied  into  the  ward  of  PorUiokeu. 
[froin  the  [loiiitSon  au^ignetl  to  the  port-reeve  in  this  writ,  whicti  au<wrr>  to 
^thal  1,'iven  to  the  tlieritf  in  ordinary  writa,  it  may  be  inT  rr-  '  •'    •   ' 
[«  rival  oHiper  who  atood  to  the  niervliaut^  of  the  rity  i 

wliich  the  I'IkIixI'  nlooil  to  the  vierfff ',    att<l  if  li>   \vfi.-  ,■ 

guild  hi«  ••!!  ."•  very  well  lh>- 

tion  with  1.  no  inaohiiiery  »i.i  ;  . 

•j'Stem  tmu  tu.  rikiliutit  days. 

*  Select  Charters,  p,  81.  •  Ihiil.  |<p.  Ii><,  log. 
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walk,  attd  «re  (reed  from   Daorgeld,  fiuni  acot  anil  lot,  front  { 
rHpoonbilitj'  fmn  llie  murder-iine  uul  ohligntion  to  trial  bv 
faattk :  tkej  are  ftr«<l  from  toll  aud  other  duties  of  the  kiuJ 
threciglMMt  all  England,  at  the  ports  as  well  as  inland.     Tiiev 
are  to  poases  their  lands,  the  common  lands  of  their  towiiithips, 
aod  t^r  rigLls  of  coarsing  in  (I'hiltem,  Jliddlesex,  and  Surrey. 
Yeivitb  all  this  no  new  incorporation  is  bestowed:  the  churclte?, 
Uk  barooE,  tlie  dtixeus,  retain  their  ancient  customs ;  the  churches 
tWir  sokcBS,  the  baivns  their  manors,  the  citizeus  their  toiruskip 
ocjjuttaatioo,  aad  poasihly  their  guilds      The  niauicipal   unity 
wUeh  tkrr  possess  is  of  the  same  sort  as  that  of  the  county  and 
k  hosdred.     TImt  hare  their  folk -moot,  answering  to  the  shiro- 
■NMi  oataide ' ;  tlicir  hustingvconrt  everT  Monday,  which  muy 
l«  Ttgarded  aa  a  general  me«ting  of  the  citixcns,  although  later 
kwycn  ragwded  tht«  also  as  a  oouiiiy  court.   There  is  no  tuentiun 
of  MBJ  OMitliMil-gaild,  tlie  membership  of  which  is  a  rrquisite  for 
civic  taagisttacT.     Ko  guild  is  uientioued  at  all,  nlthou:;h  we 
know  froan  tiie  U«^  of  AthrUtan  that  a  frith-guild  exisitcd  iu 
LpaJoB  in  lus  dajr%  aad  from  another  charter  of  Henry  himself 
thfti  Iknw  vas  a '  cailiteo-gild,'  or  confratemity  of  citizens  which 
had  poeseosod  its  ova  lands  with  »c  and  boc  and  other  customs 
IB  the  dajv  of  King  Edward.     Whaterer  may  have  been  the 
pesitiMi  of  the  gniUs  at  this  time,  it  vould  seem  certain  that 
tbej  wm  wA  a  part  of  the  constitution  of  the  city,  whidt 
olenrij  fraa  organised  noder  a  $h<^rifr  like  any  other  ))hir><.     It  U 
fami)Aii  that  this  charter  of  Henry  I  conferred  a  uew  constitu- 
tion, aad  that  the  elective  shrrilT  was  a  substitute  for  the 
aadent  port-gerefa ;  whilst  the  Eagltdi cbUiI*»  <>  which 

the  port-g«reCii  and  his  soken  are  cUmJ^  MBueett-  ■  ^solved, 

to  reappear  perhs]«  al  a  later  period  in  the  form  of  the  mei»- 
ehant-guild  and  '  wimnmna  ' ;  it-  was  bestowed  on  the 

ohnrdi    of   the   Holy   Trinity  ae,   a   eommnnity  of 

Augustiuiiui  canons.     Ikl,  however  this  may  haw  been,  before 
tJ»e  end  of  thw  retgn  the  tmde-^iUs  fore*  their  way  bio  notice. 
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In  A.D.  11-10  Robert  the  son  of  Lefstan  pave  for  the  truild  of  Riwoftha 

.  iTi,  T»  111.11        trmde-r'<l<l« 

weavers  £16  into  the  Exchequer.  He  was  probably  the  alder-  andcrnt- 
raan  of  the  guild ;  and  his  father  Lefstan  seems  to  have  occu- 
pied the  same  position  in  the  cnihten-gild '.  But  the  guild,  so 
far  as  it  is  illustrated  by  documents,  comes  into  prominence 
almost  as  early  in  the  provincial  towns  as  it  does  in  London,  and 
requires  more  special  mention  in  relation  to  them. 

Between  the  date  of  Henry's  charter  and  that  of  the  great  Coiutitntion 
Pipe  Roll  some  changes  in  the  organisation  of  the  city  must  in  1130. 
have  taken  place.     In  a.d.  1130  there  were  four  sheriffs  or 
vice-comites  who  jointly  account  for  the  ferm  of  London,  instead 
of  the  one  mentioned  in  the  charter ;  and  part  of  the  account  is 
rendered  by  a  chamberlain  of  the  city.     The  right  to  appoint 
sheriffs  has  been  somehow  withdrawn,  for  the  citizens  pay  % 
hundred  marks  of  silver  that  they  may  have  a  sheriff  of  their 
own  choice,  whilst  the  four  sheriffs  in  office  pay  two  marks  of 
gold  each  in  order  to  be  quit  of  it '.     There  is  no  charge  for  the 
Danegeld,  but  instead  there  is  an  'auxilium  civitatis'  amount- 
ing to  j£i20.     These  facts  may  not  indeed  point  to  any  oppres-  iniuan  ^ 
sive  or  repressive  policy  on  the  part  of  the  king,  but  it  may  l>e  vaiAmtm 
inferred,  from  the  great  dislike  of  the  guild  syt'tem  i<hown  by 
Henry  II  and  his  ministers,  that  it  was  no  part  of  the  royal 
policy  to  encourage  municipal  independence  where  it  could  tuA 
be  made  directly  serviceable  to  the  humiliation  of  th«  utAAm. 

It  .is  possible  that  the  disappearance  of  tlie  jwrt'nser*,  titts 
conversion  of  the  cnihten-gild  into  a  religi/xi»  iMUMe,  uuA  iUi 
later  particulars  which  have  been  iK/tic«d,  «tgnif]r  a  civk  f^'Aa- 
lion,  the  history  of  which  is  \o^t,  iivA  wlikb  uuf^  w^t^uA  iiir 
the  earnest  support  given  by  the  ettizortt*  Xt,  HU^Aitiu.  vA  ti^ 
struggle  for  the  ettablufaiDeiji  of  the  <>jBisaaxtk  wiai4t  tuui*  tU 
reign  of  Richard  L 

'  Fipe  BoU  31  Btt.  I.  y  144     '  t/Mru»  e&\m  Untatlam  mMlA  vju. 

Henry  I.  viiieii  c»a£nu  v<  vut  «tsrn  vf  liair  Hw/  Tfvat/  U«  rrpfiit  ■/ 
the  old  onlitca-giki  it  i*  moA  vuul  Uaj  an  l<v  l»  iMitt  m  ^itrj  mid':  uai^ 
pore  patou  mA  cc  btn*  jua, «t  ■>!»,  f.  umy0*  i^r/tumi ; '  r-uvatn. .  i- 
In  the  Fine  B«U,  WHao  tt«  •«  W  LnwMta*  yaf*  '»»it  *  t^^aA  •/.  ipiiC  ie 
hiafMheraoOet.  Aiweea  n  •ftmummm  ij»u^m..")^  Uvmntinj  '^  ai. 
'  Pipe  BoO  31  Bw,  l,t^t4i,  t^i.  i^,  t4^ 
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Our  uext  glimpse  of  the  state  of  London  is  in  the  reign  of 
Stephen,  when,  «s  we  have  already  seen,  the  chief  men  of  the 
city  werv  ulluucd  to  join  the  small  IjikIv  of  )jurou8  and  bishops 
who  elected  the  king.  To  Stephen  llif  Londoners  were  for  the 
most  part  faithful,  although  Thomas  Becket,  the  sou  of  one  of 
tliera,  was  the  adviser  and  executor  of  the  jKiIicy  which  pre- 
vented the  coronation  of  Eustace  and  secured  the  throne  to 
Henry  II '.  hx  that  council  at  Winchester  by  which  the 
empress  was  electeil  to  be  lady  of  the  English,  the  citizens 
appeared  by  messengers  acting  on  behalf  of  the  communio*,  a 
description  of  municipal  unity  which  suggests  that  the  communal 
idea  was  already  in  existence  aa  a  baris  of  civic  organisation. 
That  idea  was  fully  developed  in  the  next  reign,  but  in  the  case 
cited  the  word  may  possibly  mean  nothing  more  than  the  folk- 
moot  which  had  been  recoguised  in  Henry's  charter. 

During  the  Norman  period,  then,  London  appears  to  have 
been  a  collection  of  small  communities,  manors,  parishes,  chorch- 
sokens,  and  guilds,  held  and  governed  in  the  usuul  way ;  the 
manors  dei^ceiiding  by  inlieritiince,  the  ehurcli  jurisdictions 
exercised  under  the  bishop,  the  chapter,  and  the  monasteries; 
and  the  guilds  iidiiiinistcred  by  their  own  oflicera  and  ad- 
mini-stering  their  own  jiroperty  ;  as  holding  in  chief  of  the  king, 
the  lords  of  the  franchises,  the  prelates  of  the  churches,  and 
even  the  aldernun  of  the  guilds,  where  the  guilds  possessed 
entates,  might  bear  the  title  of  biiroiis.  It  was  for  the.  most 
]>art  an  aristocratic  constitution,  and  hud  its  unity,  not  in  the 
ttiunicipil  i)rinci|>le,  but  in  the  system  of  the  sliire. 

The  f.'ruwlli  iif  the  provincial  towns  is  more  distinctly  trace- 
able. We  liiive  in  a  former  cinipter  seen  their  origin  in  the 
township  of  Anglo-Saxon  tiraes^,  genenilly  in  the  dependent 
township  which  acquired  wiulth  and  solidity  under  the  protec- 
tion of  a  great  earl  or  bishop,  or  of  the  king  himself.  In  the 
time  of  the  Confessor,  as  represented  to  us  in  Domesday,  the 
b.-rouglis  had  obluined  a  clenrly  recognised  Bt>itus.  Their 
customs  are  recorded  as  fully  as  they  would  have  been  in  later 
times  by  charter;  their  constitution  is  eet  liefore  as  as  by  its 
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judicial  character  approaching  that  of  the  hundred  rather  than 
that  of  the  mere  township,  although  the  jurisdiction  is  manorial 
rather  than  civic  :  the  existence  of  guilds  is  likewise  recorded ; 
the  men  of  Dover  have  a  guild-hall,  and  there   are   guilds, 
possessed  of  land  at  Canterhury '. 

Regarded  as  a  subject  for  historical  analysis,  the  medieval  AiMiysUof 

....  ,  11.  1  •      •    1  t  ...       the  munlci- 

municipality  may  be  resolved  into  three  principles ;  the  primitive  poi  inatituta. 
organisation  of  the  hundred  or  township  with  its  judicial  and 
police  functions  :  the  voluntary  association  of  the  guild  formed 
for  the  regulation  of  trade,  and  authorised  to  enforce  i(s  by-laws : 
and  the  further  association  of  the  burghers,  whether  as  towns- 
men or  as  guildsmen,  for  the  purpose  of  obtaining  emancipation 
from  arbitrary  imposts  and  external  interference,  an  association 
to  which  we  may  assign  the  name  of  eommuiia  or  communio. 
It  is  not  however  necessary  to  look  for  the  development  of  town 
life  in  any  such  regular  foniis,  and  we  may,  perhaps  more  safely, 
examine  the  several  points  enumerated  in  that  order  in  which 
documentary  illustration  is  most  readily  available. 

The  first  point  to  be  noticed  is,  then,  that  of  jurisdiction,  jnrtmUcUun 
which  both  before  and  after  the  Conquest  is  almost  inseparable 
from  that  of  tenure.  In  some  of  the  Domesday  towns  the  sac 
and  Boc  belongs,  as  in  Lincoln,  to  the  owners  cf  maoomi 
estates  which  are  united  within  the  walls  '.  In  some  it  bek>ngx 
entirely  to  the  king,  or  to  the  earl  or  bishop';  and  iij  w/me  it 
is  divided  between  the  crown,  the  bishop,  the  earl, — caeb 
of  whom  may  be  regarded  as  a  public  magistrate, — and  one  or 
more  private  lords.  In  all  these  cases,  nnle«a  exynmiy  exelad«d  nmhjma  u. 
by  grant,  the  sherift'  exercised  the  same  saperiutendeaee  vttrr 
the  towns  as  he  did  over  the  conntry  :  tliejr  w«re  trutiipt  from 

■  '  Willrlmus  61ia9  Goufridi  iii.  [mantorM  lutct^  »  ^>S/m  int  ^ibaJls 
borgeiuiuin  ; '  Domesd.  i.  t.  In  CintrAary,  •  lym  qtmnfrnt  bar^taawn  hal^- 
l»nt  de  rege  xxxiii.  acna  teme  in  gikU  «aa ; '  '  blaet  w<HkMfA«rr/f,'d  zj'  . 
burgens«8  et  xzxii.  nutiuunu  qiuui  tencat  dtrin  it  rills  n  jpUtm  fxut.  ' 
ibid.  pp.  2,  J. 

'  '  In  ip*A  civitkte  craat  zii.  Ugfm— wi,  ii  «at  'iahoAm  u^:uut  <t  vfMti, : ' 
Lincoln,  Domead.  L  336.  Bcsida  ikemt  t«*i«*,  mntmi  '(t>«r  TrfaK  yr-- 
prieton  hmd  their  halU  witli  ne  »atl  tot. 

>  .Sandwich  belongs  to  tJM  Axciibiain^  «f  CaMotor;  ;    I>>w<t»l  '-   ■ 
Exeter  belongB  to  Ute  kia^ ;   ibid.  100 ;  Wanhek  w  tA«  *v) :    *^ 
Firma  Borgi,  p.  16,  wImt*  mtmf  Mktr  tama  an  gi*«a. 
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tlie  liundreil  court,  either  iis  being  tbemselve?  hundreds,  or  ns 

b«iu|:;  held  by  lords  ])ospei<^ill^'  sac  aud  soc,  but  they  were  not 

exeinjit  from  tht-  sliirc  adiiiiuistration.     The  .-'lierlff  collected  from 

theiu  the  rents  which  i'oruicd  a  porticu  of  the  ftrni,  and  watched 

Taunniii      the  royal  rigbts  in  the  courts  of  justice.     The  Nommn  Conquegt 

produced   no  chanjje   in  the  towns,  save  this,  thiit  the  tenure 

became  u  more  prominent  feature  of  dependence  tbaii  the  juris- 

diclion.     They  were  regarded  aa  held  in  demesne  by  the  lords 

who  had  the  juriwliction,  and,  where  no  other  lord  claimed  it, 

taimt  lu       they  were  held  in  demesne  of  the  king.     The  ditTt-rence  Wtween 
ruvtii  ' 

ijMn.'«it.  the  towua  tlms  held  is  not  perhaps  very  great  until  the  age  of 
charters  begins :  then,  when  a  town  belongs  to  the  Kinji;,  it  has 
a  royal  charter;  other  towii»  have  charters  from  their  loi"d» 
which  sometimes  express  the  consent  of  the  king  to  the  graiit  H 
of  liberties.  Of  the  Loroufjbs  which  possess  early  charters, 
Northampton  is  in  the  kinjj's  deniesi.e'.  I-ieverley  in  that  of  the 
nrchbiahop  of  York  *.     Leicester  early  in  the  twelfth  century 

acrenU  liinlK.  was  diviilcd  into  four  paits,  held  by  the  kinjr,  the  Bishop  of 
Lincoln,  Simon  of  SeuHs  who  lepresented  the  old  earls  of 
Herein,  and  Ivo  of  Orantmesnil  the  sluriff  and  fanner  of  the 
king's  share'.  Subsequently  Count  Robert  of  Jreuhin  got  all 
four  shares  into  his  own  hands,  and  left  the  town  as  a  borough 

Po4Ucn«f  in  demesne  to  the  earls  of  Leicester  his  descendants.  The  city  fl 
of  Winchester,  like  that  of  London,  scarcely  appears  in  Domes- 
day at  all*;  its  citizens  had  already,  it  would  seem,  something 
of  the  same  status  as  those  of  London  :  their  support  was  given  ■ 
to  Stephen  at  his  election  in  the  tame  way,  and  they  shared 
with  the  Londoners,  and  occasionally  disputed  with  them,  the 
privilege  of  service  in  the  kitchen  and  the  buttery  at  the 
coronations '.  One  result  of  the  doctrine  of  tenure  in  the  case 
of  the  towns  was  to  leave  the  Jifl'ereut  classes  of  men  in  the 
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'  Madox,  Firms  Biirgi,  u.  7.  "  Foevlera,  i.  40. 

'  Ord.  ViL  li,  a.  The  Leicester  ehartem,  a  mo«t  interuiting  Herien,  lu-e 
trauslated  by  Thompson  in  Iiia  liook  on  Engliih  MMiiieijyiil  Uitlory. 

'  '[Thecustonu,  services,  and clmrijeii  of]  London,  Wincliester,  Abingdon, 
and  a  few  others,  were  omitted  probably  on  account  of  cbjirten  of  immunity 
previously  granted;'  Ellis,  Intr.  i.  190. 

'  Hovadr-  ""  « 
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same  condition  in  which  they  were  in  the  country:  the  burgage  Th»pojm. 
tenure  answers  to  the  socage  of  the  rural  manors,  and  the  lowest  town* 
class  of  townsmen,  until  admitted  into  the  guild,  is  on  an  exact  thatof  tho 
level  with  the  rustici  or  nativi^the  class  into  which  the  Normans 
ultimately  threw  no  small  portion  of  the  ceorls  and  villeins  of 
the  Anglo-Saxon  days. 

The  first  step  towards  a  separate  administration  and  distinct  fik*! 
organisation  is,  as  usual,  one  connected  with  fiscal  arrangements,  the  towiu. 
It  was  quite  natural  that  the  city  communities,  growing  in 
wealth  and  strong  in  social  unity,  should  wish  to  be  divided 
from  the  country  districts.  The  sheriff  was  answerable  to  -the 
crown  for  a  certain  sum,  and  whatever  he  could  make  above  that 
sum  was  his  own  profit :  nothing  was  easier  than  to  exact  the 
whole  of  the  legal  sum  from  the  rich  burghers,  and  take  for  himself 
the  profits  of  the  shire ;  or  to  demand  such  sums  as  he  pleased 
of  either,  without  rendering  any  account.  The  burghers  made 
it  a  point  then  to  have  such  a  valuation  of  their  town  as  would 
show  what  was  really  due,  apart  from  the  profits  of  the  shire ; 
and  this  done,  they  would  pay  to  the  sheriff  no  more,  except  an  a 
free  gift  or  in  return  for  special  services.  The  Domesday  Surrey 
accordingly  gives  the  profits  of  the  towns  at  distinct  ronnd  coma, 
which  had  probably  been  long  before  agreed  on.  The  nextTwr<r>w 
point  gained  was  to  take  the  collection  of  this  Miiii  o«t  of 
the  hands  of  the  sheriff;  which  wa«  done  by  vhUamitg  ffim  ilf, 
crown  a  charter  letting  the  town  to  the  but^gfaen  mt  *  tte  Hum 
rent  equal  to  the  sum  thus  deducted  from  tbe  ferM  it  <W  «Ur<^, 
This  was  called  the  ^rma  buryi,  a  md  paid  to  the  er*/wm  hmn 
the  borough,  for  which  the  borgfac-r*  were  nafjamtAe,  awf  vfa^h 
they  collected  amongst  themeelrts  by  ttriet  afi^trt^mimnttK 

It  must   have  l^een  bowerer  •   prncary  iftfMi/mt,  U>  wi^i-.i,  wfc^,  vnstis 
could  such  a  charter  be  (emiUd,  vA  what  rniummtum  tir*Mt/-'\  i*»rf,  r 

'  See  Madox,  Fhroa  hfop,  y.  i* ;  H^.  Em4.  yf.  t:/t  «  ;  hnAj  'k. 
Boroaghi,  pp.  40  iq. ;  <iva^  SttfywinaxiM,  i.  ^',^  fio,  ^47  >:/:.. 
Verw^t.  L  134  iq.  Tbe  amaf^oMart  ma^  b*  •oAtir  st  i**  Wm  'H  It'x  % 
term  of  yean.  Ttntfirma  hmrji  ifAiiam  viAim  f««(  ayyuan  hb  T>«u«»ii»T 
in  the  caw  of  HoBtiBedaB.  TW  imm  lA  y<«ft— i|<  ■  Ifsn.  WaJiaa^ikgic 
£53  iw.  (£80  in  1 156, ,  aad  OAtlbtaikM  jg^o,  at  Wfvjtu^i  m  %kt  yiyt%iM 
of  31  Henry  I,  pp.  135,  IJ*.  IJ^ 
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Among  tin*  Iiurgiiri>  iliai  was  c»pah1p  of  entering  Idln  iiurb  au 
engji^renient.  Variuut^  aiiewers  liave  Wen  given  to  the  <]ne»tton: 
•ometimes  tiie  guUd,  cumetimes  tlie  le«t  jury,  sometimeu  tb« 
genn  of  a  coriKirfttiun,  the  existence  of  which  is  samemhai. 
hastily  javsunietl.  has  l*en  ivKbUtned  sis  the  recipient  of  the  gnuit. 
But  it  seems  most  not  iiml  to  refer  it  to  the  only  orgnuiuation  of 
the  existence  of  which  we  have  nrrt«iu  evidence,  iha  fully 
qiudified  nienilwrw  of  the  township  or  hiui'lrcd  court  of  the 
towii,  M  alrenJy  constitute«l.  These  wi-ro  the  owners  of 
land,  the  owner*  of  houses,  shop,  or  gardeiu ;  the  buTfpH^ 
tenantF.  from  whose  bur^agen  the  rent  wm  originally  due,  and 
from  which  it  must,  if  r«i«?d  h-gally.  he  p.tid  :  the^e  men  met  in 
the  cburch-yartl  or  towu-hall  its  tlit;  men  of  tlie  township  ;  in 
A  trading  town  they  would  l>e  the  members  of  tlio  guild  ;  and,  is 
the  judicial  work  of  the  tOT»-u,  they  wen'  the  cii«s  who  furnished 
the  judices  aiid  juratores,  the  leet  jury  in  fact,  when  ttiat  jury 
first  comes  to  light '.  Under  the  reeve,  the  pmejMsittu  as  the 
Norman  Inwyei-s  cjilled  him,  there  won  ftlre«<ly  ii  rnmmunitai 
eivitaiie,  although  of  a  very  primitive  form.  The  acquisition  of 
the  Firron  Burgi  by  the  inhabitanta,  whether  in  the  cLaractcr 
of  a  township  or  in  the  cimracter  of  a  guild,  invented  them  with 
tlie  furtlier  chai-acter  of  a  '  coromuuio '  a  partnerHhip  or  cirrjn  >r»M 
eociety. 

Till'  iKKly  thus  recognised  sjicedily  discovcre<l  its  <iwn 
f^reugth,  and  obtained  further  graiitu  of  ]>erpetunl  libertiM,  or 
purchased  tlie  occasicmitl  ciijoyueut  of  privileges:  th«  city  Qfl 
London  serving  as  the  stHurlnrd  to  which  all  attempted  to  rise. 
In  A.D.  II  jo  the  citizens  of  Lincoln  paid  200  uwkrks  of  bilver 
and  four  marks  of  gold  that  they  might  hold  their  city  of  the  I 
king  in  diief ' ;  11  rlwiler  would  probably  be  Ihe  result  of  this 
payment,  or  nt  all  events  thu  lieHtuwal  of  the  privileges  enume- 
rated in  the  charter  of  Henry  II.     That  king  specifies,  aa  one  of  I 


'  See  (Jtirirt.  m  nlmvf  nTerrtil  t 
llie  oriiitin  of  Ibc  cor(»iriiii.Mi    m  tl 
liiirgi  with  till-  letl 
juatoucnt  «f  tlia  trial 
(fiHtotiltiea  lu  tJ>  iU  nuiku^u)  u|>|iltfabilttj;, 

•  Viyi  H..1I  31  Hi'ii,  I,  p.  114. 


Iln  diitliuclly  rr^Knl*  Um  cpm/nnata, 

, -.iili  .,f  i,  r,ii,.),ii.L.ti..i,  .,r  ii...  <tnna 
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the  exiiting  righta  of  the  Inirghers  of  Lincoln,  that  they  had  a 
nieivhaiit-giiild  composed  of  the  men  of  Uie  city  and  the 
meix'haiits  of  the  county  '.  The  charter  of  Archbishop  Thurstan 
til  Bevcrk-y  jilaces  the  'hans-hus'  or  ^lild-hiill  among  the  fore- 
niort  of  the  jirivilepes  conferred  on  his  njen.  '  I  will  that  my 
men  of  Beverley  shull  have  their  haus-hus',  tlwt  they  nwy  there 
ti-eat  of  their  by-laws,  to  the  honour  of  Ood  and  S.  John  and 
the  canonx,  and  to  tJic  improvenient  of  tiie  whole  township, 
freed  according  to  the  same  law  as  tliat  which  thoBC  of  York 
have  in  their  luins-huB.'  In  other  towns  tlie  guilds  were  already 
making  their  way:  the  Pijie  Roll  records  paymentji  by  the 
weavi'rs  of  Oxford  of  two  marks  of  },'ol'l  that  they  may  have 
their  guild ;  the  shoemakers  pay  five  that  tliey  may  recover 
theirs;  the  weavers  of  Hiintingilon  jwy  forty  tibillings  ;  those 
of  Lincoln  a  mark  of  gold ".  But  the  most  significant  indica- 
tion of  growth  is  found  in  the  ctu'ions  payment  of  Thomas  of 
York,  the  son  of  I'lviet,  who  gives  the  king  a  coursing  dog  that 
he  may  Ijc  alderman  of  the  merchant-guild  of  York :  the  value 
of  a  coursing  dog  wa£  twenty  shillings  *,  so  that  either  tlie 
position  was  an  unimportant  one,  or  Thomas's  hold  upon  it  so 
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'  'Gildani  •unin  men-aUirinm  i«  boioinibus  civiUli*  et  tie  alii»  men-x- 
tiiHbiu  couiitatUK,  sieiil  illatii  hiiljuerunt  tempore  KdwAnli,  Willelnii  et 
Henriei  re-^mn  Augliae;'  Foed.  i.  40;  Select  Ch»rter»,  p.  166. 

'  The  word  haiua  U  u»ed  by  UlHl»s  fur  ■  b»nd  or  cnmpiiny.     A»  »  hinto- 

riral  word  it  a|>peart  firet  in  England,  later  in  Oemiany.    G.  L.  von  Mnurer, 

[-fitiidteverfaasiir.  ii.  J54;  Sartoriiiii,  Urk.  (Je»ch.  d.  Dentcch.  Huuc,  i.  7.V 

Vjt  neeiuN  U*  be  iiidenlical  wtlh  guilds  and  it  it)  also  U6e<l  in  the  tenne  of  a 

ViM\  ;  Sartoriutt,  i.  75,  76.    We  have  liere  a  hanshu«  at  York  and  amither  at 

Beverley.     The  men  of  Yurk  hnd  in  the  time  of  John  their  guild  at  home 

and  several  linHtai  IkiIIi  in  Knglaud  and  in  Normandy.  The  men  of  Dunwich 

have  their  Ann«a  el  gitila  merealoria  confirmed  by  the  iauie  king;    Select 

t'harterf,  p,  ji  i.  In  the  second  year  of  Henry  III  the  citizens  of  Herefxrtl 

paid  for  a  eharter,  and  to  have  for  ever  a  nierchant-guiltl,  with  a  h/tn»<i  .ind 

1'  "    '  ^.  Hidt.  E»rh.  p.  1*4.     There  wai  a  knnta  alao  at 

.^  iropuhire,  xi.  134^:  at  Liverpool,  Wigmn, and  Preiton 

tJ'~" "   ■■- .■<.i.  183,  198,  504). 

'  PiiK)  lloU  ,11  Hen.  I,  pp.  t,  5,  48,  109. 

•  Ibid.  (>ji.  .^4.  .;s.  fiviet,  the  father  iif  Tliomaa,  was,  as  wo  leaxn  from 
the  inqne»t  into  tlie  ciiet«m«  of  the  church  of  York  (above,  p.  437  note  1), 
a  Imjeninn  ••<•  i!\i\.;i»triite  of  the  city.  P*Th«i«  we  may  infer  from  thin  a 
(.:  i.mi  the  la','eiiiun  to  tl-  "lorn  ptmluced  by  <oii- 

1,  iintiul  (Hiwer.  under  <ti  ■•'»,  but  in  the  hatnl/i  nf 

till  LXLir  liinuiif.  t'onipr.re  the  relatiui, ,  -  .  ;.  .^.-.tan  and  hi«  ton  Koliert 
with  the  cnihteo-gild  and  weaven'  guild  of  iondon,  above,  p.  441. 
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strong  &&  to  niiike  tlie  kiiig'ti  conseut  a  inat.ter  of  small  Tilacl 
There  is  as  yet  no  iixlication  that  the  guild  aspires  to  mudilc 
the  constitution  of  the  city- 

The  origin  of  guihls.  ub  has  been  ah-eaJy  remarked,  runs 
to  remote  antiquity.     The  simjilc  idea  of  a  confraternity  onitnll 
for  the  discharge  of  common  ir  mutual  good  offices,  gi]pport«<il 
by  contributions  of  money  fi-ora  each  member  and  celebrating] 
its  meetings  by  a  periodical  festival,  may  find  pai-allels  in  any 
civilised  nation  at  any  age  of  tlie  world.     The  ancient  guild  i» 
simply  the  club  of  modern  manners'.     In  England  it  apiieaxij 
early,  if  not  first  of  all,  in  a  religious  form,  and  that  form  it  I 
retained   tlirouj.'hout  the    middle   ages,  although    it    does    not 
engross  the  name.    Three  of  these  religious  guilds  are  known  to 
us  by  their  8tatut«8,  which  date  from  tlie  early  yeare  of  the 
ThsAhbou.  eleventh  century'.     At  Abbotsbury  in  Dorset,  Orcv  irmntfi  a 
guild-hoU   as    pi-operty  to   the   guild,   in  honour  of  CJod  and 
S.  Peter,  and  lays  down  rales  for  the  members.     The  contribu- 
tions are  to  be  in  wax,  bread,  wheiit  and  wood :   the  wax  is  for 
the  maintenance  of  Ughts  in  the  minBter.     Fines  are  ordered 
for  the  neglect  of  duty,  for  offensive  words,  and  for  bringing . 
more  than  the  due  number  of  guests  to  the  guild-feast.     The 
only  specified  duty  is  that  nf  contributing  to  the  comfort  of  the 
dying,  and  attending  (he  burial  and  praying  fur  the  sonls  of  { 
deceased  members  :  a  fcteward  and  '  fformera^,'  or  caterers  for  tho 
feast,  are  the  only  ofticers  mentioned,  but  there  are  two  claMW 
of  guild  brothers,  one  distinguished  by  full  memljership.     The 


■  On  the  subjeot  of  guiMn  »ee  ut  eamy  liy  BrenUno,  prefUvd  to  Tonlmfai 
Smith'a  EtiglUh  Gil'h,  which  cniuiemes  the  n-  ''      '  ■'  ?iiMi» 

i)f  Wilitii  and  otherK     Tlir  rules  InkI  down  by   <  niaa 

tir  ctiiifratrinv  uf  Ml  liiiie  bhuiv  that  thi-y  wcrv  u'. i  ..^\on» 

gnildn  of  the  An(:lo-,SjiX«n!i.  Oiieitt,  Si'lT  ^'oveniiiienl,  i  no,  Varwalt.  i- 
I3<;.  ihinka  tlint  tuo  uiUcli  iiii|)urt»iure  liM  Iwrii  Attnclird  In  the  guild*  hj 
iiioderu  writcn)  unl  that  llioir  (x>ii(titutioii:il  importiiDce  wiu  much  le<a  in 
England  tli»n  on  tlie  (\inliiien», 

'  The  «lalute»  of  , '  ^Ivcu  in  En 

i,  511- JI4.     Thii»i-  •  ill  llii^  C'" 

other  two  in  H'  '  •■    '^    ■  ■ 

»ro  thus  fLtt'  ■: 
videlicet  in  <'i  - 

defuncturuiu,   iu   RjrRi[iu»>iiu  et    ee: 
uflering  of  mndles  and  niiuiilnn«oc« 
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rules  of  tht!  Exeter  {riiild  direct  three  nnnuul  feasts,  with  inassea 
and  p«alin-8iri^'iug  for  quick  aiid  dead ;  the  contributions  are  in 
limit  uud  honey ;  the  fines  are  for  neglect  of  the  feast  or  the 
contrilmtitm,  niid  for  oflensive  words.  On  the  death  of  a  brother 
an  additional  subscription  of  fivepence  is  called  for;  at  a  house- 
burning  one  penny  ;  and  there  iis  a  provision  for  funeral  services. 
The  second  order  of  uiendHTship  appears  under  the  name  of 
'cniht.'  In  these  two  cases  the  duties  of  the  members  are 
purely  religious,  and  nowhere  concern  questions  of  law  or 
police.  The  statutes  for  tho  thegna'  guild  at  Cambridge'  con- 
tain similar  provii^iuns ;  there  me  directions  for  the  burial  of 
memlwrs,  fines  for  niisgrceting  and  violence,  and  regulations  for 
mutual  help  in  difficulliiis.  But  there  is  much  more  :  if  a 
lirother  be  robbed,  the  guii<l  undertakes  to  exact  eight  pounds 
from  the  thief;  if  a  brother  slay  a  man  righteously,  the  guild 
helps  to  pay  the  wergild ;  if  unrighteously  ho  bears  his  own 
pi'nalty  ;  if  oue  slay  another,  he  must  redeem  his  place  as  a 
guild-brother  by  a  fine  of  eight  pounds;  and  if  any  eat  and 
drink  with  one  who  has  slain  a  guild-brother,  hu  pays  a  pound 
or  clears  himself  by  compurgation.  It  can  scarcely  be  doubted 
that  tliis  form  of  guild  had  legal  recognition  ;  the  law  of  Ethelred 
preecribes  a  fine  for  breach  of  '  peace  given  in  an  alehouse,' 
which  apparently  refers  to  something  of  this  kind '. 

The  Canibrid^e  t'tatutes  thus  connect  the  religious  guild  with 
the  ■  frith-gild,'  a  form  of  association  of  which,  although  it  is  of 
a  more  advanced  and  complex  character,  there  lire' even  earlier 
documentaiy  (races.  The  provision  of  the  laws  of  Ini  and 
Alfred,  that  the  'gegildan,'  or  guild-brethren,  of  the  kinless  man 
should  !?liare  in  the  recei[)t  and  responsibility  of  the  wergild, 
may  jiossibly  I*  refen'cd  to  an  institution  of  the  sort  existing 


Ths  Butor] 

pilld. 
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glM.' 


'  Kemtile.  ^xcms,  i.  ,;i,v  Tlie  ihcgns'  guild  nitturally  calls  in  minx! 
the  ItirfeTnaurii  of  Cjiniltri<lptf,  inentioned  in  Domesday,  and  referred  to 
nlMvve,  |i.  loo-  The  h<'ri<il  ^>f  the  Cambridge  la^einanni  waa  ei^dil  |HtiiudN, 
a  palfrt-y.  uinl  the  arms  of  .t  knight.  They  were  certainly  thegnii.  and  thin 
)>uild  may  he  a  rucliiniMitary  furiu  of  a  uoriximtion  ;  for  it  is  oUsvrvahlc  that 
the  ^uild  hrelhreii  iii.ike  mjiik.-  lulea  whirh,  withoat  the  aid  of  thu magistnte*, 
ihvy  ft-oidd  liiiil  il  very  ilillicult  to  t-iifor\-o. 

'  EUiflrol,  i'i.  I  (.(LI.  lienr.  c.  Ixxii ;  'de  jiaco  T«gia  danda  in 
[lutationv.' 
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anion^  llic  fon-'ign  seltlej-s  in  the  seaport  lowrtis  nf  W- 
is  possible  thai  it  may  denote  »  wide  extension  of  v 
ityftem  amongst  the  English ;  but  no  further  light  can  now  I 
tlirown   UlX>n  it.     Under  Athelston  liowevcr  we  have  ihe 
plctc  code  of  a  '  frith-gild  *  of  the  city  of  London,  in  which  m*j 
l>e  recognised  a  distinct  attempt   on  the  part  of  the  pablii 
authorities  to  suiiplement  the  defective  execution  of  the  law  \if 
mensures  fur  mutual  defence*.     It  is  drawn  up  liy  the  >iii-Jio|H 
and  reeves  l>elonging  to  London,  and  confimu'd  by  the  pled^t 
of  the  '  frith-pegildus ' ;  and,  if  it  Ik*  indeed  the  act  of  a  voluntarf 
iiMOciaticin,  forms  a  curious  precedent    for  the  action   of  th« 
(Termanic  leagues  and  the  Castilian  hermanda<l  of  Liter 
By  this  statute  a  monthly  meeting  is  directed,  ut  which  tliere  I* 
to  Ik)  '  bytt-fylling ' '  and  a  refection,  the  remains  of  which  am  I* 
be  bestowed  in  alms :  on  the  death  of  a  memlwr  each  brol 
gives  n  loaf,  and  sings,  or  pa\-8  for  the  singing  of,  fifty  psalms.1 
Thus  far  tlic  c<imn>on  form  of  the  religious  guild  is  preserved.! 
The  other  articles  refer  to  the  enfoitement  of  mutual  defence: 
each  member  jwys  fourjience  for  common  purjKwes,  towards  al 
tort  of  insurance  fund  from  wliiih  the  guild  makes  good  thol 
losses  of  memliei's;   and  a  contribution  of  a  shilling  towardal 
the  pursuit  of  the  thief.     The  members  are  arranged  iu  Ijodieal 
of  ten,  one  of  whom  is  the  bead  man  ;  tliese  again  arn^  classed  is 
tens  under  a  common  leader,  who  with  the  other  lu-ad-men  aet^J 
as  treasurer  and  iidviter  of  the  hundred  memliers.     The  upecialj 
objects,  for  which  miimte  directions  are  given,  are  the  pursuit 
and  conviction  of  thieves  and  the  exacting  of  compensation,  the  I 


'  Ini,  |6,  II  ;   Alirnt,  }7,  ]8 ;  Hcluniil,  Gttetxe,  SS7-589  ;  m  above,  J 

1'  'A 

'  AtlicIsUii,  vi.  §  i-u:  '.liidicis  civitatU  I.nnrtuniftc' 
'  II10  hyttrylling  i*  in  the  lAtin  verrion  hucctllotum  hiiplrtiv,  tbr  ftltin^ 
of  biittn  or  VBt»  :  wlirther  the  ale  brewMl  at  ono  meeting  wxm  drunk  kt  Iha  1 
mme,  ur  kt  tlio  next,  or  tulil  for  the  lieiieKt  nf  tlie  gnilil,  it  i«  hard  to  uy.  1 
No  contribiitiiin  of  iiiult  is  itienlioneil  in  tliese  xlAliites,  iw  wiu  the  Okte  J 
in  tliiwe  of  Kxetor.  Tlie  C'limnicle  of  Biiltle  nK-ntioio  fmir  l'oIM".  milling;  I 
that  the  ii)ili.il  pays  to  mich  the  retjnliu'  oonti  'nil J 

wrviniitui  facirrKUm,"  »nd  liu  fc  [loiir  man  t<i  >  ,   hit 

,|,„r..    ..I    .....1. 1:....        ],|,.    JO,    JI.      (:lntllillii    I... 1-        ,11,;.     ~cic.    ii. 

yr,  ill  of  I.->ni|nn  ft«  '  ,Va1i>  palilioft  quu  a  potontwl 

<••■".  S«"  above.  |>.  .^1.  note. 
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L-iirryiiig  out  of  tin-  law  wliii-li  Athelstan  and  the  witnii  liail 
passed  lit  Greotley,  Exet«r  and  Thuudei-sfield.  It  is  iinpivitntble 
that  any  institution  on  bo  large  a  scale  existed  in  any  other  town 
than  liondon,  although  the  Cambridge  statute  may  have  lieen 
drawn  tip  on  the  fame  model ;  and  it  would  be  rat<h  to  coiinecl 
the  '  Cnihtengild  '  of  Henry's  reigp  with  this  guild  in  particular, 
although  the  existence  of  the  one,  taken  iu  connexion  with  the 
'cnihts'of  the  Exeti-r  puild,  irresistibly  siigi/ests  the  mention 
of  the  otlicr. 

A  charter  of  the  niyn  of  Kdgnr  mentions  three  ' geferscipas ' 
or  fratcriiiticH  existing  hI  Canterbury  '  ;  one  of  iliese  may  lie  the 
priests'  guild  which  is  recorded  in  Domesday  as  possessing  land, 
another  the  'ce.ipmanne  gild,'  the  third  a  cnihtengild*. 

The  third  form  of  guild,  the  merchant-guild,  '  ceapiuanne 
gilde,'  or  hnnsa,  must  be  at  least  aa  old  as  the  Conquest.  "^The 
charters  of  the  twelfth  century  refer  to  the  gilda  mercatoria  uh 
existing  in  king  Edward's  time'.  The  gnild-hull  of  the  men  of 
Dover,  '  Gihalla  burgensiuin,'  is  not  likely  to  have  Ixien  merely 
the  meeting-place  of  a  i)rivate  religious  club*.  The  guilds  of 
Canterbury  possessed  messuages  and  lands  at  the  time  of  the 
Domesday  Sun-ey;  and  the  '  ceapmanne-gild '  in  the  days  of 
Anselm  exchanged  tight  houses  with  the  monks  of  Christ 
Church,  each  party  conveying  the  right  of  sac  and  soc  as  they 
themselves  had  held  it*.  In  the  haiis-hus  of  Beverley  and  York 
the  burghers  met  to  make  their  statutes,  the  by-laws  by  which 
they  rcgulatel  the  trade  and  other  muuicipal  business  of  the 
town  which  did  not  fall  under  the  view  of  the  more  ancient 


MililrbAt 
Ciinterhur 


TJ...     ; 

inercliant- 
gnilJ  : 


«iwnin3 
projiolljr  ; 


nnd  limki] 


'  Soimur,  t'antcrliary,  |iart  i.  ]i.  178,  ilracribcii  a  chartcT  of  Ecli,'ar  iliiliil 
A  I).  956,  and  attested  by  Hluthwig  the  |>ort-re«ve,  and  the  oonf^regation 
1  Christ  Church,  and  the  congregntion  at  S.  AaijuxtiueV  nnd  the  thivv 
ijrfrftciptit  innan  bnrhvara  ntan  burhwora  iniwle  gcniittan.' 

"  Soniiier,  p.  179;  l)clow,  note  £.  An  imperfect  C'anterhury  charter  of 
tlie  reign  of  Ethellicrt  (860-866}  is  atteated  hy  'etn  .EthcUUn  and 
ingan  bui^ware,  ego  .-Ethelhelm  and  cniahta  gcaldan  ;  Kemble,  C.  D.  ii. 
|i.  83.  If  ihi*  is  genuine  it  i«  the  earliest  extant  inatance  of  aoch  a  guild 
in  England. 

'  4'liartir  ofljnrohi,  FoeJera.i.  40.  *  TXmieMilay,  i    i. 

*  There  is  an  a^einitmt  * lietwux  timn  hiri»tl«  »i  Chrixtejcinvan  unit 
tlian  cuihlau  i-n  t'antwarcbcrig  of  wpmanne  gilile  ;'  and  it  i»  ftllested  \i\ 
Calvctti  the  "  jiortegercfa  and  ilia  yidltta  men  uf  tlmni  licape  ;'  Suninw 
\\  179. 

O  g  2 


452 


Conttitutlonal  Hislor^. 


[cHJ 


N  nipiile- 
inonlATV  nr- 
gMilMtlon : 


inclndin-.- 
All  tr/idnns, 


nfrnnvlil"' 
ing  iiower 
of  the 
n)orv'liKnt- 
KiUKL 


lu  n\at\OY'>\y 
oflncmJlrtdr. 


uoui'ts ;  and  tliis  right  to  regulate  trndc  was  not  the  Ipast  in 
jxirtiuit  ]>rivilegt-  (.'runted  or  recO{;iiised  by  charter,    A  incrchniitJ 
guild  which  possesHed  land,  exercised  jurisdiction,  uud  etiiu:t»-« 
by-lawB,  iiiuat  have  already  assumed  the  character  of  no  officia 
orpan^satiou,  Hupplementary  perhaps  in  the  first  place  to  lliq 
township    tidiiiinistratiun,    liut    gradually    cualt'sciug    with    itj 
Possbly  the  merchant-guild  may  have  sometimes  purchawd  th« 
firnift  burgi.     For  in  the  great  mercantile  tow;is  all  the  Untj 
and  iiouscB  would  1k^  held  by  nierchnnts  and  their  de]>endciit£ : 
from  the  merchniit  who  hod  made  three  voyages  over  the  mm 
his  own  cost  and  so  lhr'.%'cn  to  thegn-right,  to  the  mere  tetailrrJ 
every  one  who  wa*  in  the  jHJsition  of  a  free-holder  was  conuevt<-<l 
with  trade,  every  one  who  would  have  n  claim  on  public  office 
cr  magistracy  would  he  a  member  of  the  guild'.     Further  slillJ 
the    merchant-guild    sujiplied    machiiieiy    of  cnfrnnchisement ;l 
the  villein,  the  uativns  of  the  Norman  times,  who  could  obtain 
tidini^-sion  into  the  guild  and  was  unclaimed  by  his  lord  fur 
year  and   a  day  becume    a    frteinun''.     His    niomlx-rbhip   wan^ 
allowed  to  give  him  tlut  status  which  otherwise  the  law  refused  . 
to  landless  men. 

The  merchant-guild  contained  all  the  traders,  whether  or  no] 
they  possessed  an  estate  of  land.     The  charters  of  Oxfonl  audi 
other  towns  direct  that  no  one  shall  exercise  any  merchandise  in 
llie  tuwu  who  does  Jiut  belong  to  the  merchant-guild  or  cauuot  j 
]dead  ancient  custom'.     Such  a  fraternity  would  of  course  nim| 


'  1'lie  nImrUrii  iif  Henry  II  and  Riuhanl  I  to  Wihcheater  are  gnuitnl  Inl 
Lhu  cituentt  nT  Uio  nierc1iH»t-i;;iiiM  ;  Select  rtiarU*n»,  p|».  1^5,165,  Wlii'lli**fl 
(Ilia  iiirnns  (IihI  itU  tlio  citiiteiis  of  the  t'juo  wrr«  in  thv  ^'iiilil,  or  lliaij 
there  were  nlheia  ilepr'ndrnt  t'li  the  bi»hnp  wlii>  were  not  in  tlic  ((uiltl,  caul 
only  lie  itecided  l>y  lnoal  recontfl.  Tlie  |irivilcgei  grsntctl  arc  miieh  tlial 
nune  ii«  tbtwe  generally  lieituvteil  on  tmrgcwir: 

'  fsee  Ulaiivill,  ilo  l>.-gihii>,  v.  -. ;  .Select  Chartern,  pp.  ill,  |6($ ;  and  aa 
the  wlioln  miliject,  (Jm.m.  llie  GiM  Merchant  (Oironl,  |8<)'). 

'  So  a'nn  flml  of  Monlyninery  ;  Ejt<in'«  .'ihrupaliire,  ji.  1 34  ;  nnil  that  "fl 
Chester;  Hcrlainl'd  Mimieceiitre,  i.  iSi).  U  in  (.mluilild  that  thia  amnj^- f 
Incnt  wn»  i>f  Iho  on  nee  ••(  the  ejull.l,  am)  lluti  •'  '       "         ,  .  tin 

j-i*;;nlaLi<>n   \\:u4   thtt  jjruNt   pri\ilr^'u    tirciireil    )>  th«l 

(fulliia  liy  cliarler.     The  iiaiiiK  exclimive  riKlit   1- 
leaul,  liy  llio  craft  ,uil<Ii> :  iu  1  if  7  the  ihocmikkfni  i>i 
thai  no  (hoci  rhotild  bo  told  ID  the  city  except  by  m, .; 
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at  engrossing  among  its  own  members  the  local  authority  ;  they 
would  furuiiJi  the  greHt  niiijorily,  if  not  the  whole  of  the  uieni- 
liers  of  tlie  court-leet  ;  tliey  would  be  the  electors  of  the  reeve, 
the  recipicntti  of  tlio  charters,  There  were  cnift-guilds  besides, 
tlioHe  of  the  weuvers  und  shoeinnkei-s  for  iiistiince,  which  niiuht 
ill  Fiiiull  inanufucturing  towns  aim  at  the  snme  {wsitiou,  but 
which  would  08  a  i-ule  content  Iheinselves  with  inukiug  regula- 
tions for  their  own  crafts  and  with  possesains^  property  to  piiy 
the  cxjienses  of  their  own  festivals.  The  fines  paid  by  these 
iKidies  show  that  the  king  or  the  sheriff  viewed  them  with 
jealousy;  the  confirmation  of  their  position  by  charter  proves 
that  they  were  originally  voluntary  associations  and  not  the 
rreutiou  of  the  State.  The  right  of  the  merchant-guild  to 
exclude  from  the  privileges  of  trading  uU  who  were  not  memliers 
of  its  own  body  seems  to  imply  necessarily  either  that  these 
cmft-guilds  originally  stood  in  a  filial  relation  to  it,  or  that  the 
memliership  of  the  narrower  involved  also  the  membership  of 
the  wider  society.  The  struggles  lictweeu  the  patrician  burghers 
of  the  merchant-guild  and  the  plebeians  of  the  craft-guilds, 
which  mark  the  inuuici])al  history  of  Germany,  have  no  exact 
parallel  in  England,  although  there  are  tnices  of  disputes  Ijet  ween 
the  mayor  and  citizens  of  London  and  the  guild  of  weavers  in 
the  fourteenth  century  which  sho^v  that  the  relations  of  the 
two  lxHiie«  were  not  tatisfactorily  determined '.  That  these 
relations  were  created  by  a  distinct  and  deliberate  convention, 
such  as  that  by  which  the  several  guilds  at  Berwick'  coalesced 
in  a  single  merchant-guild,  is  scarcely  pr<il>al)le.  For  the 
present  period  however  the  existence  of  the  merchant-guild  antl 
its  ])rcirainence  in  the  charters  are  nearly  all  the  data  that  we 
jKiSbCsM.  In  the  reign  of  Henry  II  there  am  I>e  little  doubt  that 
the  imssession  of  a  merchant-guild  had  become  the  sign  and 
token  of  municipal  independence;  that  it  was  in  fact,  if  not  in 
theory,  the  governing  body  of  the  town  in  which  it  was  allowed 

or  by  their  liconoe  ;  G.  L.  van  Mkurer,  Suulteverfuig.  ii.  397.  Oomparo 
tlic-  ciuu  nf  Uie  weitven  of  Yurk,  R<it.  CI.  i.  4JI. 

'  Miulot.  Firum  Bui^,  pp.  193  •<). 

"  lioukrd,  TraWn,  ii.  ,^67  ;  .Smilh,  Englioli  UilJii,  pp.  338  «q. ;  Antu  uf 
furliMneut  of  8ootlitn<l,  i.  89. 
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to  exist.  It  is  recognised  by  GiituvUl  aa  identical  with  tli 
cuuiniuua  of  the  privileged  towns',  tlic  mnnicipal  corporutioii  i 
I  lie  lut<"r  ngc. 

Vet  tlie  merchant-guild  and  the  guvcruiug  bo<ly  of  tiic  tow^ 
are  not  identical  in  idea.     The  bosiiicsg  of  tho  guild  is  tti 
I'l'^latioii  of  trade,  the  LusineBS  of  the  governing  IxKly  ia 
(ulmini^tnitiou  uf  jubtice  and  police  ;  the  chief  uf  the  guild  is  th4 
alderman,  tlie  chief  of  the  magistracy  is  the  praepositus  or  rwre 
The  merchant-guild  of  Vork  may  ba  recognised,  but  the  caTa\ 
niuna  of  London  is  watched  and  discouraged  ;  the  formation  ulQ 
new  guilds  without  authorisation  is  punbhable  ;  they  are  ivdulte 
rine  like  the  adulterine  castles  of  the  barons ;  their  object  ii 
sutpected  to  be  npt  the  maintenance  of  their  craft,  ur  of  pencq 
or   religion,   hut  the  defeating  of  the   king's  riglits.     In  thd 
twenty-sixth  year  cf  Ileury  II,  eighteen  adulterine  guilds  in 
J»ndon  are  fined  in  various  sums ;  amongst  these  are  the  gold* 
smiths,  the  butchers,  and  tho  pilgrims;  each  is  mentioned  as 
having  its  o\«i  alderman  '.     The  offence  of  Ailwin  at  Uloucefcter ' 
and  of  Tlioinas  '  I'rom  beyond  the  Ouse  * '  at  York  was  probably 
of  the  same  fort,  they  had  set  up  a  '  communa'  without,  authority. 
There  luust  have  Ijeeu  in  Ix>ndon,  and  in  a  less  number  in  York 
and  Winchester  also,  some  other  influential  men  who  were  not 
connected  with  trade,  ajid  whom  the  aggressive  policy  of 
guilds  would  necessarily  exclude  from  municipal  power :  tlie 
continued  probably  to  hold  their  own  courts  as  lords  of  manor 
or  to  eluiiu  exemption  from  the  jurisdiction  of  inngistrntes  fron 
whoso  election  they  were  excluded;  but  they  can  never  liavo 
been  strong  enough  to  oppose  the  popular  current:  the 
men  of  Linculn  wlio  jiossesstd  sac  and  eoc  uuist  cither  have  li«>enl 
ttlisorl)ed  in  tiie  merchant-guild  or  have  been  bought  up  by  it 
before  Henry   II    recognised    it  by   ctwrter ;   possibly   befor 
Henry  I  sold  to  the  burghers  tlic  status  of  t«nanta-in-chi«fl] 


'  GUnvill,  De  Lcgibiin,  v,  j. 

'  '  Adinercifimcnta  dc  ^'ililiii  adultorinia  ; '  Hiit.  Exoh.  m.  390,  391. 

'  '  Ailwiniia  Men-iitriua  reilihc  cuiufiutuni  J*  jSioo  [iro  Coimnuna  | '  Bot.| 
Pill.  l6  Henry  II  ;  Hi»l.  Exr.li.  |>.  391. 

'  '  Tlicmm*  do  UltmutK  redJii  cviiiputiim  At  \-\.  iintma  |ir<>  Cununuuft* 
qaam  Tolel*ul  faocro;"  Hot.  Piji,  ij  Henry  II;  Firm*  Bargi,  ji.  3;. 
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But  (loub(l«e8  every  tfuding  towu  had  its  own  special  history,  ^^H 

mul  inAcIv  itij  own  speciul  sacrifices  for  unity  aud  freedom.      Iii  Ti<u  growUt  1 

•       t         I  1     I        1     I      I  111  "'  ''"*  '^^'    I 

Lonilou    the    stiutfgk'   lasted    llu-    longest  aud   touk    tliu    niottt  ■•■mii.'ii  of  I 

c  nil  ~  1  1*1  1*11  Li'Ililun,         I 

vaiious  umiis.      the  coiumuiiu  there  did  not  obtain  legul  recog-  1 

nitiou  uutil  1191 ;  it  was  not  until  the  reign  of  Edward  II  that  I 

all  the  citizens  were  obliged  to  be  enrolled  among  the  trade-  ^^m 

^ilds,  and  in  the  reign  of  Edward  III  the  election  of  the  city  ^^H 

niagihtratrs  was  transferred  from   the   representatives  of  the  ^^H 

wnid-raool»  to  the  trading  companies'.  ^^1 
The  history  of  this  feature  of  our  local  institutions  will  always  Poiitiai  imJ 
be  read  with  different  feelings;  whilst  municipal  independence  thnebudia.! 

has  ill  man}'  cases  ht'I]>ed  the  cause  of  liberty,  it  has  in  others  J 

encroached  largely  on  wider  rights  ;  and  so  far  ns  it  is  based  on  J 

the  guild,  it  nmet  be  regarded  as  a  series  of  infringements  on  ^^| 

the  ancient  rights  of  free  inliabitauts,  as  one  out  of  many  cases  ^^| 

in  which  an  organisation  originally  created  for  the  protection  of  ^^H 

the  weak  has  lieen  allowed  to  monujHilise  their  rights  aud  to  ^^| 

usurp  the  fuuctioua  of  government*.     The  dislike  with  which  ^^H 

the   communa   was   viewed   outside    the   towns  is  marked    by  ^^| 

Richard  of  Devizes,  a  free-8i>eaking  author,  who  furnishes  some  ^^| 

important  data  for  the  civic  history'  of  the  reign  of  Richard  I.  ^^| 

The  communa  is  'tumor  plebis,  timor  regui,  tepor  sacerdotii.'  ^^| 
The  jirocess  then  by  which  the  guilds  gained  their  municipal  Growth  of] 
jMsition  is  oljscure ;  and  it  was  not  completed  within  the  Nor-  ,„',in<9  Ui      I 

man  period.     Its  history  can  scarcely  be   uitcrpreted  without  ""'"'        I 

reference  to  the  development  of  towu  organisation  which  was  I 

going  on  abrcad.     In  France  the  communal  constitution  was  ^J 

during  this  period  encouraged,  although  not  very  heartily,  by  ^^| 

Lewis  W,  who  saw  in  it  one  meaiia  of  fettering  the  action  of  ^^H 

llie  barons  and  bishops  and  fccui-iug  to  himself  the  support  of  a  ^^| 

Brong  portion  of  his  i>eopJe '.     In  tome  cases  the  conuuuue  of  ^^| 

B  '  Sec  lit.  Lirtrnlanu's  Easay  iu  Smiltt'a  Euj/lisk  ijilili',  p.  cxi.  ^^H 

B  *  ThAt  lliia  wna  the  rjise  with  the  French  cummuu«!i  oticaxionAlly  nifty  ^^^| 

Hi  mxa  li_v  the  charlt-r  of  I'hili^  II,  withdrawing  the  nrivilegea  of  £t&in|w«  ^^H 

^B  cun«<^{ueare  of  the  uppresnon  of  lh«  churche*  lUiu  knights  l>y  the  cum-  ^^^| 

^knne;  Urdonnnnc'ei  ilr«  Itois,  xi.  177.  ^^^| 

H  '  Thierry  dlviilrt  the  uiuuicipolitie*  of  Frknoe  into  five  zonoe  nr  rsgiinu :  ^^H 

H[^  the  Niirth,  the  htiiiie  of  the  aworn  coniinnne,  campriairi);  Picanly,  Artuia,  ^^^| 

HiAuderH,  L)ie  ImIc  of  KnUice,  L'hampA^te,  mid  Noriiiuiidy  ;  '^i)  tho  S<inlh,  ^^^| 
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France  is,  Hk«  the  galld,  a  voluutary  MeoeiaUon.  but  iU  obj 
are  fix)!!!  the  first  mure  tlistiuctly  |M>litictL     lu  iKMtie  \¥uiM 
the  kiugii-aii  the  lowuh  hail  riwn  agninst  their  \»r\\\  iu  • ' 

half  of  the  clevi-ntli  centurj',  luid  liad  n-tjuiied  the  frtiitt     : 

hard-won  victories '.  In  others,  they  possessed,  iu  the  renwiitiaif 
fragments  of  the  Karoliiigian  (.onstitntion,  cnme  orgMtiaUicA 
•  of  that  fanned  a  basis  for  new  li)jerties.  llie  great  nttmlMir  of 
charters  granted  in  the  twelfth  century '  s^ws  that  the  poli^ 
of  encouraging  the  third  estate  was  in  full  sway  in  i  i 
councils,  and  the  king  by  ready  recognition  of  the  popul. 
gained  the  affections  of  the  people  to  an  extent  whidi  haa  fvw 
parallels  in  French  history.  The  French  eliarters  are  in  both 
style  and  ral>stance  very  different  from  the  English.  The 
libeities  which  are  bestowed  are  for  the  most  part  the  f 
exemption  from  arbitrary  taxation', — a  privilege  which  cloadjr 

the  home  of  the  cnoi^ulkr  forms,  dfttin;    by  a  bare  possibilitv 
tiuies;  .;    Central  Fnuioe,  where  the  admiaUtralion  wu  i. 
hauJ*  of  ft  pr<^v6t,  und  the  consiitution,  aometbiiig  like  thu'.  gB 

UDcfaonere*!  towns,  laued  on  tlie  ancient  usage  in  the  rural  distriou ;  '4') ' 
the  \Ve(t,  coniprifing  Brittany  and  the  Poictevin  provinces  ;  in  the  tarma 
the  paruh  church  wad  the  centime  of  a<lmini»tration,  uid  the  syttem  waa 
{^erally  p«rochial,  half  ecclesiastical  and  half  civil :  in  the  latter  Kworn 
cODiKiunes  were  founded  on  the  model  of  Normandy  ;  15)  the  Kaitem, 
which  had  been  part  of  the  medieval  German  empire  and  uliarcd  xbx 
general  history  of  the  Geiiuan  mnnicipalitiM.  Tableau  de  I'Anciemie 
France  Municipale  ;  Hiat.  du  Tiera  £tat,  ii.  4J  aq. 

'  The  commune  of  Le  Man*  appeara  aa  early  aa  107J,  '  factA  igitur  coo- 
tpiratione  quam  ooumiumonem  vocabant;'  Gest&  Pont.  Cenomann.,  Ma- 
biUon,  Analecta,  p.  308  ;  that  of  Cambray  date*  from  1076.  and  that  of  I 
Beauvais  fram  1099  ;  Tliierry,  Hera  £tat,  ii.  6]  ;  Waili,  1>.  V.  U.  vii. 
388  8q. ;  ou  tbwe  of  Loon  and  Amien*,  lee  Ciuibert  uf  Nu^eat.  Opp.  pp. 
503-505,  509.  515. 

'  Many  of  these  may  be   found  in  the  Urdon    ile«   Kois  ;    in 
Mitcellanea,  toK  iii.  iv.,  and  in   llie  Recueil  dea  Monumi  iit>   Ti 
I'Uift.  do  Tien  £ut.  e<l.  by  Aii^v  Thierry.     See  alio  Krii 
p|i.  513-544;  and  thu  lliiiUirii!al   lIliiKlriliiinn  ap|>eudrd  U 
inraa  on  Civiliiation  in  Knuice. 

>  Many  of  the  proviiioiiii  of  the  commanal  riwrten  recall  th«  ■> 
cuitoma  ;  e.  g.  the  direction  that  the  members  iihall  11  ■     ' 
(Slabilimentiim  Kuthouiagenae,  Duchesne,  p.  to66) ;  i 

Ixuly  U  etfected  by  a  payment  lu  the  common  fnml  (cli». .» ..■ 

ligi  ;  Baluze,  iii.  79;. 

*  See  the  charter  of  Toum,  a.Ii.  I  t8i  ;  Baliixe,  iii.  80 ;  Chauo  At,  A.n, 
1 181 ;  Ordonnancts,  xi.  71^.  In  the  latter  cue  the  words  are,  '  at  omn»« 
ijui  in  eadem  prrmaiirbunt  comui unitate,  ab  ouini  lnllial.i.  iiijii«ta  i-a|>tiuuo. 
vreditioae  et  oniveraa  irratluuabili  exaolione,  n  u»ia, 

Uberi  et  iumuues,  jure  intrprtuo  |MTUuuieaut.'    1 '  '  ib- 
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correis|xui(l8  with  tlie  acquisition  of  the  Firma  Burgi  in  England  Contnuu 
— the  right  to  local  jurisdictimi ',  the  privilege  of  eiiJ'raticliisitig  of  Kngia 
the  villein  who  hus  been  for  ii  year  and  a  day  received  within 
the  wulls  ',  and  the  power  of  electing  the  oftifcrs  '.  Hut,  whilst 
nil  the  English  clmrteis  contain  a  contirmation  of  free  and  good 
customs,  the  French  are  filled  with  an  ennmeration  of  bad  ones*. 
The  English  recur  in  thought  to  a  time  when,  in  tradition  at 
lea»t.  they  pofsessed  all  that  is  g muted,  and  even  more;  the 
French  regard  only  the  present  oppi-essions  from  which  they 
lire  to  l>e  delivered.  The  English  have  nn  ancient  local  consti- 
tution the  members  of  which  are  the  recipients  of  the  new 
gnml,  and  guilds  of  at  least  sufficient  antiquity  to  render  their 
confinnation  typical  of  the  freedom  now  guaranteed  ;  the  French 
eommunia  is  a  new  body  which,  by  a  sum  of  money  has  pur- 
chased, or  by  the  action  of  a  sworn  confederacy,  has  wrung  from 


ing  the  t^ommanio  of  Laon  (tir.  1 1  lo' ,  m&ke«  thin  the  chief  jwint :  •  Clerun 
cum  urchiduconia  ao  procerea, .  .  .  cauuu  exigendi  pecunUs  a  populo  aucn- 
{•aut«:«,  daiit  eia  per  int«niunlioa  uptioneiii,  ut  «i  pretin  digiui  iinpeuderent, 

I  couiiuunioaia  faciendie  licentiam  haberent.  C'ommanio  auteni,  uuvuiii  ac 
peatiimaui  notiieo,  tic  ae  hab«t,  ut  capite  ceuvi  oniues  H>lituiii  servitutis 

I  debitum  douinia  ocinel  iu  anno  aolvant,  tt  «i  qaid  contra  jura  deliqucrint 

I  penaione  legali  emondent ;  c«t«rae  ccnsuuni  exactionea,  quae  eervia  infligi 

I  aolest,  umniiiiodii  vaceot ; '  0pp.  p.  J03. 

'  Only  however  where  the  king'a  own  right  of  denieane  waa  clear;  Uie 
enininune  of  Beauvaia  was  under  the  jurtio-  of  the  l>i»hop  ;  Ordonnancea, 
xi.  198.  The  privilege  of  not  being  called  to  plead  outaide  the  town  ia 
cunimou  ;  e.g.  charter  of  Corbie,  Ordonn.  xi.  Ji6. 

'  '.Si  i(ui»  niornui  feeerit  per  annum  et  diem  in  eommunia  Senonenai  in 
ptce  ct  nine  juria  vetatiuue,  et  aliquis   poatea  euui   re<|uiaierit  quod  ait 

I  homo  auua,  nnu  illi  de  eo  rcvpondebunt  jurat! ; '  Charter  of  Sena,  A.li.  ■  189 ; 
Ordoun.  xi.  263.  The  privilege  was  not  peculiar  to  communea:  '  Qui- 
conquv  vero  iu  fillani  venieutea,  [ler  annum  et  diem  ibi  in  pace  manaerint, 
liec  |>er  regem,  nee  per  praepoaitum,  nee  per  uiouachuin  juatitiam  retu- 
criul,  ab  oimii  jugo  aervitutid  deincepa  liljeri  eruut ;'  Charter  of  the  vill  of 

[Beaua,  a.1>.  Iijj;  Ordonnancea,  li.  199.  Cf.  the  charter  of  Voiainea,  A.I). 
1187  ;  ibid.  iv.  4}6.  It  waa  pn>l>ably  an  under8t<KKl  right,  which  requirvsl 
liuiitaliun  :  the  free  ruatic  who  wiaheil  to  join  the  commune  of  S.  Kiquier 
had  to  rMigu  his  land  to  hiu  lord ;  Urdonti.  xi.  184.  Cf.  charters  of  Rove, 
ibid.  333  '■  *<■■'  titay,  ibid.  296.  The  parUh  of  Lorrit  haa  the  enfranehiaing 
danae;  Ordonn.  xi.  202. 

'  Charter  of  Toura ;  Baluze,  iii.  80;  Beauvaia;  ibid.  8i  :  Chateauoeuf, 
A.n.  llHl  ;  ibid.  ill. 

*  S«e  the  charter  of  Rourgea,  A.D.  11.45;  Ordounancoj,  i.  9:  Uiat  of 
Orlrant,  xii  1168:  ibid.  i.  15.  that  nf  Aniivun  ;  iliid,  xi  164;  Baluze, 
Hi.  M4 :  Ueauvaif,  A.n.  iiic;;  Ordonuaucea,  >i,  i';:  La"n,  h.i}.  I128; 
ibid.  187. 
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its  oppressora,  a  deliverance  from  hereditary  bondage'.  TLe 
Frcuch  cliitrti  rs  nlHiuiid  in  »iiviiig  clauses  protecting  the  rights 
of  the  feudal  lords  which  the  grant  infruiged,  or  setting  aside 
those  rights  in  accordance  with  the  jirinciple  of  uUiaiice  between 
king  and  commune  against  their  common  foes.  In  the  English 
charters  there  are  no  signs  of  such  antagonism  as  marks  the  one 
cose,  or  of  such  cautions  HLenilily  as  distinguishes  the  other. 
The  commune  lacks  too  the  ancient  element  of  festive,  religious, 
or  mercantile  association  which  is  so  conspicuous  in  the  history 
(f  the  guild'  The  iden  of  the  latter  is  English,  that  of  the 
former  is  French  or  Oullic.  Yet  notwithstanding  thesediffereuces, 
the  substantial  identity  of  the  privileges  secured  by  these  charters 
seems  to  prove  the  existence  of  much  international  sympathy. 
The  ancient  liberties  of  the  English  were  not  unintelligible  to 
the  townsmen  of  Normandy  ;  the  rising  freedom  of  the  German 
cities  roused  a  like  ambition  in  the  towns  of  Flanders ' ;  and 
the  struggles  of  the  Italian  mtinicijHilities  awoke  the  energies 
of  the  cities  of  Provence.  All  took  different  ways  to  win  the 
same  liberties. 

The  town  life  of  (Jermaiiy  presents  in  its  mercantile  develop- 
ment a  closer  parallel  with  that  of  England,  but  there  is  not 
between  the  two  systems  the  direct  historical  connexion  which, 
through  the  long  union  of  the  Norman,  Angevin,  and  Poictevin 
inheritances  with  the  English  crown,  subsists  between  the  insti- 
tutions of  France  and  England.  The  German  hausa  may  have 
lieen  derived  from  England  ;  the  conmuina  of  London  was  cer- 
tainly derived  from  France.  Hence  for  points  of  common  history 
we  must  look  fui-ther  back,  to  the  township  and  the  mark  :  the 
later  growth  of  Gciinan  city  life,  the  culonial  clvaiiicter  of  the 
great  Saxon  towns  with  tlu^ir  artificial  patriciate  and  strict 
oaate  system,  the  iiiJe{ieudent  mercantile  communities  of  the 
Rhine  and  Francouia,  the  imperial  history  of  Worms,  Cologne, 

'  '  IJnivemi  homines  infra  inurum  civilatia  et  in  miburbio  cuunnorantoi, 
in  cujuacuni^viu  terrn  mancAnt,  cnmmuni.ini  jnrabunt;'  I'hurter  uf  Beau- 
vaia,  A.O.  ii8j  ;  Baluze,  Misc.  iii.  80:  of.  the  chai-ter  uf  Cuuipiegrie,  A.I). 
"53;  ibiJ.  l>.  83  :  of  Sois»ou»,  a.d.  1181  ;  ibid.  79. 

'  See  tlie  Flcuiiih  uhnrlen  in  Kenible,  Soxuna,  ii.  528  iH|.  tu  that  of 
8.  Outer  the  guild  baa  an  inipurtant  place. 
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11(1  Frankfort,  the  mercnutile  principalities  of  Augsburg  and 
JUreinljerg,  liave,  if  some  5.1iglit  coincideDCcs  in  London  history 
excoiitetl,  no  parullela  in  England.  The  citits  of  .Sjiain  aguin, 
wiulst  Ihvy  unite  in  one  form  or  other  most  of  tlie  elements  exist- 
ing fteparately  elsewhere, — the  colonial  clniracter  of  the  Snxou, 
tlu!  communal  spirit  of  the  French,  the  mercantile  association 
'  the  English  town  system, — are  in  the  details  of  their  historical 
"growth  fur  removetl  from  the  conditions  of  English  society;  and 
they  lire,  it  must  he  added,  too  little  illustrated  by  accessible 
ilocumentary  history  to  furnish  either  a  paraliel  or  a  contrast. 
The  Italian  towns  have  a  distinct  development  of  their  own, 
^tlier  owing,  it  is  true,  to  their  external  relations  than  to  ajiy 
cculiar  element  inherent  ia  their  institutions,  but  sufficiently 
'marked  to  make  us  set  them  aside  in  a  view  so  general  as  that  to 
which  we  must  limit  ourselves.  Great  in  mercantile  enterpriiie, 
grtat  in  political  ambition,  centres  of  life  and  progress,  they 
irere  no  integral  part  of  the  system  in  which  they,  were  em- 
ided  ;  they  were,  whether  bound  to,  or  in  league  against, 
im])erial  power,  practically  independent  of  any  higher  authority 
than  their  own  ;  and  by  their  jealousies,  enmities,  and  ambitions, 
tliey  confetituted  themselves  political  unities,  too  weak  to  stand 
alone,  too  proud  to  throw  themselves  into  the  general  interest 
f{  the  i>cople8  among  which  they  were  placed,  destined  by  their 
nry  tcnjpcr  and  circumstuuces  to  it  short  and  brilliant  career, 
but  allowed  tu  claim  a  very  slight  share  in  the  benefits,  for  the 
winning  of  which  their  own  history  had  been  liotli  a  guiding 
and  a  warning  light. 

The  communa  of  London,  and  of  those  other  English  towns 
which  in  the  twelfth  century  aimed  at  such  a  constitution,  was 
the  old  English  guild  in  a  new  French  garh:  it  was  the  ancient 
association,  but  directed  to  the  attainment  of  municipal  rather 
than  mercantile  privileges :  like  the  French  communia,  it  was 
united  and  sustained  by  the  oaths  of  its  meml>ers  and  of  those 
whom  it  could  compel  to  iiupi>ort  it.  The  major  and  the  jurati, 
be  mayor  and  jurats,  w^cre  the  framework  of  the  cominuna,  as 
be  alderman  ami  brethren  constituted  the  guild,  and  the  reeve 
and  good- men  the  magistracy  of  the  township.     And  the  system 
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which  resulted  from  the  combination  of  these  elements,  the 
history  of  which  lit-s  oateide  our  present  jieriod  and  scope, 
testifies  to  tlicir  exintence  in  ii  confiiiued  lifi-  of  thcii'  own. 
London,  and  the  municipiil  system  fjencrally,  has  in  the  mayor 
H  rt;lic  ef  the  communal  idea,  in  the  uldei-man  the  represeiitAtive 
<if  th(>  jjuild,  and  in  the  councillors  of  the  wards  the  successors 
to  the  rights  of  the  most  ancient  township  system.  The  jur:tti 
of  the  commune,  the  hrcthren  of  the  guild,  the  reeve  of  the  ward, 
have  eithff  di^ii|i]K'ure(l  altogether,  or  taken  forms  in  which  they 
can  scarcely  be  identified. 

Although  the  importance  of  this  rising  element  of  Englisli 
life  is  sufficiently  great  to  justify  the  place  that  we  have  here 
given  it,  it  is  not  to  be  supposed  that  during  the  period  before 
us  it  was  very  widely  diiTused.  The  Engii.sh  municipalities  were 
neither  numeroup,  nor,  with  the  exception  of  T^ondon,  in  pos- 
sesRion  of  much  pulitical  power  :  their  liberties  took  the  fona 
of  immunities  and  exemptions,  rather  than  of  substantial  influ- 
ence :  they  were  freed  from  the  ejcactions  of  the  sherifTs,  but 
not  eni]>owercd  to  tnke  a  rejnesentative  share  in  the  admini- 
stration of  the  county ;  they  were  enabled  to  try  their  own 
j)riEoners,  to  oust  strange  juri.sdictions,  to  raise  their  taxes  in 
their  own  way,  but  not  to  exercise  jurisdiction  outside  their 
walls,  or  to  raise  their  voice  in  granting  or  refusing  a  contribu- 
tion to  the  wants  of  the  State.  Even  their  chartei-s  were 
received  with  misgiving;  they  were  purchased  with  solid  gold, 
and  had  as  a  matter  of  fact  to  be  redeemed  in  the  form  of 
confirmation  from  each  successive  king.  Still  the  history  of 
the  twelfth  century  is  one  of  distinct  and  uniform  progress. 

The  dose  of  the  Norman  period  saw  tlie  English  towns  thus 
far  advanced,  and  aiming  at  further  growth.  They  had  secured 
the  firma  burgi,  and  freed  theniselves  from  the  pecuniary 
exactions  of  the  sherifls  ;  they  had  obtained  a  recognition  by 
charter  of  their  free  customs,  thiit  is  of  the  special  rules  of  local 
administration  which  they  had  immemoriuUy  observed,  esj)ecially 
the  exemption  from  the  Norman  innovation  of  trial  by  battle; 
their  constitution  wa»'  'Jtwusliip  and  the  hundred, 

but  the  relief  fr  ion  of  the  sheriff  had 
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Hgge^ted  the  itossibility  of  lilieration  from  his  judicial  ndmiui- 
Iration  ul>-o.  The  {;uikl8  were  ojicrating  so  as  tu  produce  5 
troiiger  cohesion  Binoiig  the  towiisirien  ;  they  met  frequently 
iu  Ihrir  ilrinking-halls,  <iik1  drew  up  their  own  reguhttioiis  for 
bo  matisgeinent  of  trade ;  their  leudlng  men  possessed  the 
ncient  burgages  on  which  the  king's  <lues  were  payuhlc,  nud 
lis  wax  enouich  to  entitle  them  to  siicli  toi'ial  power  as  wii»  left 
local  hnuds  ;  they  posseiscd,  if  not  the  Bole  riglit  to  trade, 
bmrthing  very  like  a  monopoly  of  nil  m<  reantile  dealings,  and 
claim  to  immunity  from  tolls  tlironvhout  the  shin-  or  the 
realm,  and  in  Kume  cases  even  in  the  foreign  doniininns  of  the 
king.  Aeeoixiingly  the  memlau-shipof  the  guild  is  indispensable 
I  the  full  and  f>erfuit  status  of  the  burgher.  S<.in)e,  if  not  all, 
the  towns  so  privileced,  could  confer  freedom  on  the  villein  by 
allowing  him  to  .stay  for  a  year  and  n  day  within  their  walls,  cr 
enrolling  him  iu  their  guild.  The  most  ofl'eusive  of  the  services 
demanded  from  tenants  of  demesne  bind  were  remitted  to  them. 
Chey  could  still  lie  tulbiged,  taxed  at  the  will  of  the  king,  but 
could  the  rest  of  the  nation.  Except  through  the  agency  of 
eir  own  magistrates  they  could  not.  be  forceil  by  a  stranger  to 
in  the  courts  of  law.  Diversities  of  custom  there  doubt- 
■iSlWere,  hut  in  all  this  there  was  a  strong  tendency  towards 
Hherty.  How  well  the  towns  repaid  the  confidence  shown  by 
lie  kings  in  the  gift  cf  these  privileges  appears  in  the  history  of 
enry  II  and  his  sons. 

The  exaniple  set  by  the  sovereign  in  the  cities  and  boroughs 
tlmt  were  under  his  direct  control  was  followed  by  the  lords  who 
held  boroughs  in  demesne.  The  earl  of  Leicester  chartered  his 
pwn  ',  and  the  earl  of  Chester  the  boroughs  of  the  palatine 

'  Thoiii|iMiii,  MunicijMil  Antii|iiitii-ii,  pp.  J9,  39,  41,  44,  &o.  The  liUtory 
of  lieiumtrr  supplies  a  Ktory  illuslralive  of  the  prtwesj  by  which  new 
litiertien  were  olitniiied.  In  order  tu  »void  the  iieoossity  of  trial  by  hxltle, 
thi-  men  iif  lH>ice«U;r,  in  or  al>oiJl  the  reijjn  of  Henry  1,  petitioned  the  eiirl 
Uint  thiy  imijlit  liave  »  Innly  of  twenty- I'lmr  liieit  chuxeii  out  of  their  o»n 
iiiiiiiIht  to  decide  »11  pleui  ;  ami  they  promised  to  pny  t,iI.  yriuly  for  rai«:h 
houoe  in  the  liii{h-«trcet  thot  lind  ti  guide:  thexo  twenty-four  wem  ihn 
jurom  of  the  |H<rtn>iin  mote  ;  a  court  which  ap|jeiir«  in  some  "iher  vn- 
|Hiratioiui  in  tho  north,  «ud  umweri  to  the  eourl-leet,  or  litj^h-inuot. 
The  story  U  found  in  an  inquet-t  of  39  iinn.  Ill,  which,  I  tvKV,  i>  not 
gooi  authority.     Toinpare,   however,   Ihu  rli»rtnr«  printed   in    HarUnd'it 
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no  doabt  t^  csorfa  of  U»  pccredtag  peciod,  Um  men  of  llu 
ta«iitlii|i^  the  MlUed  mhinUan  of  Uw  iaad,  «^  in  *  petfccil; 
free  ctate  of  iMietf  « etv  tW  oamct*  of  Ute  sail  tJief-  tilled,  but 
onder  tlie  cnwpftfled  qrdem  «f  rigiils  uad  dM^ee  wkidi  taarked 
the  ckMW  c4'  the  Aagi»-i«x(Mi  period  had  bceoaie  depetadeai  on  »  I 
lord.  «nd  Mnr  oader  Uw  |ire««lenc«  of  tite  ftud*]  ideft  w«r«  i»> 
yarded  ■•  bis  cnataBuj  tciiwte ;  irrrmattulil  ■  ^n,  wiw 

Imd  no  proof  of  t^eir  titk  Imt  Uw  cridcuce  of  i  ...  ....:  vr  c«otU  I 

For  two  RBtonee  after  (he  Conquest  tiie  villani  an  Ui  he 
tmced  in  tiae  poeaeanoB  of  rights  botli  Eocial  and  tn  a  rertaia  i 
exteait  poUti«al:   tbetr  oatha  are  taken  in  tke  compilatioo  of  i 
IXmeaday,  tbeir  representatives  attend  the  himdred-OHXil  and 
fliifv-nioot ;  tLey  are  epoken  of  l>y  tbc  writers  of  the  time  aa  a 
distinct  order  of  sodelT,  ^rin,  althongb  de^ptuible  for  i^norsoct 
and  coarseness ',  were  in  poEECetioa  of  conniderable  comforta,  and  I 
wlioM  immunities  front  Hm  dan^i-s  of  a  wnrlikc  life  compenonted  1 
for  the  tooMwhat  lutrenaooing  contempt  with  which  they  ven  I 
viewed  Inr  drrk  and  knight.     During  Lliis  time  the  rillcin  ounld 
aatert  liis  rights  agsim^t  erei?  opprtetur  but  his  master;  aaAi 
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to  wliioli  lh«r  were  li»l>lo  i>r  the  rxtcnt  of  the  '  - 
•Uowwl  to  hoJd;   but  Uioal  ciuUntu  ililfrml,  tmd  the  «i> 
qui  seynun  tenet,   ut  san\XT  M3At  quae   ait   anti()u»  temn 
rel  popoU  acHttuetedo,'  wu  \«ry  necennry ;   Rrctitiulintii,  in 
Ukva,   atL   Thorpe,   p.    186.     Miat  of  the   trinn    nrr   .-<ij.. 
KectHiiditiea  Sinju^ulAniiii  PcriKineruMi ;    in  Or^ 
Bake,  j>|>.  I.  wi.;    in    l^ilwrtwiD'a   So'tUml    iin 
■5^  ■"!'  :  ■■'  Hu(-'>i  IkmirMjiiy  of  S.  I'uiil'a,  *uj  l^/ifinur  til 
I  <rjir«oii'b  "     " 
ilu.  I 


Early  ainl  jMlJilU-  .\|,"''.  Th"'!*''"  Ijnij"  iil>«rj,',  an 
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reti  against  lii»  master  the  law  gave  him  a  standing-ground  if 
I  Could  wake  litK  com  plaint  known  to  those  who  had  the  will  to 

bainfaiii  it.     liut  thi.-re  can  Ije  little  doubt  that  tlie  Norman  Tcnrfenrv 

light  praclioally  declined  to  recognise  the  minut«  distinctions  dopmaion. 
of  Anglo-Saxon  dejK'ndence.  and  that  the  tendency  of  both  law 
and  sociail  habit  was  to  throw  into  the  class  of  tuitivi  or  born 
villeiubthe  whole  of  the  population  described  in  Domesday  under 

be  heads  of  se rvi,  bordarii,  and  villani '.     Not  but  that,  if  it  Legal  •intntl 

....  III.  •    1       -  ofthevlUniq 

«  to  a  question  ol  iact,  the  lociu  witnesses  might  in  each 

Ldrawa  distinction  as  to  the  status  of  the  villein  concerned; 

be  testimony  of  the  township  or  the  hundred  might  prove  that 

man  was  descended  from  a  family  which  had  never  been 

e,  this  from  a  bought  slave,  this  from  a  commended  ceorl ; 

but  the  law  administered  by  Norman  jurists  classed  nativi  and 

l^illaiii  together^:  the  nativus  could  not  be  made  a  knight  or  & 

erk  without  the  leave  of  his  master,  or  without  formal  eraanci- 

ktion ;    the  villanus,  with    his    sequela,  his   service,  and   his 

geuy,  could  be  dbposed  of  in  the  same  deed  of  sale  or  gift 

at  alienated  the  laud  on  which  he  had  been  settled  for  ages ' : 

tlie  villein  could  not  leave  his  home  except  to  go  on  pilgrimage, 

for  so  his  lord  lost  his  services.     It  is  true  that  in  a  state  of 

ciety  in  which  the  land  ie  far  too  wide  for  its  inhabitouts,  and 

"in  which  accordingly  the. wages  of  lnlx)ur  may  W  said  to  lie  i>aid 

in  land,  such  a  state  of  dependence   may  be  compatible  with 

'  In  one  entry  on  the  Pipe  EoU  of  Henry  I  they  seem  to  he  treated  as 
rt  of  the  (took  upon  an  estate  :   'Raitoldus  debet  £iig  i-,«.  id.  nuuiero, 

>  defectu  comitatiu,  videlicet  in  annona,  et  doniibus,  et  grangiis,  et  molen- 

iliniii,  rt  pitcariin,  et  villanis,  et  bordariii,  et  buria  et  bubiUcio  et  foeno ;'  p.  1. 

'  The  fifth  book  of  GUnvill  is  devoted  to  the  question  of  riUenage,  or  the 

ttuaof  the  na/iitit :  '  Omnia  catalla  cujuolibet  nativi  ita  intellignuturane 

I  potoslale  doinini  sui  quod  propriis  denuriis  suiii  vcr<us  tlominum  mum  a 

jllenxgio xe  redimere  non  poterit ;  si  quis  vero entraneus eum  ad  liberandnm 

nercl  »iii»  numml*,  posset  quidem  perpetuo  versus  dominum  suuni  i|ui 

I  vcndidc-rat  se  in  statu  libertatie  tucri ;'  ch.  5.    '  Ascriptitii  qui  villani 

cuutur,  quibos  non  est  liberum  otwtantibus  quidem  don\iniii  tuis  a  tiii 

Ktus  condilione  disoedere;'  Dialogs  de  Scaccarto,  i.  10.     The  chattels  of 

ilie  nwriplitii  might  t>e  sold  to  pay  their  lord's  debts,  but  not  until  all  his 

own  ralealtlf  projierty  liad  been  sold ;  and  in  caae  of  a  souta^,  those  of  the 

*  aights  holdint;  under  a  defaulting  lord  might  be  sold  as  well  t  those  of 

le  villein  ;  Ibid,  ii    14. 

[•  Sea  examples  in  Madoz,  Formulare  AngUoanitm,  pp.  416  «q.     None  of 
>  howQVor  belong  di'tlncUy  to  the  Norman  Tei)(ns. 

VOL.   1.  11  h 


466 


CoMtUutioiud  Hiihry, 


[^ 


much  personal  comfort  and  »nie  Rocta)  nnbtHon ;  Imt  it  ia 
itself  a  degraded  position,  and  liai-  a  teudeocy  to  tilill  furllier 
degTBdation.  Incidentally  huwerer  it  \»  proliable  that  the  inflox 
of  Norman  ideas  helped  to  raise  the  lowest  rAnk  of  drpendent; ; 
for  although  the  free  ceorl  hecomt-s  the  villein,  the  acrrua  or 
UvuiUkoi  Iheow  disappears  altogether.  Not  to  anticipate  hert>  the  furlbw 
|nth«N"i-  conclusions  which  still  lie  far  ahead  of  us,  it  iu.ty  be  suid  that 
"*  under  the  Nonnan  kings  such  slight  indications  as  we  posscte 
of  the  state  of  the  villeins  show  them  to  have  been  in  possession 
of  considerable  social  privileges.  They  were  safe  ia  the  pOMCa- 
aion  of  their  homes  ;  they  had  a  remedy  against  the  violence  <f 
their  masters ' ;  they  could,  if  they  chose  to  renooncc  their 
holdings  and  take  refuge  in  a  town,  become  members  of  llie 
guild,  and  tliere,  when  unclaimed  for  a  year  and  a  day,  ohtaia 
the  full  right?  of  free  men  ;  they  could  obtain  manumission  by 
the  intervention  of  the  Church,  which  always  proclaimed  the 
liberatiou  of  the  villein  to  be  a  work  of  merit  on  the  part  of  tlie 
master.  Bat  it  by  no  means  followed  that  iii:iimmi)^Hiou  was  « 
material  benefit,  if  thereby  the  newly  enfranchised  man  lost  hiK 
title  to  be  maintaine<l  on  his  lord's  land,  and  must  forthwith 
look  for  new  s-ervice  or  throw  him^telf  on  the  ch;irii-eB  of  wjr  or 
trade.  Under  a  fairly  good  lord,  under  a  monaster}-  or  a 
college,  the  villein  enjoyed  immunities  and  security  that  might 
be  envied  by  his  SiU])eriors  ;  he  had  a  ready  tribunal  for  his 
wrongS;  a  voice  in  the  management  of  his  village ;  he  might 
with  a  little  contrivance  redeem  his  children  and  start  them  id  a 
higher  state  of  life.  His  lord  had  a  peremptory  claim  on  his 
earnings,  but  his  lord  had  a  lord  whose  claims  on  him  wrr«i  aa 
irresistible  if  not  as  legally  binding.  He  was  excluded  from 
juries  and  a8^ii!e(l  touching  property,  but  by  that  exemption  he 
was  free<l  from  the  risk  of  engaging  in  quarrels  in  which  ho 
would  be  crushed  without  pity  by  the  more  powerful  neighbour 
against  whom  he  might  have  to  testify.  If  he  was  without 
political  ri^'hts,  so  were  also  the  great  miijority  nf  his  superiora. 

' '  Alure<luii  dcCbealTewuni  reddit  t:»iu)Kiitim ile 40*. pro  nulioorcrber>(o(* 
rip*  Roll  31  Hen.  1.  p.  55.  This  muit  h»vB  licen  hi«  owu  rtuticiu,  fur  aa 
lUWiiU  on  another  luan'i  tillein  would  not  bar*  Uicn  reported  la  tba  n^al 
aeoounu. 
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lite  few  Ittws  of  (he  Nurmaii  {wriod  du  iiut  iimch  affect  the  ix^\  nuUd 
villein.     Th«  fubricuted  charter  of  William  the  Conqueror  '  cou-  >uioin      1 

(iiiim  ft  form  of  manuiiiisxioii  which  seenia  to  ho  not  later  in  1 

orifriii  tlmii  the  leign  of  Ueiiry  I;   it  is  only  by  a  Itold  inference  I 

tlml  we  can  argue  from  the  woi-ds  of  the  charter  of  Henrj-  I  I 

thot  the  villeins  came  within    tlie    provision    that    the  barons  1 

»'hoiild  treat  their  men  as  the  king  treated  tlie  bai-ons.     The  J 

cnfraiichiHing  power  of  the  horougii  or  the  guild  may  l)e  inferred,  ^H 

but  cannot  be  proved'.     Tlie  restriction  imposed  by  the  Consti-  ^^ 

tntions  of  Clarendon  ou  the   ordiiuitiun  of  the    rustics  seems  I 

to  imply  that  that  practice  had  reached  a  point  ut  which  it  was  I 

liable  to  l>e  abu8ed".      The  cxclusioi^  of  the  villani,  cotseli,  and  I 

fcrdingi,  of  mean  and  poor  persons,  from  the  judicial  duties  of  1 

the  shirc-moot,  was   a    measure  which  common  prudence  and  I 

ix)licy  alike  mUbt  have  dictated".     Jt  may  however  be  doubted  I 

whether  the  word  villani  had  during  the  twelfth  century  fully  J 

acquired  the  meaning  of  sc'rvitude  which  was  attached  to  it  by  ^H 

the  later  lawyers.  ^H 

'  Thorpe,  Ancient  Lnwa,  p.  1 1 3 :  'Si  qui  vero  velil  servtun (uum  libcnim  ^H 

re,  tr«(lat  cum  vicecomiti  per  manum  dexterau  in  plcno  oouiitatii,  ^^ 

juictutu  ilium  clam&re  debet  a  ju^^o  servitutis  suae  per  manumisKiuueni,  et  I 

'mteodat  ei  liberal  viaa  et  tradat   illi  libera  Hriua,  acllicct    lanceam  et  I 

gladium,  ilcimlc  liber  homo  efficitur.'     In  the  I^j^cs  Hcurici  I  the  form  is  J 

this:    'Qui  servuui  suum  liberal  in  eccleiiiB,  vel  uicrcato,  vcl  comitatu,  vel  ^J 

hundretu,  cunim  testibus  et  pal&m  facial,  et  lil)era«  ei  viaa  et  portoa  cun-  ^^| 

Kribat  apertas,  el  Iance.-im  et  gladium  vel  quae  liberorum  anna  sunt,  in  ^^| 

nianibua  ei  ponat ; '   Hen.  I,  i  78.     Compare  the  act  of  manumission  in  ^^M 

Hist.  Uainsey,  c.  39  (Gale,  p.  407),  '  ut  in  qtiadrivio  posili  i>t)rgerenl  quo-  ^H 

ciinque  \oliuMent;'  and  Grimm,  R.  A.  p.  J31.  ^^M 

'  The  enfranchising  clause  in  the  fabricated  charter  of  William  thii  ^^M 

Conqnenir  cannot  be  safely  appealed  to  as  evidence  of  this  privilege :  ^^M 

'Item  si  servi  permanserint  sine  calumpnia  per  annum  et  diem  iu  civitati-  ^^M 

bus  nustris  vcl  in  burgia  vt^l  muro  vallatis,  vel  In  castris  noslris,  a  die  ilia  ^^M 

lilieri  eificiantnr  et  liberi  a  jugo  servitutia  suae  siul  in  pcrpetuum.'     Thin  ^^| 

clause  does  not  appear  in  the  I/eges  Henrici  I,  drawn  up  probably  before  ^^M 

\l:  1 1 18 ;  but  the  privilege  was  granted  by  charter  during  that  reign  to  ^^M 

particular  towns  ;  and  in  Glanvill's  time  the  principle  at  least  was  recog-  ^^M 

nised.  ^^M 

'  '  Filii  nisticonim  non  debent  ordinari  absque  assensu  douiini  de  cujus  ^^M 

t..rT«  ..1.11  .liipioscuntur;'  Const.  16;  Select  Charters,  p.  140.     This  legis-  ^^M 

>  er  is  by  no  means  peculiar  to  this  age  ur  country  ;  see  the  Uw  ^^M 

■iie  Great  in  Labbe  and  Cussart,  Cone.  vii.  1061  ;  that  of  Lewis  ^^H 

the  l'iuu>,  ibid.  vii.  1480;  and  the  Lateran  Council  of  11 70,  ihid.  x.  1730.  1 

*  8tw  the  paosage  quoted  al>ove,  p.  438,  note  I.      In  the  t'iix  Roll  of  31  I 

Henry  II  are  aevoral  oa*««  of  amerccmeots  imposed  for  plactng  rurtiei  on  1 

juries  and  mbbos  :  Madox,  Hiet.  Exch.  p.  379.  J 
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133.  The  tn;lita«"j'  s^'stctn  of  the  Normans,  so  far  lu  it  U  eott- 
iiected  with  their  doctriue  of  teuun-,  need  uot  be  further  dis- 
cussed here.     AVc  have  feeii   that  the  distribution  of  the  Uad 
into  knights'  fees  was  n  grudiuil  work,  which  wus  not  coinplet«<l 
in  the  reij^n  of  Henry  II.     "When  therefore  Ordericus  Vit»Jii 
describes  the  rofrukr  feudal  force  of  the  kingdom  as  consi^iins 
of  sixty  tliousand  knights,  to  whom  a  proper  provision  in  \*bA 
had  been  aEsigni-d  by  tlie  Conqueror,  it  is  clear  that  he  is  statiuc 
an  iuffreuce  drawn   from  some   calculations  which  we  do  uot 
jx)s»ess,  unless,  as  seems  probable,  it  was  based  on  »  miMUidtr- 
standing  of  the  Domesday  Survey  '.  The  apparently  inexplie»lib 
diversities  in  the  computation  of  the  acreage  of  the  bid*.  Ilw 
variation  of  the  number  of  hides  contained  in  the  kniglii's  f««, 
and  the  fact  that  the  syetom  of  assessment  by  knightji'  fees  fur- 
nishes no  real  clue  to  the  number  of  warriors  actually  jirodacililr, 
arc  sufficient  reason  for  uot  hazarding  a  conjectural  cstimjiti*. 
The  number  of  knights  who  could  be  brought  into  the  field  at 
onoc  was  by  no  means  large;  the  whole  uumlter  furnisbeil  by 
the  tenants-in-cliief  from  the  ten  counties  soutli  of  tlie  Tlutnies 
and  Avon  was,  as  we  learn  from  the  Liber  Niger,  only  2047  '• 
and  tbese   counties   probably  contained    a    fourth  part  of  the 


It  ii  oertnin  tlutt  even  the  officutl*  of  t)>»  ExalMqal^^| 
iputAtion  of  the  numlier  of  kniKhlt'  fere.     AlesanM^^ 


'  Above,  p.  J87. 
had  no  certun  ooinputAtion 

Swerford,  the  originil  compiler  <if  tlie  Liber  Uuber  Scaciyjiii,  who  wrote  is 
1130,  tellii  lie  that  Longchiunp  when  Chancellor  had  endeavournl  iu  tmin 
to  ascertain  it :   '  Ulud  commune  verbum  in  ore  aingulorum  i  nt 

divulgatum  fstuum  reputani  et  mirabile,  quod  in  re^rni  coni|  ..it 

Nonnannoruin  Itci  Willelinui  itervitia  xxxii.  niillia  niiliium  inreodaviti' 
Hunter,  Three  Catalogue*,  p.  13.  Stephun  Scgrave  however,  the  miaiaUr 
of  Jtenry  III,  ret'koneil  32,000  as  the  niiniber  ;  Ann.  Bur*  '"-.     T^ 

cilcidatlon  of  Hijideii  iu  tho  rolychn.nicoii,  lib.  i.  c.  4  .•  whole 

number  60,015.  of  which   J^.oi.s  are  held   by  the  reli„ i   a*  he 

niakee  the  pari.sb  churvhee  45.00J  in  number,  hii  calculation  ii  only  ■ 
mntrivanre  to  reconcile  the  60,000  of  Ordericnn  with  the  3^,000  of  popuUr 
opinion.  From  itigrden  tJic  etatement  i«  taken  by  the  niilbor  of  the 
ciironicle  called  Eulo^riuui  (vol.  !l,  p,  154' ;  (rom  theae  two  bookt  it  wa<  taken 
by  a  bo«t  of  capyi6t« :  Selden  in  hie  notei  on  Fortewne  iiuotea  it  fr^ioi  Mf 
Kuloi,'ium. 

-1 1  M;.r.li..  1  ..  .    :    ^- -  •  ii,  -09,  4<)'t     :■•-       \»-    '-ir 

)  really  »\'\ 
'.'.,,.  hidea  ea.:t.  ,  •>, 

i*  in|(*nIoai ;  but  ilie  alateiDent,  wherever  it  )•  XMtAa,  ><  diatinctijr  ntmvi 
(o  Ibe  knight*'  fe««  only. 


•  fVar.. 
•Ob'i  coui 
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populution  of  Englniul.  The  oflk-ial  computation,  oii  which  the 
scutage  was  levied,  reckoned  in  the  middle  of  the  thirtceutli 
century  32,000  knighta'  fcee,  but  the  amount  of  niouey  actually 
raised  hy  llcury  11  on  this  account,  in  iuiy  single  year,  wiis  very 
far  from  couiuieusurute.  The  exact  ohiigatiou  of  the  kuight's 
service  was  to  inrnis-h  a  fully- armed  horseman  to  serve  at  his 
own  expense  for  forty  days  in  the  year.  This  pervice  was  not 
in  practice  limited  to  the  defence  of  the  country  in  which  the 
estate  lay  ;  the  Norman  knights  served  the  Xoniiaii  king  hoth 
in  England  ami  abroad,  nor  did  the  question  of  foreign  service 
arise  during  tliia  jieriod  of  our  history.  The  bnron  led  his)  own 
knights  under  his  own  banner,  the  host  was  armnged  by  the 
constable  or  marshal  under  the  supreme  command  of  the  king  : 
the  knights  who  held  less  than  baronial  fees  under  the  crown 
appeared  with  the  rept  of  the  forces  of  the  shires  under  the 
command  of  the  sherilfs.  The  infantry  must  have  lieen  furnished 
almost  entirely  by  the  more  ancient  fynl  system,  or  by  mer- 
cenaries. It  is  however  improbable  that  anything  like  a  regular 
force  of  iiifinitry  was  maintained  by  the  Nornmii  kings.  It  was 
enough,  alter  the  jiacification  of  the  counti-y  by  the  Conqueror, 
that  a  force  of  knights  Bhould  be  kept  together  for  such  hurried 
expeditions  on  the  Welsh  or  Scottish  Iwrdera  as  received  the 
name  of  war.«.  The  like  l)o<ly  accompanied  the  king  in  his  visits 
to  Normandy.  Where  more  was  required,  as  was  the  case  in 
the  struggles  of  the  early  years  of  Henry  I,  recourse  was  had  to 
the  native  j)0|)uhition.  Every  free  man  was  sworn,  under  the 
injunction  of  the  Conqueror,  to  join  in  the  defence  of  the  king, 
his  lands  and  his  honour,  within  England  and  without ' :  nor 
was  any  fixed  jK-riod  for  such  service  defined  by  the  law  ;  although 
custom  must  have  restricted  the  demand  for  it  to  cases  in  which 
the  kingdom  was  imperilled  by  invasion,  and  must  have  limited 
its  duration  according  to  the  provision  made  by  the  county  for 
the  force  it  fumislied.     The  oath  thus  taken  must  have  legalised 
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'  '  Stktuimun  eti&m  lit  »iiinu  lilier  homo  focdere  et  tifnunento  affimiet, 
quod  infn  el  extra  Angliain  Willelmo  reg{  fiJelea  eue  volunt,  terrsa  et 
lioiiortfiu  illius  omiii  fitlelilAte  cum  ihj  fiervare  t-t  Ante  «um  conuii  inimicuit 
(ItrrenJisre  ; '  .Select  Cliiuttrs,  p.  8 J. 
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thr  einployiueiit  of  Euglbli  truO)js  for  \hv  wur  in  Mitlue  iu  1073I 
auJ  thn  Eumiuoiia  issued  by  William  liaftu  to  the   Cngliab, 
obedience  to  wliicli  20,000  foot-aoldiers  were  fut'iiLabed  fur  hi 
in  Norinuiidy'.     Kueh  ol' these  received  from  the  shire  u  hojii 
t«u  Hhillings.  which,  compared  with  the  twenty  shilliiigM  wliic 
in  the  county  of  Berks  were  paid  towards  tlie  expenses  of  riici 
knight  for  two  months',  may  perliups  imply  that   two  nmutU 
was  the  customary  period  of  service.     On  these  terms  theo  it  i 
prol«ble  that  the  English  forces  which  assisted  Henry  :ifr»iiu 
Kobert  of  Belesrae  were  collected  ;  and  aUhough  the  lonj? 
which  followed  gave  but  few  op)wrtuiiitiea  for  the  king  to  de 
mand  the  fulRluieut  of  the  obligHtiou,  the  invasion    by   King 
David  in  1 138  found  the  Yorksliin'men  still  mindi'nl   nf  tii 
duty  and  capable  of  discharging  it  successfully  '. 

But  there  can  be  little  doubt  that  for  the  Noi-mnn  wnr^ 
Henry  I,  and  for  the  partisnn  warfare  which  desolated   Kn^jlanJ 
under  Stephen,  mercenaries  were  largely  employed.     Iu   1085 
the  Conqueror's  army  raided  for  the  defence  against  Ciuint«  of 
Denmark  was  comj>of-ed  of  '  solidarii '','  footmen  and  archers  col- 
lected from  all  parte  of  France  and  Brittany  ;   and  after  the  fir 
Crusade  the  hosts  of  veteran  adventurers  who  survived  the 
pilgrimage  were  at  the  disposal  of  lleiu-y  1.     Tlie  merccnari«aj 
drawn  by  him  from  Flaudei'S  gave  Stephen  and  Matihla  a  fin-» 
cedent  for  a  practice  which  to  a  great  extent  iniU'cd  economisetti 
the  blooti  and  sinew  of  the  native  English,  but  yet  was  pto-l 
ductive  of  much  misery  and  great  irritation.     Tim  rapacity  ol 
the  Flemings  created  in  the  people  an  intense  feeling  of  hatred,' 
and  one  of  the  most  popuhir  provisions  of  the  reform  curried 
out  by  Henry  II  was  the  expulsion  of  these  plunderers.     Tl»- 
fact  that  each  of  these  three  sources  of  military  strength,  the 
feudal  array,  the  national  militia,  and  the  mercenary  companies, 
was  available  on  liotli  sides  of  the  channel,  placed  u  very  pow« 
ful  engine  of  warfare  iu  the  king's  hands;    and  we  shall  soe  as 
we  jirocecd  that  among  the  very  first  steps  towaids  a  reorganim- 

'  \V.  M»lim»li.  11.  R.  lib.  ill.  |  358.  ''  V\ot.  Wi,;.  a.u  109^. 

'  AlMive,  |>.  1.11.  iinte  .■(.  '  Hie.  Hexlukin,  ril.  Twyfcli-u,  c  J»l. 

•  n».r.  Wig  A.l>.  io8j', 
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tion  of  the  national  unity  were  measures  which  forbade  the 
iiitnxluctiuu  of  merceiiaries  into  Kngliiiid,  ii  growing  i-eluctuiice, 
culminating  in  a  jjositivc  refusal,  on  the  jxirt  of  the  feuiiiil 
tenants  to  fight  the  king's  battlcH  abruiul,  and  tlie  actual  cessa- 
tiun  of  any  attempt  to  use  the  English  free  population  for  foreign 
warfare. 

134.  This  survey  of  the  history  of  the  Norman  sovereigns, 
whilst  it  furin'ahes  but  a  broken  outline  of  their  administrative 
system  in  general,  suggests  questions  whidi  it  is  by  no  means 
easy  to  answer.  How  far  was  the  machinery,  the  recorded 
facts  of  wliich  have  been  here  given,  the  national  system  of  the 
Normans  in  their  earlier  seats  1  how  fur  was  it  a  mere  translation 
of  English  institutions  into  Norman  forms  ?  how  far  was  it  the 
iTsult  of  a  combination  which  forced  both  elements  into  new 
developmentK  t  AVlmt  was  purely  Norman,  what  was  purely 
English,  what  was  new  t  The  opinions  of  lawyers  and  historians 
have  widely  differed  on  this  point ;  and  the  ditferences  seem  in 
many  cases  traceable  rather  to  the  mental  constitution  than  to 
the  political  or  national  prepossessions  of  the  writers,  One 
authority  insists  on  the  irauiemorial  antiquity  of  every  institu- 
tion the  origin  of  which  cannot  be  fixed  by  date;  another  re- 
fuses to  recognise  the  ]i0Bsible  existence  of  a  custom  before  it 
appears  defuiitely  in  contemjiorary  records :  tiiis  writer  regards 
<he  common  features  of  the  two  systems  as  positive  proofs  that 
the  one  is  derived  from  the  other ;  that  refuses  to  receive  any 
amount  of  analogy  as  proof  of  historical  connexion.  The  result 
has  Ijeen  on  the  one  hand  to  treat  the  Norman  system  of  govern- 
ment as  an  entire  novelty,  and  on  the  other  to  reduce  its  influ- 
ences to  the  merest  and  most  superficial  shades  of  change.  The 
view  that  has  been  taken  in  tiie  earlier  chapters  of  this  book 
lias  recognised  to  the  fullest  extent  the  permanence  of  the 
Anglo-Saxon  institutions,  and  under  each  head  of  the  present 
chapter  have  been  noted  the  features  of  the  NoiTuan  reigns 
which  ap|ieared  really  strange  to  the  older  rule.  In  the  jiolicy 
of  the  Conqueror  we  have  traced  the  existence  of  an  idea  of 
combination,  of  dovetailing  or  welding  together  tlie  ndministra- 
tivd  framt'Work  of  the  two  races.     In  taxation  the  Danegeld  is 
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our  |HtiMiit  ita^s  oi  iiM|Biiy.. 
We  bare  rwiMiVml  the  leading  priadple  of  ih*  sjnteai  of 
tbe  Coaqacat  to  U  the  caaMamliem  at  Ibe  rtroagW  |*H  of  tbr 
XorBHB  ajntea  vxtk  Uw  atraagart  put  of  the  carif  Eiu;lblli 
•yBtoB  ;  the  maialaaace  of  tlie  local  mai  pcxMrindal 
of  tbe  ktter  wiik  the  eeatoal  aad  aonrnga  anthortlr  i 
utic  of  the  fonaer.     The  aaoat  importast  parts  of  the  i 
iaiiig  ^atcn  of  tbe  Nurnaa  Uags  are  the  Curia  Rfgia  aad^ 
ExchMjoer;   and  km  the  laoat  oppoahe  opinintH  hkrt  beea 
pat  forth  fur  many  rears   with  the  atmoal  caafiJaBea.     The 
Curia  Begis  Las  been  teptnled  aa  the 

eonquered  EngUnd  of  the  CSiria  Docli    ..       ihn 

again  was  a  reprcxlnction  of  the  court  of  the  Karolin^  king> 
the  Wctft  Pntoks  uh  it  existed  under  Charie«  the  Simple  when' 
lie  be»to«-cd  Nunuuidy  on  RoUo.     From  another  poiat  of  view 
it  it  repreaented  laeraly  aa  the  Entcli^li  caart  of  Ivilward  lli 
Conrewnr,  (he   Miiall  witeuaKeonut  of  the  AiiKlo-Saxou  kiB(n^~ 

'  BnimuT,  ID  hU  liuUUliuiif  ilvr  tfehwiif|{«ricUt,  and  aU*  la  Hail 

<iirttt  Eiic>)r«li>[>a>lU. 


X..] 


Origin  of  the  Norman  Sy*ffm. 


473 


which  has  under  the  tuflaence  of  feudul  ideas  sustained  »  cliange 
rntber  noroitml  than  constitutioiuil,  and  which  gi-adually  tends 
to  devulve  upon  ihc  kiu^  And  his  more  imiue<liate  household 
the  central  luluiiuistnition  of  justice  in  cases  calling  for  suoJi 
ndministration.  From  another  point  the  whole  eentntl  nd- 
miuit^trution  is  viewed  as  the  operation  of  the  personal  omni- 
potence of  the  king  us  coiujueror  and  supreme  administrator '. 
Each  of  these  theories  contains  a  great  truth :  the  Nonnaii 
kiug:s  were  des])Otio  in  fact ;  their  highest  attempts  iit  orffoiiixed 
vcmnient  advance  in  the  direction  of  law  no  further  than 
that  stage  which  has  been  more  than  once  described  as  the  stage 
of  routine.  The  system  of  routine  by  which  they  worked  was 
primarily  the  system  on  which  they  had  governed  Normandy ; 
the  court  of  the  duke  was  reproduceil  in  princi])le,  as  it  was  in 
the  persons  who  constituted  it,  in  the  court  of  the  king.  Tlie 
English  admiui»strativc  system  was  nlso  so  fur  adviineed  under 
I}dward  the  Confes.'or  that  the  tninsformation  of  the  ancient 
wit»-nageraot  into  the  great  court  and  council  was — after  tlie 
great  cliange  of  actors  caused  by  the  substitution  of  Norman  fi>r 
native  lords  and  prelates — pos.«ible  without  any  still  more 
violent  innovation.  But  there  are  other  facta  to  l)e  considered 
Ijesides  tlieories  conceived  il  i>riori.  We  jjossess  a  large  stock 
nf  Anglo-Saxon  records  ;  laws  and  charteis  which  shed  a  great 
deal  of  broken  light  on  every  department  of  the  life  of  our 
forefathers.  The  constitutional  history  of  Nornmndy,  and  the 
legal  history  of  the  whole  of  that  kingdom  of  which  Nonnandy 
was  a  nominal  province,  is,  during  the  century  and  a  half  that 
intervenes  between  the  extinction  of  the  Korolingian  [Kjwer  and 
ihe  reijin  of  Lewis  VI,  illustrated  only  in  a  very  slight  dfjjree 
by  fnigments  of  legislation  and  scattered  charters.  The  most 
ancient  toxt-books  of  Norman  law  are  later  than  Ihe  reign  of 
ITenry  II,  l>oth  in  composition  and  in  umteriahi '.     No  one  at 
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'  Uneixt,  VcrwiiUiin^'iir,  i.  Ii8  aq. 

'  Hninnrr,  in  an  Kxcnrana  contained  in  liia  work,  Da»  Angtonnrman- 
niachr  Erbrolg«aygt«ni,  give*  a  careful  account  of  llie  exinting  oritfines  i>f 
Nonrnan  law.  Tht^M  are  to  lie  foiimt  in  tu-o  b<»lt» :  (i)  Staluta  ct  conaue- 
tudiuto  Noiuiantiiae,  priuletl  in  Krencb  by  Marnier  in  hi*  P.tabliiwements 
et  C'oi^diniei,  Astiies  et  Arret*  de  I'Eeliiquier  di>  Nnrniandir  (,P«rl»,  l839)t 
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the  present  day  would  contend  that  the  legal  reforms  of  Henry  II 
were  drawn  from  the  Grand  Coutuniier  of  Normandy,  any  more 
than  tlmt  ilu-y  wei-e  tlie  result  of  the  lessons  of  his  great-uncle 
King  David  of  Sootland.  Yet  it  would  be  almost  aa  rash  to  main- 
t4iin  that  the  similarities  of  Norman  and  later  English  law  are  to  H 
be  ascilbed  solely  la  the  fiict  that  both  were  developed  under  the 
force  of  Henry  I  and  under  the  geniuK  of  Henry  II.  If,  again, 
we  ascril>e  to  Norman  sources  all  that  is  Karolingiau  in  the  ■ 
measures  of  tlie  Nonimn  and  Angevin  kings,  we  are  under- 
rating the  prolxible  and  ulmost  demonstrable  influence  which 
the  association  of  the  West-Saxon  dynasty  with  the  Karoliiig, 
Saxon,  and  Frniieonian  courts  must  Imve  produced  on  native 
custom.  Under  the  eiicumsitances  it  might  seem  almost  the 
safest  plan  to  abstain  from  attempting  a  conclusion.  But  this 
is  scarcely  possible. 

The  regular  action  of  the  central  power  of  the  kingdom 
liccomes  known  to  us,  as  we  have  reen,  first  in  the  proceedings 
tif  the  Exchequer.     Tlie  Eiiydish  Exelieuucr  apm-ars  first  earlv 

orniati  lis 


^11  the  rei^ii__of^  Heiir)"  I  :   the  r^ornjaii  L^luMiueiiiimieiirs  first 
Tliere  is  nothing  in  the  name  to  determine 


whetlier  it  was  oii^^itiully  given  to  the  court  in  England  or  in 
Nonuunily.  The  uiethwl  of  accounting  in  the  English  Exchequer 
is  based  on  the  English  coinage,  that  of  the  Norman  on  the 
I'Veiieh  :  both  EuglaTid  and  Normandy  must  have  had  fiscal 
luidits  long  before  the  CoiKjuest ;  the  systems  of  account,  almost 
all  the  ]iroceBse8  of  the  two  courts,  are  dilTerent.  Yet  the  results 
have  necessarily  a  resemblance ;  the  officers  of  the  one  were 
occasionully  trained  in  tlie  work  of  the  other,  and  when  refoiius 


and  in  Latin  by  Wamkdnig  in  the  SUate-  und  Rechta-Geachichte,  vol.  ii. 
Tliis  cumpilation,  as  Brunner  shows,  conUin.i  two  wSrka,  la)  a  Tmotatui) 
(le  brevibua  et  recuguitioiiibuH,  drawn  up  soon  after  Wl8  ;  and  {fi)  a  Tris 
ancienne  cofltuine  de  Normaudie,  wliich  belongs  to  the  juaticiarahip  of 
William  Fitz-ICalph,  about  i  lyo-l  Joo.  {i)  The  second  book  ia  the  Grand 
CoOtumier  of  Normandy,  the  uMer  form  of  which  appears  to  be  the  Latin 
SoBuna  de  legibai  oontuetudinuui  Xnnuanniae,  whii;h  is  found  iu  J.  P.  de 
Ludewig'a  Reliquiae  Maiiu.jcriploruui,  vol.  vii.  pp.  I4i)-4l8.  The  date  of 
thia  work,  which  Brunner  shows  to  be  an  original  composition,  and  not 
founded  on  the  prcoedin?,  as  WamkHnij;  and  Marnier  «uppoe«l,  falU 
between  IJ70  and  IJ75  noenta  on  the  Ini]Ue«t  by  Jury 

are  taken  from  charters  I'l  ae. 
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wtTL-  needed  iu  the  one,  a  change  of  administrators  was  easy; 
\\w  Trea*ur>  of  I'at-u  could  lend  an  ubijot  to  the  Exthoqut'r  of 
WeslmiusttT,  or  tlie  Kxcheijiter  of  Westminster  could  lend  u 
Imron  to  revise  the  accounts  of  Caen,  The  same  exigencies,  so 
loii^  as  the  rulers  uf  England  and  Normandy  were  the  same, 
would  lie  met  by  much  the  suime  measures.  There  is  no 
evidence  but  that  of  tradition  for  deriving  the  English  £x- 
chcijuer  from  Normandy  :  then*  is  far  more  antecedent  prob- 
obility  that  whatever  the  Norman  Exchequer  has  in  common 
with  the  English  was  derived  from  the  latter.  Yet  the  English 
ExcheqiuT  was  organised  by  Norman  ministers :  the  l)oniesday 
Survey  was  carried  out  by  Normans :  liauulf  Flambard  and  Uoger 
of  Salisbury  were  both  natives  of  the  neighbourhood  of  Caen, 
If  there  is  no  Norman  roll  of  the  reign  of  Henry  T,  there  i.-}  but 
one  Englif  h  roll ;  in  the  latter  case  all  but  one  have  j)eriahed, 
so  that  no  one  can  safely  maintain  that  iu  the  foimer  case  none 
ever  existed.  Yet  at  the  time  at  which  the  English  fiscal  system 
was  develope<l,  during  the  reign  of  William  Kufus  and  iu  the 
early  years  of  Henry  I,  the  two  countries  were  not  under  the 
same  ruler. 

The  conclusion  seems  to  depend  on  a  balance  of  probabilities : 
it  is  most  probable  that  iu  both  countries  there  was  a  fiscal  court 
or  audit,  that  the  two  were  developed  and  more  fully  organised 
under  the  Rame  superintendence,  and  each  may  have  borrowed 
from  the  other ;  but  there  is  no  historical  proof,  and  no  histori- 
cal necessity  to  assume,  that  the  one  was  an  offshoot  of  a  trans- 
plantation of  the  other.  The  impoi-tauce  of  the  name  is  only 
secondary  ;  it  matters  little  whether  the  chequered  cloth  were 
first  used  at  Westminster  or  at  Caen.  It  appears  t  nly  in  those 
countries  which  are  connected  with  Normandy  after  the  Con- 
quest and  with  the  Norman  kings  of  England,  so  that  from  this 
point  of  view  the  English  origin  feems  mcst  probable. 

The  history  of  the  ('\iria  Rf^jis,  in  its  judicial  a-jject,  is,  as 
we  liave  seen,  even  more  eumplicated.  The  Anglo-Saxon  kings 
heard  causes  in  jxrson  :  the  judgment  of  the  king  waa  the  laft 
resort  of  the  liligioit  who  had  failed  to  obtain  juxtice  in  the  hun- 
dred atul  the  ah're.      lie  luid  also  a  eourt  in  wliich  the  disputes 
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of  hid  immediate  def>rii^i<Li<-  «<?rc  settled,  Un-  u.i.'ujiij^ 
gemtit,'  tlie  c?xi«teuce  of  whiidi  is  provrd,  but  no  more  tluii)  it* 
erirtence'.  The  Nomuii  dnkc  bad  big  f«adal  mort  of  vmmIi 
like  erery  o(ber  ffudal  lord,  and  n  tribmnl  of  mpfvine  jiadin- 
tare  which  mar  or  mar  nut  hare  been  [lersonallj  identical  wiUi 
the  court  of  vas^ak.  The  royal  judicaturt-  in  Englnnd  was  ia 
the  reigns  of  the  Cuuiiueror  iuid  Williuni  Rtifus  exorriMtl  ritbtr 
by  the  king  or  ju«tici«r  in  person  on  the  f^e«t  fr«tir*L>,  »ir  by 
special  cdmmiahion  in  the  ehire^moot.  The  tjuestion  tb«ii  b 
this,  W'ns  the  Curia  Uegis  as  derclopetl  under  Ht-nnr  I  lb* 
Cariii  Ducis  of  Xormandy  t  or  was  it  the  king  himself  acting  ai 
judge  with  I  ho  rouucil  of  bis  witau  or  a  portion  of  tbem  I  or 
was  it  not  rather  a  trihoual  In  a  stage  of  growth,  gpringing 
from  a  combination  of  the  two  older  systems,  aud  tending  to 
become  toiuetbing  tit>'  different  from  «-ilhi>r  ? 

Tlie  report  of  the  court  held  on  Bishop  William  of  S.  Carllepb. 
after  the  rebellion  of  1088',  supplies  ns  with  couviueing  prwrf 
thnt  thr  last  is  the  true  account  cif  the  mattrr.  Thr  bi»}top  had 
jdined  in  tlie  conspiracy  of  the  earls  during  Lent  1088;  and  the 
king's  uflicers  bad  on  the  latb  of  March  seized  hi£vstati>s;  h» 
demanded  restitution;  the  king  insi&ted  that  he  should  purge 
himself  of  his  treason.  The  biihup  jdcjided  his  right  to  be  tried 
as  a  bishop,  but  offered  to  defend  himself  from  the  charge  of 
having  broken  his  oath  of  foalty.  Tho  partii-s  met  on  the  2ud  of 
Noveml>er  nt  Salisbury,  where  all  the  bi^ihups,  earls,  bartin»,  and 
royal  officers  assembled.  Lnnfranc  refused  to  Itston  to  tlw 
biiibop's  jilea.  and  he  wait  apjiealcd  of  ttcason  by  Hugh  de 
Rranmont  on  the  king's  part.  .■\ltcT  much  deliberation,  every 
stage  of  which  is  recorded,  the  bishop  still  insisting  on  hit 
right ',  Lanfranc  declares  that  he  must  fti-Kt  answer  tlie  king's 

'  Above,  ji.  205,  note  I. 

'  '  l>F  iiijiisla  vexfttiuiic-  Willvlini  epiii<'o|ii  priiiii : '  printed  fint  by  Bedfi/fii 
!■>  au  upiivnilix  to  liin  e<)itian  nf  i^imonn  of  Durhiiin,  pp.  343-375;  ao>l 
.■inerw»rila  in  the  Mimiulimn,  vol.  i.  pp.  ^44-150. 

'  At  one  point  the  Mthop  of  Durhuii  ii  sent  out  nf  nfiiirt  whilMt  ihi  (mrnna 
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demand:  'We  are  not  judging  you  in  1l>e  matter  of  your 
binhopric  but  of  your  fee,  aud  so  we  judged  the  bishop  of 
Uayeux  Iwfore  the  kiug's  father  conccruiug  his  fee  ;  nor  did  the 
king  in  that  plea  call  him  bisho]),  but  brother  and  earl '.' 
The  bishop  struggles  against  this  and  appeals  to  Rome.  Tho 
court  then  delii>erate8  on  the  sentence,  tvhjcli  is  UnoUy  pro- 
nounced by  Hugh  de  Beaumont,  in  the  name  of  the  king's  court 
and  the  barons':  ns  the  bichop  w-ill  not  answer  the  charge 
brought  against  him,  he  forfeits  his  fee.  Ultimately  be  spends 
three  years  iu  exile.  Tiie  record  is  drawu  up  by  a  friend  of  the 
bishop,  aud  is  very  long ;  but  these  details  are  sufficient  to 
prove  that  the  court  in  which  tho  trial  was  held  was  the  witcmi- 
gemot  acting  as  a  feudal  court  of  peers. 

The  Curia  Regis  of  Henry  I  was  a  regulateii  and  nindifieil 
form  of  that  of  William  Rufus,  as  thj»t  of  Henry  11  was  an 
organised  development  of  that  of  Henry  I.  The  trial  of  Henry 
of  Estex  early  in  the  reign  of  Henry  II,  and  that  uf  Robert 
of  Belesmc  in  the  reign  of  Henry  I,  are  links  in  a  series 
which  proves  the  fundamental  identity  of  the  earliest  and  latest 
forms. 

But  although  we  may  assert  an  English  element  in  the  Curia 
Regis,  and  confidently  deny  its  exclusively  Normaii  origin,  it 
must  be  granted  that  veiy  much  of  the  new  forms  of  process 
was  foreign.  Whether  Lanfranc  brought  it  from  Puvia,  or 
William  inherited  it  from  the  Norman  dukes,  we  can  scarcely 
on  existing  evidence  decide.  Laufi-anc  ha<l  been  un  eminent 
lawyer '  before  he  became  a  monk,  and  his  Norman  home  at 

*  'Vot  n"n  ilv  epinoopio.  eed  de  ttio  le  fuudu  judiiainns,  rt  hoc  iriodn 
jadickvimu*  ISajtcontem  e|ii«oi>puiii  aiiU'  iiatrom  hujus  regU  de  fiMxIo  nuo  ; 
u«c  rex  vocabat  euiii  cpucu|>iim  in  plauito  illo,  aud  fratrcm  ct  couiitam ; 
|>.  361. 

-  '  Itomine  epiacope,  regia  curia  et  Inronea  iat!  robia  pro  jiuto  judicant, 
quando  libi  voa  respondere  non  valtis  de  Liia  de  quibua  vna  per  me  appel- 
lavit,  aed  de  plncito  euo  inritatia  euin  Roinam,  iinod  vim  feixlum  veatrum 
iode  foriafacitia.'  Tlie  tjishop  demurs:  Hugh  aaaweia,  'Ego  et  comparv* 
tnei  parati  aiimua  judicium  nostrum  in  hac  curia  coiiHrmi^re  ;  *  p.  36^. 

'  '  Nam,  ut  fertur,  pater  ejua  de  or(fine  illonioi  i]ui  jura  et  )egea  ctTitatia 
•aervabant  fuit;'  Vita  Lanfranci,  c.  i.  *  Snecularium  legum  pcritinm  .'>) 
patriae  aua«  morem  iotentione  lalea  ferviduii  edidicit.  AdoIeacenlulii» 
orator  vetcranoa  adversantea  iu  actiouibaa  cautarum  frequenter  poecipi- 
bavil,  torrente  facuudin  appoaitv  dic«ndo  aanea  tuperavit.     In  ipsa  aetatc 
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Caen  was  the  ceiittiil  seat  of  the  ducal  administration.  However 
they  were  introduced,  the  great  development  of  the  system  of  * 
writs,  anil  es|R'ciKlly  the  custom  of  iiicjuest  by  sworn  re- 
cognitor.--, lire  fi'iitnrt'S!  of  Nonnan  jurisprudence  which  inuat 
be  traced  ultimately  tu  Kitrulingiau  u.na^e.  The  proviucial  H 
vifcitntions  of  the  royal  jnclges^,  which  under  Henry  TI  grow 
into  II  regular  system  of  judicial  eyres,  are  less  certainly 
Norman.  They  may  as  an  expedient  of  government  be  of  Karo- 
liiigiiin  origin  ;  hut  the  historical  connexion  l)6twi'en  the  judges 
of  Ilt'Uiy  I  iind  those  of  Churlea  the  Great  may  be  traced 
perhaps  with  as  much  probability  on  English  as  on  Norman  fl 
ground'.  If  the  C'npitularifS  of  Charles  the  Biihl  include  the 
territory  which  was  afterwards  Norniiiiidy  in  the  jdau  for  the 
operation  of  the  imprial  miim,  there  is  sufficient  evidence  thata 
measure  of  the  same  sort  was  taken  in  England  as  early  as  the 
days  of  Alfred.  But  in  this  jioint  as  well  as  in  the  others  it 
teems  far  more  natural  to  suppose  that  similar  circumstance-^ 
suggested  similar  institutions,  thuu  that  the  latter  were  histori- 
cally connecte<l.  The  judicial  visitatiouM  of  the  judges  of 
Henry  I  were  really  rather  circuits  of  the  royal  officers  than 
special  commissions.  The  special  commissions  of  the  Norman 
period,  such  as  was  the  tribunal  at  Pennenden,  already  more 
than  once  referred  to,  were,  as  we  have  seen,  attempts  to  com- 
bine the  inquisitorial  process  of  the  Nonnau  Curia  with  the 
local  machinery  uf  the  Anglo-Saxon  s^hire. 

Much  of  the  nomenclature  of  the  Norman  system  is  of  course 


Kntentuu   promerc   statuit   cjiiiui   gmtanter  jnriiiperiti,   »<it  ■  jadicoi    aut 
prsetorea  civitatis,  ncccptiit)ant ;'  Ont.  Vit.  iv.  c  6, 

*  Lapp«nl>erg,  ed.  Thorpe,  iii.  \\,  4.  Tlie  argniiient  of  Brunner  (ScUwur- 
gericht,  pp.  152  Bq.)  fur  the  priority  of  the  ittneraut  justices  of  Normandy 
to  those  of  En(;lan(i  nill  Bcarc«ly  be  regnrjed  as  conviuciiig.  The  reference 
to  the  '  Ancient  Custom  of  Normnndy,'  which  belongs  to  the  laxt  decade 
of  the  twelfth  century,  for  proof  that  once  or  twice  a  year  three  or  four 
Bwoin  barons  or  knights  held  assizes  in  each  Norman  viscounty  at  a  period 
earlier  than  the  judicial  reforms  of  Henry  II,  is  unsatisfactory  in  the 
extreme  ;  and  the  documentary  examples  are  of  Htill  later  date.  There  is 
the  strongest  probability  that  Henry  II  was  a«  great  a  legal  innovator  in 
Normandy  as  he  was  in  England.  Brunner's  use  of  thiii  argument  does  not 
however  m  the  least  derogate  from  the  convincing  authority  of  the  mun 
argument  of  liis  book,  wliich  proves  the  descent  of  the  Norman  and  English 
loijueat  by  Jury  from  the  Karolingian  InquUilio. 


^ 
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French  ;  ami  thf  influence  of  the  nomenclature  iu  modifying 
the  character  of  the  offices  and  pi'oc^sses  which  it  denotes  must 
idways  In-  allowed  fur.  The  tt-rnis  ju.sticiar,  account,  feoffment, 
amercement,  forfeiture,  tuUiige,  liomage,  chattels,  assize,  sebin, 
Bunnuons,  Olid  iumimeruble  others  are  derived  from  the  Nurmun 
usage  of  Latin  ua  the  language  of  records;  and  the  Latin 
of  the  Norman  charters  is  not  the  Latin  of  the  Anglo-Saxon 
cL-irtenj'.  The  ttory  that  William  the  Conqueror  forlwide 
the  use  of  the  native  tongue  in  the  courts  of  law,  notwith- 
tilandiug  the  high  authority  of  the  fourteenth-century  schoolman 
on  which  it  rests,  is  no  doubt  a  fahrication ' ;  the  popular  courts 
transacted  their  business  in  Kngli><h,  and  the  kings  issued  their 
charters  in  English  as  well  as  Latin.  Richard  I  is  the  first 
king  of  whom  no  English  document  is  pretervcd ',  and  our  first 
French  record  belongs  to  the  reign  of  John.  But  by  far  the 
great  majority  of  the  writs  and  other  legal  records  must  have 
Ix'en  kept  in  Latin,  as  those  of  the  Exchequer  certainly  were. 
The-  question  then,  so  far  as  it  is  of  gignilicance  at  all,  concerns 
<he  thing  rather  than  the  name:  it  will  l;e  found  on  careful 
examination  that  very  many  of  the  Normun-Iistin  names  aro 
merely  transhitions  of  the  Anglo-Saxon,  not  into  the  corresp<jnd- 
ing  dialectic  forms,  but  into  the  forms  which  represented  the 
ideas  which  to  the  Norman  mind  lliey  most  nearly  resembled. 
The  Norman  translat<''d  the  word  shire,  not  by  sectio  or  even 
provincifl,  but  by  comitatDS ;  the  word  scir-gerefa,  not  by  prae- 
posituB  provinciae,  but  by  vicecomes ;  the  gemot  is  far  more 
frequently  the  curia  than  the  conventus  ;  the  miserioordia  and 

'  Mkdox.  Hut.  Exch.  p.  1 37. 

'  ■  Xnrraiit  }iUu>rinc  quntl  mm  Willelmus  Jux  Xurmannnnini  rv(;iintii 
Angliae  c>>DquiisiTiM«t,  deliberavit  quoinodo  linguiun  Skxunicun  posoet  de- 
e,  tt  Aogliam  et  Nommniu&iii  in  idiomate  runcorditre ;  et  ideo 
vit  quod  nuUuf  in  curin  regis  plAcitaret  nisi  in  Oallico,  et  itenim 

lod  {merquilibet  puneiidut  ad  littenu  addiaceret  Uallicam  et  perOallicam 

kUnani,  quae  duo  uMpje  faodieobaerrantur; '  Robert  Hnlkul  (ub.  13^9},  in 
hi»  lectiirta  011  the  Ikok  of  Wiedom,  lect.  xi. ;  cited  by  Selden  in  his  note* 
<>o  Forteccue.  See  too  Fortetcue,  do  Laudibus,  &c.,  ch.  48.  The  authority 
of  the  [iteiiiiii- Ingulf  ia  wortlden*. 

•  The  Kugliah  gruita  of  Stephen  and  Honry  II  to  Canterbury,  and  »l»o 
loS.  >'anr»,  are  (till  preaerred.  SeeMon.  A.Dgl.1.  in  ;  MS.  Ij>mt>eih  IJJJ; 
Miclin,  TlieaauruF,  jTaef.  p.  xvi.  Tlie  firat  Frencli  Hecnrd  is  a  charter  of 
ijij  c.f  8t*jihcn  Lanj,'t"n,  pre»ervcd  on  the  Charter  KoUi,  p.  J09. 
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amercement  have  thoir  CJcnct  cnrrclutiTes  iii  tho  A  tiglo-Kjixna 
laws.     The    prosier   foudul   ternmmlogy  stunds    on    a  dti 
footing  :    the  oath  of  fealfy  in   Norman    law   was   A\''- 
matter  and  form   from  tlie  Anglo-Saxon  hyhl-alh;    : 
was  not  the  relief;  the  tallage  rested  ou  a  different  priiKii'^ 
from  the  Dauegeld ;  yet  under  the  combining  piijctr*-- 
nfci'ssary  to   the   Norman    king,  the  one   might    W>   | 
taken  to  represent  the  other,  the  obligation  and  the   bu 
l)eing  much  tlie  same  under  either  name.     The  analogr  of  th 
changes  introduced  by  S.  OBmuiid  into  the  liturgy  of  the  ('harc| 
may  suffice  to  show  how  greatly,  under  the  circumstances  uf  I 
Conquest,  such  inuovationa  are  magnified  in  the  ]Kipular  estii 
tion :  the  mere  revision  of  the  service-books  is  represented  i 
the  introduction  of  a  new  rite;  the  institution  nf  a  new  cantu 
provokes  a  monastic  revolution.     Tlie  fact,  however,  tliat  lli 
Xonnnu   influences   introduced  at  the   Conquest   are   so   liablttJ 
to   lie  exaggerated   if  they  are  judged  on  a  superficial   vicwj 
must  not   lead  us  to  underrate  them.     Tliey.were  »troug 
]K?n('trating  rather  liian  ostentatiously  prominent.     The  canrfu 
study  of  the  institutions  of  this  period  reveals  the  fact,  that  do 
only  iu  England  but  in  Noimaudy  it  was  a  season  of  grovrt 
and  transition  ;    and  it  is  far  more  consonant  with  historic 
jirobability  to  suppose  that  the  development  of  two  states 
closely  connected  proceeded,  if  not  by  the  same,  still  by  eqoall 
steps,  than   that   the  one   borrowed  its  whole  polity  from  tha 
other:    for  that  England   in  the  twelfth  century  continued  to  J 
borrow  from  Normandy  the  system  of  the  tenth,  whilat  No 
mauily  remained  stationary,   neither  developing   her  own 
imitating  her  neighlxsur's  growth,  seems  altogelhir  inconccivahlfl 
'I'hc  absence  uf  records  throws  us  back  upon  hypothcslK,  but 
sound  criticism  will  allow  us  to  see  in  the  Norman  Coutumt« 
of  the  thirteenth  century  the  modol  of  the  legal  measures  t«kc 
iu  England  by  the  Conqueror  and  his  sous. 

The  conclusion  that  is  suggested  by  the  survey  of  the  ad 
ministrative  machinery  of  the  periixl  corresponda  alni"  ■ 
with  that  which  Is  drawn  from  the  |X)litical  Liatory.      i  \\\ 

IH>licy  is  a  policy  of  combination,  whereby  tl»  strongest 
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safest  elements  in  two  nations  were  so  united  as  to  support  one 
sovereign  and  irresponsible  lord ;  the  alliance  between  the  king 
and  the  English  is  reflected  in  the  measures  taken  to  strengthen 
the  Curia  Begis  and  to  protect  the  popular  courts.  It  is  the 
first  stage  in  the  process  of  amalgamation ;  a  process  which 
Henry  I  probably  never  contemplated  as  possible,  but  which 
Stephen's  reign  with  all  its  troubles  helped  to  begin,  and 
which  that  of  Henry  II  made  practically  safe.  Tlie  age  of 
routine  dependent  on  the  will  of  a  despot  passes  by  almost  per- 
ceptible stages  into  the  age  of  law  secured  by  the  organisation 
of  a  people  which  has  begun  at  least  to  realise  its  unity 
and  identity. 
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135.  The  sixty  years  "that   followed  the   death  of  Rt(>ph« 
comprite  a  period  of  Kiijriish  history  which  linj)  n  8]>ecial  to 
jKirtaiice.     It  is   a    jieriod   of  constant  growth,  although   tli 
Ki-owth  is  far  from  hein^   itgiUar  or  unifonu.     The   chain 
events  that  fonnects  the  peace  of  Wiilllngford  and  the  char 
of  Rtiniiyinede  i«  traceabl*!   link  by  link.     The   uation   whic 
at  the  beginning  of  Uie  period  is  scarcely  conscions  of  its  unity.< 
is  aV)le,  at  the  end  of  it,  to  state  its  elnims  to  civil  liberty  anill 
Belf-government  us  a  coherent  oiganised  society.     Norninn  and 
Englirbmun  are  now  one,  with  a  far  more  real  identity  than  wa 
produced  by  joint  ownership  of  the  land  or  joint  subjection  t< 
one   Fovereigii,      England   luv%  been    enuhlud,   by  tin:  furtur 
incapacity  of  John,  to  cut  hfrsclf  free  from  Normandy;  and  tli 
division   of  interest   betwwu  the   two   rucen    has   oeused. 
royal  power  has  c<ii)x>d  thn  feudal  apirit  and  reducvd  tlie  Kyuti' 
U)  ita  proper  iuiii^nificauce.     The  royal  jtower,  having  iuhc 
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iU  climax,  liu  forced  on  the  |M-<>pte  trniiwHl  under  it  tliR  know 
ledge  that  it  in  it«  turn  inaet  ho  curbed,  and  that  they  have  the. 
strengfli  to  curb  it.  Thi»  church,  the  baronage,  and  the  peoploj 
have  found  by  diflcreut  ways  their  true  and  common  interest. 
This  has  not  be«n  done  without  atruggleB  that  have  seemed  a' 
certain  times  to  be  internecine.  The  ])eople,  the  baronage,  and 
the  church  have  Wen  severally  crushed,  reformed,  revived,  and 
reorganised.  More  than  once  the  balance  of  force*  ha*  been 
readjusted.  The  crown  has  humbled  the  baronage  with  the 
help  of  tlic  people,  and  the  church  with  I  he  help  of  the 
baronage.  Each  in  turn  has  Wen  made  to  btrenglhen  the  roya 
power,  and  has  been  taught  in  the  pi-oceag  to  know  its  own 
fitrenath.  Hy  law  the  [icople  hSwe  lieen  raised  from  the  dust, 
the  baronage  forced  to  ol)ediencc,  the  clergy  deprived  of  the 
immunities  that  were  deft  roving  their  national  chamcter  and 
counteracting  their  spiritual  work.  Tin?  three  estates,  trained 
in  and  by  royal  law,  have  learned  how  law  can  be  applied  to 
the  very  jM-)wer  that  forced  the  lesson  upon  them.  What  the 
king  has  reformed  and  reorganised  in  order  to  gain  a  Rmi  and 
real  \ms.\a  for  his  own  power,  has  discovered  its  own  strength 
and  the  strength  of  law,  and  has  determined  to  give  its  service 
and  sacrifices  no  lunger  without  conditions.  The  history  is  to 
be  worked  out  in  some  detail. 

Henrj'  II  is  the  fll'st  of  the  three  great  kings  who  have  h'ft  on  ludWdnnl' 
the  constitution  indelible  marks  of  their  own  individuality.  What  imvio  hv 
he  reorganised  Edward  I  defineil  and  completed.     The  Tuilor 
jiolicy,  which   is   im|H-rsonated   in    Henry   VIII,  tested   to    the  , 

utmost  the  soundness  of  the  fabric  ;  the  constitution  stood  the  I 

shock,  and  the  .Stewarts  paid  the  cost  of  the  experiment.      Each 
of  the  three  sovereigns  had  a  stning  idiosyncrasy,  and  in  each  I 

case  tlie  state  of  things  on  which  he  acted  was  such  as  to  make 
the  impression  of  |>ersonal  character  distinct  and  permanent. 

I3(i.  Henry  11  at  his  accesMon  found  the  kingdom  in  a  stale  noury  11 « 
of  dinsolution  :  hia  only  advantage  waa  the  absolute  exhaustion  .i.ui,  nsJ 
of  all  the  forces  which  had  jiroduced  that  di,''.<olution.     The  task  1 

before  him  was  one  which  uiijiht  have  appalled  an  experienced         ^J 
leglalator,  and  Henry  was  little  more  than  twenty-oue  years  ohL       ^H 
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He  did  uol  succeed  to  the  inheritance  of  a  tjand  of  veteran 
couuBellors;  the  men  with  whom  he  had  to  work  were  the 
survivors  of  the  race  thiit  Imd  caused  the  nnnrchy.  He  was  a 
young  man  of  keen  hright  intellect,  patient,  lal>oriou8,  methodical; 
ambitious  within  certain  well-defined  limits,  tenacious  of  {xiwer, 
ingenious  even  lo  minuteness  in  expedients,  prompt  and  ener- 
getic in  execution  ;  at  ouce  unscrupulous  and  cautious.  Thesti 
characteristics  mark  also  the  later  stages  of  his  career,  even 

I  when,  di^:upiK>inted  of  his  dearest  hopes  and  mortified  in  his 

tendercst  aflections,  he  gave  way  to  \-iolfnt  {Mission  and  degriuling 
licence  ;  for  his  private  vices  made  no  mark  on  his  public  career, 
and  he  continued  to  the  last  a  most  industrious,  active,  and 
Imsiness-like  king.     There  was  nothing  in  liira  of  the  hero,  and 
lof  the  jMitriot  scarcely  more  than  an  almost  instinctive  knowledge 
|of  the  needs  of  his  people,  a  knowledge  which  can  liardly  ever 
be    Buid  to  be  the  result  of  symjwtby.     Tlius    much   all   tlie 
historians  who  have  described  him  join  in  allowing ;  althougli 
they  form  very  different  estimates  of  his  merit  as  n  ruler,  and  of 
poUtio*!  the  objects  of  his  policy.    These  objects  seem  to  have  been  mainly 
i  tlie  consolidation  of  his  power:   in  England  the  strengthening 

and  cqmilisiiig  of  the  royal  administration  ;  on  the  Continent 
the  retentkin  and  thor(ui|,'li  union  of  the  nunieruus  and  variously 
constituted  pravincts  which  by  murriiige  or  inheritance  had 
come  into  his  hands.  Tlie  English  nation  may  gnitefully 
recogni.^e  his  merit  as  a  ruler  in  the  vaslness  of  the  benefits 
tlmt  resulted  from  the  labours  even  of  a  selfi-'h  life. 

Henry  II  was  Ikihi  at  Le  Mans  on  the  5th  of  March,  x  133  ', 
when  his  grandfather  was  despairing  of  an  heir.  When  ipiite  an 
infant,  he  received  the  fealty  and  homage  of  the  ktrons  as  tieir 

t  future  king.  He  was  the  child  of  parents  singularly  ill-matched: 
his  father  was  of  the  weak,  unprincipled,  and  impulsive  tj-po  into 
which  the  s-trong  and  astute  nature  of  the  Angevin  house  sank 
in  its  lowest  development;  his  mother  a  Norman  lady  who  had 
nil  the  strong  characteristics  of  her  race,  and  had  too  early  ex- 
changed the  religious  training  which  would  have  curl)ed  them  for 
" ' " —        -— -- 
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letmrense,  in  Lsbbe'B  Bibliotheca  Mannacriptoruni,  L  377 ; 
c  1  ;  li.  Jo  Monte,  .v.n.  1133. 
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tlie  poeittou  of  tUf  spoiled  cliilil-wife  of  tliccold-lilootled  tlesjiotic 
cmpwor.  As  eniprc«»  she  hftd  enjoyed  the  {>ower  and  splendour 
nf  her  |)OKitioii  too  heartily  to  endure  the  rule  of  a  hiiidmnd  »o 
personally  insignificant  as  Geofl'rey  of  Anjou,  or  to  i-uliinit  lo 
tJie  reatraints  of  a  policy  which  would  have  bfeu  desperate  but 
for  the  craft  and  energy  of  Rol)ert  of  Gloucester.  \>t  in  sjiile  of 
her  iuipt-rious  lieliuviour  nnd  her  want  of  self-control,  Miitildii 
was  a  woman  of  cousiderable  ability;  in  her  old  nge  (the  wati  a 
(Mife  and  sagacious  counsellor  ;  ond  some  part  at  least  of  her  son's 
education  must  be  put  to  her  credit.  Henry  was  biouj^ht  to 
England  when  he  was  nine  years  old  to  be  trained  in  aims; 
fojir  years  were  Bpeut  at  Bristol  under  the  instructions  of  a 
nmster  named  Matthew  who  is  afterwards  called  his  chancellor '  ; 
at  the  age  of  sixteen  he  was  knighted  by  his  great-uncle  David 
of  Scotland;  in  1151  he  received  the  duchy  of  Noi-raniuly,  and 
soon  after  succeeded  his  father  in  the  county  of  Anjou  ;  the  next 
year  he  married  Eleanor,  and  added  Poictou  and  Guienne  to  his 
dominions  ;  at  the  age  of  twenty  he  undertook  the  recovery  o'f 
England,  bi-ought  Stephen,  [wrt ly  by  war  and  partly  by  negotia- 
tion, to  terms  which  insured  his  own  nuccession,  and  in  less  than 
a  year  after  the  [>aciHcation  succeeded  to  the  English  throne. 

An  education  fo  disturbed  and  so  curtailed  can  hardly  have 
cont&ine<1  much  legal  or  constitutional  teaching,  and  Henry's 
own  peculiar  genius  for  such  lore  could  scarcely  have  been 
as  yet  developed  ;  but  by  the  urgency  with  which  he  fnrce<l 
Stephen  to  fake  in  hand  the  neccsijnry  reforms,  he  showed 
at  least  a  cou8ciou8ueft»  of  the  importance  of  the  task,  even 
if  we  may  not  venture  to  ascrilie  to  him  an  actual  share  in  the 
draught  of  tiic  tcheme  of  reform.  That  Henry  acquired  at  the 
Scottii-h  court  any  real  acquaintAnce  with  the  principles  or 
forma  of  legal  knowledge,  that  in  his  titular  office  of  senesehal 
of  France*  lie  retdly  discharged  any  duties  of  a  judicial  charncter. 
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'  Gervue,  i.  U5  :  Kpp.  G.  Fuliui,  S.  T.  C.  v.  301.     He  iittetu,  lu  chan- 
cellor, an  undatwl  charter  of  Eltmiiur  to  S.  Paul'*, '  (wr  breve  re«{i«  Je  ultra 
uian-.'     lie  wm  poe^My  iIib  &reli(li.-ik<Hin  o(  Gloucester  wlio  Jie>l  in  1177  ; 
Ann.  Wigoni.  p.  -184  ;  Auii.  TheoUeab.  p.  5J.     On  ih*  <l»te»  of  lliU  part  of 
Ueury'ii  life.  Mw  Mr.  Hjntlett'a  luitv  on  the  Ge«t»  Steph»ni,  pp.  I.IO,  iji. 

»  H.  ilo  MoDle,  AJJ.  1177  ;  Uir.  L'»inb.  de  Inst.  Vt.  lib.  iii.  o.  j8. 
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or  tlmt  he  acted  as  justiciar  in  Eiigliuid  during  the  latter  years 
of  Stephen,  are  theories  alike  improbable,  uud  iudeed  op]x>{sed 
to  historical  evidence.  The  court  of  King  David  might  have 
furnished  traijiing  for  cither  a  warrior  or  a  monk,  but  not  for  a 
lawyer  or  a  constitutional  king ;  in  France  Henry  had  scarcely 
spent  more  time  than  can  he  accounted  for  by  the  bui-iue>ts  of 
his  succession  and  marriage  ;  and  in  England  he  had  remained 
only  a  few  weeks  aft«r  the  pacification.  Ho  liad  in  his  wife  and 
mother  two  counsellors  of  ability  and  experience,  but  his  own 
genius  fur  government  must  have  been  innate ;  and  next  to  his 
geniud  the  most  important  element  in  the  creation  of  his 
chamcteriatic  policy  must  be  looked  for  in  his  choice  of  advisers. 
Of  these  the  first  must  have  been  Earl  Ranulf  of  Cliester,  with 
whom  as  duke  of  Nonnaudy  he  had  made  a  close  alliance  in 
11,^2,  but  who  died  before  his  accession  ;  Archbishop  Theobald, 
who  kiid  Leeu  firmly  attached  to  the  interests  of  the  empress 
throughout  the  later  years  of  the  struggle ;  Bishop  Elenrj'  of 
Winchester;  Nigel  of  Ely  who  represented  the  family  and  the 
ofiicial  training  of  Roger  of  Salisbuiy  the  justiciar  of  Henry  I ; 
the  earl  of  Leicester,  liobert  de  Beaumont;  and  Richard  de 
Lucy,  wlio  had  charge  of  the  castle  of  Windsor  and  the  Tower 
of  Loudon  at  the  jieace ',  who  liad  possibly  acted  as  justiciar 
during  the  last  year  of  St<-pli('n,  and  who  filled  the  office  for  the 
first  twenty-five  years  of  Henry's  reign,  during  part  of  the  time 
ill  conjunction  with  the  earl  of  Leicester.  In  a  subordinate 
ca]>acity  wus  Thomas  Becket  of  London,  the  puj)i!  of  Theobald 
and  future  archbishop  and  martyr.  None  of  these,  except  Nigel 
and  Thomas,  had  as  yet  given  great  proofs  of  administrative 
skill  ;  the  bishop  of  Winchester,  who  had  had  the  fairest  oppor- 
tunity, had  made  the  most  signal  failure.  There  must  have 
been  in  Henry  himself  some  gift  that  called  fortli  or  detected  the 
ability  of  his  servants. 

'  FtHxiera,  i.  1 8.  The  Tower  uf  LunilDn  anil  Wiu<]».ir  (.'intle  were 
peculiarly  in  tlie  ousto<ly  of  the  justiciar;  nnd  he  aliio  tigned  the  niykl 
writ*,  a>  we  find  Kichftrtl  de  Lucy  .^i^;niIl|^,'  the  charter  of  Henry  II. 
The  charter  of  Stephen  however,  in  which  he  i'  addressed  iis  justiciar, 
doei  not  necessarily  imply  thut  he  wu*  uhie'  sdox,  Funuulaxd 

Angl,  p.  40. 
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"^137.  Stephen  died  on  the  25th  of  October,  1154,  wid  Henry 
landed  in  England  on  the  8th  of  December  '.  Nothing  eon  sliow 
mure  clearly  the  i-xlmustiou  of  Bociety  than  the  fact  llmt  tho  in- 
terrt'fjiiium  of  two  monthn  was  peaceful.  Archbishop  Theobald 
iu.'eniB  to  have  taken  the  helm  of  state,  iind  notwithstanding  the 
presence  of  Stephen's  raeiceiiary  troops,  which  were  yet  uii- 
dismisHcd,  no  man  laid  hands  on  liiu  neighlwur'.  After  re- 
ceiving the  fealtj*  of  the  chief  barons  at  Winchester  the  duke  of 
Normandy'  hastened  to  London,  where  he  was  elected  and  ' 
crowned  on  the  19th  of  December,  and  issued  a  charter  of 
liberties  as  bi'ief  and  couiprehensjive  «»  that  of  Stephen  had 
been.  Ue  gi-ants  and  confirms  all  the  gifts,  liberties,  luid 
customs  that  his  grandfather  litid  gmnted,  pi-omises  the  aliolition 
of  all  evil  custbnis  that  he  had  abolished,  and  enjoins  that  the 
church,  his  earls,  barons,  and  all  his  men,  shall  have  and  hold, 
freely  and  quietly,  well,  in  peace  and  wholly,  of  him  and  hi.-i 
heirs,  to  them  and  their  hell's,  all  the  liberties  and  free  customs 
that  King  Henry  I  had  grunted  and  secured  by  his  charter*. 
The  reference  to  the  charter  of  Henry  is  as  marked  us  the 
omission  of  all  mention  of  Stephen.  The  diurter  is  attested  by 
Richard  de  Lucy,  who  therefore  was  probably  in  the  office  of 
justiciar.  On  Christmas  Day  the  king  held  his  court  at 
Bermondsey,  and  having  debated  with  the  barons  on  the 
measures  necessary  to  the  state  of  the  kingdom,  directed  the 
expulsion  of  the  mercenaries  and  the  demolition  of  tlic  adul- 
terine castles'.  William  of  Yprea  consequently  departed  with 
his  Fleming  soldiers,  and  the  demolition  of  the  fortified  Iwmses 
was  speedily  begun.  The  bishop  of  Ely  was  recalled  to  the 
Exchequer';    Thomas  Becket  was   made  chancellor',  and   the 

'  GervMe,  i.  \c,tj. 

»  Ilrid. 

'  ■  Ab  omnibua  eUctui  eat ; '  R.  ds  Monte,  A.D.  1154. 

*  8t»tute»  of  llie  rc&liii.  Charters,  p.  4  ;  Select  Charteni,  p.  135. 

'  '  In  nativitate  Dutuioi  tviiait  rex  curiam  anaui  apu<l  Bereumndeiteiani 
ubi  cum  principibuK  auia  de  atntu  ro^ii  et  pace  reformnnd^  tractaua,  pro- 
posuit  aiumo  alienigenaa  gentea  de  tegno  prupellcre  et  inunitiuiioulaa 
peaaimaa  per  lotaiii  Angliam  aolotenua  diasipore ; '  Gervoau,  i.  160;  K.  de 
Monte,  x.t).  1155. 

*  Dialogua  de  Scnccariu,  Prul.  i.  0.  8. 
r  *  QervMe,  i.  160,  atatea  that  Thomas  waa  made  ohanoellor  at  the  acceolon; 
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official  diguity  of  the  court  was  replaced  on  its  ol«l  footing. 
Whether  at  tlii«  as-senibly  new  Hheritts  were  a[ipoiiitc<l,  or  th«t 
measure  \\tu\  been  iilreiidy  lukeii  before  Ste|ihen'R  deuth,  is  Uli- 
certaiii ;  th;*  jiersons  who  are  found  in  the  office,  so  soon  as  the 
reguhir  Hxchetiuer  lutcounts  fiiruiah  us  with  authentic  name*, 
sire  geuerully  biirons  of  gi'eat  local  iiujHJi'tauce.  In  Devonshire 
and  Wiltshire  the  earls  of  the  county,  iind  in  Herefordshire  tW 
claimimt  cf  (he  earldom,  appear  as  sheriffs ;  Ricliard  de  Lucy 
iieeounts  for  Essex  and  Hertfordshire ;  but  as  a  rule  the 
sherifl's  seem  to  be  persons  uf  local  iai|iortauce  uuly,  and  chosen 
from  what  may  be  called  the  second  rank  of  the  baronage.  The 
earls  must  have  felt  tLat  they  were  in  a  critical  position;  Henry 
might  have  been  expected  to  annul  the  creations  of  Stephen, 
and  reduce  the  pneuJo-comitM  to  the  rank  from  which  they  had 
been  raised.  We  have  no  record  of  actual  displacement ;  it  may 
however  have  taken  jilace  at  the  time  of  the  coronation ;  the 
earldoms  of  Bedford,  Somerset,  York,  and  perhaps  a  few  othen, 
drop  out  of  the  list  ;  those  of  Essex  and  Wilts  remain.  Some  of 
the  carls  had  already  made  their  peace  with  the  king  ;  some,  like 
Aubrey  d«  Vei-e,  obtained  a  new  chai-ter  for  their  dignity :  tbia 
part  of  the  social  reconstruction  was  dispatched  without  modt 
compliiint  or  difficult}''. 

gee  &l»o  R.  lie  Dieeto,  i.  300.  Stephen's  cliaiicellor,  kder  the  Jumiiaal  af 
Roger  tlie  Puor  iu  1139,  wux  Hliilip  of  Harcourl,  archdeaciMi  of  Kvreiix, 
who  l)«c<une  bishop  oflinjeux  iu  11^2;  Onl.  Vit.  xiii.  4J  ;  Cont.  P.  Wig. 
ii.  124. 

'  ■  Rex  HenncuB  coepit  revocare  in  jus  proprium  urbea,  eoatellft,  vUIm 
qnne  ad  ooronmn  regtii  perttnebani,  castolla  imvitur  fact*  deatniendo,  rt 
exfifllendo  de  reyiio  inaxime  Flaiidreiiaeii.et  depom.ndu  r|iiii«il»ni  imajriiiarioi 

et  p«einlo-eoiuiU-j  ijiiibui  rt-x  StL-phaiitia  tiiiiiiia  |i«ne  nd  ti". utia 

miniu  eautc  dihlrilmerat  ; '  R.  de  Monte,  A.U.  1 1  js.    The  1  v.-ul, 

anigned  on  ininiflititrnt  authority  t.i  William  of  Yprt»,  cuu..  ..,  ....  .  n.l  an 
)ii*  departure;  and  the  earldom  of  Vork  it  lieard  o(  no  more  until  KirltanI  I 
beitowod  it  on  hie  nephew  ()tt.i.  The  earl  of  lUrefortl,  i^i^tr,  died  in  ihi- 
first  year  of  Henry,  aftir  hariug  obtained  a  ooulirination  of  his  eeurldom ; 
Ijul  his  brother  Walter  did  not  succeed  ;  It  was  however  given  to  his  great- 
BTandson  Heniy  de  Coiiun  many  yearn  after.  On  the  whole  ijUMlioo  see 
Round.  Geoff,  de  Mandeville,  |ip,  267-377.  It  can  hardly  lie  doiititeil 
that  there  was  exa^'geration  and  pcrhaja  niiaapprvheusion  even  «n>0Dg 
cotiteuipiirary  writer*. 

'  '  Ubi  ituut,  ut  de  douiesticis  livpiar.  t^.i>nriidiiii,  Mllo,  Kauulftu, 
Alanuii,  .Sinum,  iJillebeTtus,  iirm   taiu  coin  |uam  hnslo  uublid  i 

Ubi  WUlelinus  .Sarialierieiuis  ■'     Joh.  8ali  r    liii.  m. 
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Not  BO  the  more  subBtautial  part  of  the  work.  The  great 
nciLIeswere  not  unwilling  to  ste  the  huiiiiliiitiou  of  their  anmller 
ja-iphlxiurs.,  but  very  l<iath  to  surrewler  the  royal  ilemes.i)t',  and 
es|i«ctally  the  castles  tliat  had  been  placed  in  their  hands  by  the 
two  eontendinfr  pai ties'.  The  rommand  of  the  kiiijj  was 
8linunary  and  I'omjirehengive ;  the  royiii  estates,  by  whatever 
rliurt^rs  of  the  late  kiug  they  were  conferred,  must  be  restore<l : 
the  iwal  castles,  however  obtaineil,  must  be  surrendered. 
Chartei's  were  produced  and  services  pleaded  in  vain'.  A 
very  few  only  were  able  to  offer  any  real  resistance.  This 
came,  as  might  be  expected,  from  both  sides.  The  count  of 
Aamiile,  who  had  won  the  battle  of  the  Standard,  who  was  a 
near  kinsman  of  both  kings,  who  had  been  generally  faithful  to 
Stephen,  and  was  almost  sovereign  of  the  north,  declined  to  sur- 
lender  Scarlwrough.  Roger  of  Hereford  the  son  of  Miles,  who 
had  been  one  of  the  great  supporters  of  the  empress,  fortified 
the  castles  of  Hereford  and  Clloucester  against  the  king.  Hugh 
Mortimer,  who  since  the  fall  of  the  house  of  Montgomery  had 
Wen  the  most  powerful  man  on  tlie  Welsh  march,  prejwred  for 
open  revolt.  The  Scots  too  showed  no  readinesi<  in  restoring 
Northumberluud  and  Cumberland,  which  King  David  had  under- 
taken tA)  hold  in  trust  for  Henry. 

The  king  lost  no  time  in  negotiation;  in  Junuarj'  1155  he 
went  northwards,  and  comi>eIled  tlie  count  of  Aimiiile  to  sur- 
render Scarborough':  on  his  return  he  visited  Nottingham, 
where  the  news  f>f  his  approach  frightened  into  a  monastery  the 
great  baron  of  the  Peak.  William  rj:Yerell.  who  had  been  accuseil 
of  attempting  to  poison  the  earl  of  Cheater  *.     Early  in  March 


Raiumi>t 
i»f  niyn]  t 
iiieiiiio  : 


R«&uniptj 


naalabuiiM.^ 
uf  tha  I 
bimxu. 


Hanry  Uk«^ 
Iba  cautlM 
III  1155. 


'  The  right  of  the  iluko  of  Nonuunily  to  {.'ftrriHon  the  cnstl<4  of  ihr  hamiu 
has  bi-Mi  inetiliouol  ulrciiily,  and  Henry's  exereiM  of  the  right  ia  an 
i!i.i">rlaut  tUuHtr&liou  of  his  action  ou  tliin  occniilon.  In  1161  he  ocoULiieil 
;  u  I  .'urritnned  tlie  rjutlm  of  tlie  count  of  Moulau  and  others  ;  in  1 166  those 
of  ilie  uuiint  of  I'nntlueu  and  Alenfon  :  iu  1 165  he  aeized  the  caslle»  of  llic 
I>iitignana  in  Puivtou,  and  in  11 71  tho«e  of  the  L?onoia  iu  (Irittany,  Uv 
ain't  in  1171  reNinui^d  Oie  ducal  demeKn^n  which  had  been  alienated  Hince 
ihe  dea(h  of  Henry  I.     Set  R,  de  Monte  under  these  dates. 

'  W.  Newb.  ii.  c.  1 ;  U.  Dicet.  i.  37 1. 

'  W.  Newh.  il.  o.  3  ;  GervaiK-.  i.  i6i. 

'  GemUM,  i.  161;  K.  da  Munl«.  a.U.  iiji;.  William  PevereU'a  irrinie 
hail  b««ii  cuninittted  anil  liia  |>iinialiaient  determineil  un  Ion;;  befora  tliiik 
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Henry  was  again  in  Lun<lon,  where  he  heUl  a  great  couuci\| 
renewed  the  gejieral  ]jeace,  and  coufirined  the  old  uustonis ',  Imi 
declared  liis  intention  of  fxliiiptiishin<;  every  element  of  di;$ 
order  and  of  bringing  the  contumacious  bnrons  to  account.     Th^ 
manifesto  was   no   soouer   isisued   than   it  was   enforced; 
terrors  of  the  king's  apjirouch  wrought  wonders ;    before  thd 
middle  of  the  month  Roger  of  Herefonl  Imd,  under  the  advic 
of  Gilbert   Foliot,  made  his   funual    submission  *,   (uid    Hugh 
Mortimer,  with  his  three   castles  of  Wigmore,  Cleobury,  and! 
Bridgnorth,  alone   held   out.     Before   iiroceediug   against    hiji 
Heni7  held  another  gi-eat  assembly,  on  April  10,  at  Walling^ 
ford",  where  he  exacted  the  oaths  of  the  bishojis  ami  barons  lu 
the  KucceSBion  of  his  sou  William,  and  in  case  of  his  death  to 
Henry  his  second  son.     The  subjugation  uf  the  border  proved 
no  eaKV  task.     Bridgnorth,  which  had  l)een  fortifie<l  fifty  yearsi 
before  by  Robert  of  Belesme,  tasked  the  skill  of  the  royal  forces,* 
itnd  Henry  was  obliged  to  call  out  the  whole  military  power 
England  Wforc  it  was  brought  to  submission  *.    Hugh  MortimePl 
I  made   his   peace   in  July ''.      Before   the   end   of  \\u  lirst  yearl 
/  Henry  lukd  thus  disarmed  the  feudal  party,  restored  the  regular 
administration  of  the  country,  banished  the  meroenarieK,  de- 
stroyed the  castles,  and  showed  an  intention  of  ruling  through 
the  means,  if  not  under  the  control,  of  his  national  council.     Id 
September  he  held  another  council  at  Winchester,  in  which  hai 
diicussed  the  project  of  con({uering  Ireland  as  a  provision  fori 
his  brother  William  of  Aiyou';  he  oitlered  that  the  ciistUa  of 

Itctu-y  had  pramiae*!  his  fiefs  to  the  earl  of  Chrster,  in  ciiw  of  hia  proved . 
guilt,  in  115a,  in  which  year  the  earl  ili«<l ;   Kciciiera,  i.  16. 

*  'In  nequenli  Qua<lrugesitita  cougrvi^vil  genrniU-  .-.  -■  ■-i......  ■.••>>■<  I  ....- 

doiiiaiii  ei  ren<i>'avil  jmctrm  el  leged  el  ci>niiuetu<liue!i  p. 

trui^wribuf  eonotituUa ; '  I'hron.  df  Bello,  p.  7 J     'i.'"< 
regui  priniuribun  c<«pit  rex  rutloneni  [lonere  euui  ria  >|ui  luibur  lenetjiuit 
iira«cidik  r^ii  juris ;  erat  eniui  fixa  in  auimu  ipaiuH  Minteutia  uinnem  rv 
belllouiuu  utateriam  exatirpare  et  •iispirionnni  causuu  sulunuvere ; '  ncrvsM, 
i.  161 

•  Man'h  ijlh;  tlcrvoiu,  i.  ifti. 
^  '  FactuB  est  cunvi'ntuK  ^'eiieralia  pnteeultim  et  principum  loUua  Alu^a 

aputi  WalUn^'efurdlaiii  ;'  Ger\-aa«,  i.  1$> ;  it,  de  jStmile,  A.n    1  i:; 

'  Chroii.  de  Bello,  p.  Jj ;  R.  do  Munte,  A.u.  1 155. 

'  '  Meiue  Julio,  noni<  ejuadein;'  It.  dr  Monte. 

'  Thv  empress  objected  aud  the  d(ai|{B  <*■«  given  up  ^  ibu  priwiut ; 
dc  Muiite, 
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the  hishup  of  Winchester,  who  Imd  gone  abrond  without  leave, 
HtiouUl  be  denialislieil :  and  be  wound  iii)  thu  busiiiesa  of  the 
ytsur  by  u  solemn  gulhering  at  Westminster  ul  Christmas '.  The 
liiiitury  of  the  year  furnishes  abundant  illustration  of  the  energy 
and  capacity  of  a  king  of  two-aud-tweuty. 

The  year  1156  was  spent  by  Henry  on  the  Continent.  He 
was  accompanied  by  his  chancellor  Becket,  who  had  already 
Wome  his  most  intimate  friend  and  most  influential  adviser'. 
The  chief  object  of  the  expedition  was.  to  secure  Nonuandy  and 
to  bring  to  submission  the  king's  brother  GeolTrey,  who  had 
under  his  father's  will  claims  on  Anjou  which  Uenry  denied. 
Kugluiid  was  left  under  the  uiauugeuient  uf  eurl  Hubert  of 
Leicester  and  Richord  de  Lucy,  the  justiciars ;  the  queen  like- 
wise took  part  in  the  govenunent  during  the  first  half  of  the 
year.  The  year  is  marked  by  no  eVLut  of  im|iortujice,  but  it 
furlli^he.^  us  with  the  first  uf  an  unbroken  series  of  Exchequer 
Rolls,  from  which  we  learn  much  as  to  the  reconstruction  of  the 
administrative  system.  The  Pijie  Roll  of  the  second  year  of 
Henry  II ''  exliibits  the  account  for  the  year  ending  at  liichael- 
imis,  1 1 56;  no  f-heriff  apjiears  for  the  northern  lounties,  which 
are  still  in  the  hands  of  the  Scots;  the  diminished  amount  of 
levenue  shows  tliat  the  treasury  was  but  slowly  recovering 
from  the  exhaustion  of  the  last  reign,  not  more  than  £22,000 
being  raised  in  the  gross  from  the  whole  kingdom.  A  general 
visitation  of  the  country  had  not  been  yet  attemptetl,  but  the 
constable,  Henry  of  Essex,  Jiad  heard  pleas  in  eight  of  the 
southern  counties  ;  in  two  of  them,  Essex  and  Kent,  in  com- 
pany witii  the  chancellor,  who  for  the  first  time  appears  in  the 
character  of  a  judge.  The  general  taxation  is  of  much  the  same 
sort  as   in  therollot  lJe:iry  ij~ljul  the  term  scutai^e^  w^ch  tloes 


ExpadiUnn 
to  Pmnoa 
In  1156. 


Rovoniw  uf  j 
1 156. 


liiBeraut 

Jll9llufS  Ul 

irsO. 


!!V>tiui^  fa 
tis6. 


'  R.  de  Diceto,  i.  301  ;  C'liron.  d»  Belln,  ji,  76. 

'  0«rv>Bo,  i.  16). 

*  Priated  by  Hunter  witb  the  ItoUs  of  the  jrd  and  4th  yeua,  in  1 844. 
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fo  nuliturv  defence.  The  jmictico  was,  a8  we  Innni  from  Jobn^ 
of^iilislitiiy,  opposed  Ity  Archbishop  Theobald',  but  it  ynM\ 
perhaps  advised  \ty  the  chancellor,  who  did  not  until  it  ranohl 
later  peritMl  Wtmy  any  sympathy  witli  the  cause  of  clerical! 
iiiiinunitieK. 

138.  Henry  returned  to  England  soon  after  the  7th  of  April,  I 
ii57,  and   immediately  found   his   hands  full  of  work.     Some! 
few  i)f  ihe   royal  castlea   had    been   allowed  to   remain    in  thifj 
hands  of  tlie  barons  who  were  half  trusted,  in  order  perhapa  to'j 
avoid    jirovoking   them   to    rebel.     The   sou   of  tiie    late   king, 
William  count  of  Mortaiu,  W'arenne  and  SuiTcy,  whose  rightx 
had  been  secured  at  the  peace,  now  placed  in  the  king's  hands  j 
all  the  castles   that  he  possessed   both   in    England   aud   Nor- 
maridy,  and  received  in  return  the  jwtrimony  of  hi«  father  and 
mother'.     Hugh   Bigod,  the  veteran   intriguer,  who    had  yrtj 
again  to  signalise  himself  as  a  rabel,  surrendered  his  castles'; 
laid  king  Malcolm  of  Scotland  rostund  the  uorthern  countieit. 
The  king  mode  a  pilgrimage  to  S.  Edmund's,  where  l»e  worcj 
his  crown  on  AVhitsunday  and  held  a  great  court*  ;  and  directly] 
after  began  to  prej>are  for   liis  first  expedition  to  AVules.      lu  I 
contemplation   of   this   undertaking    he   assembled    the    whole 
banonage  at  Northampton  on  the   17th  of  July';   aud  having 
received  the  ambassadors   of  Frederick   Barbarossa,  and  dona 
aonie   legal   business,  he   proceeded   into  the  west.     The  force  | 
neressory  for  the  expedition  was  rai(«d  by  an  arrangement  new 
ot  least  in    England — every  two»knight.'i  joined   to   furnish   a  I 
tliinl ;  no  that  a  third  of  the  whole  lK>dy  took  part  in  the  esiJe- 
dition '.     Tlie  war  was  short,  and  not  brilliant.     The  constable.  I 


'  Jdku  or  Suliiburv  (t>\>.  i]S;  nienliunt  thin  icutnv*  x  '  uililu 

Henry  to  iitiikv  war  nu  hi^  limlher:  '  V«riim  intuniii  actit  1  u«ni  | 

nnn  jKitvut,  vt  a  iiiiibuadaui  exactionibiis  .tVattinere,  iiuoiukiii  ni^ii-  wr»tia 
uuilo  tsrtK  n«qiiiil<|iiiuu  cuiit.' 

'  11.  do  Monto,  A.ti.  1157.  '  Ibid. 

'  Cimiii.  de  IW\\«,  pp.  84,  8j :   Piijo  Roll,  p.  107. 

*  '  CViiivofjkt!  Bunt  ad  eum  prantulu  «t  priiicipcs  re^i,  abbstw  noanulli^ 
aliiq<i«  iaferioria  ordinii  penon&e;'   Gervaae,  i.   163.  165:   BwlawiOi 
I7r»ii».  p.  ^3?. 

•  t;.    .   ■  -•     T,, ;.:.■■:,:•  -,  ••  .    ,«Ul 

JIllLlilliii  -  r«t)i 

»d  i"|ipr'i  ...  ui,.,,  .      i,    ...    ..,...,,•  .   , 
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H«nry  of  Essex,  was  charged  wiili  cowardice  iu  letting  fall  the 
royal  standard ;  and  the  king  returned,  wwcely  claiming  the 
fume  of  victory.  The  negotiations  with  Maloolm  went  on 
liu'Oiigh  the  EUinmer ;  pari  of  the  time  the  two  kings  were 
liuntiug  in  the  Ptiak '.  The  king  of  Scots  did  homage  at 
Chester.  Then  or  Eoon  after  tlie  final  turrender  of  North- 
unibei'lund  find  Cuml)erlaud  was  made,  and  Muicolm  iect;ived, 
M  the  iiiheritjuice  of  his  grandmother,  the  daughter  of  Wal- 
thoof,  tlie  county  of  lInntinf;don.  Henrv  wore  hi-s  crown  that  Coron»«inn 
Christmas  at  Lnii'olii,  not  however  venturing  into  the  i-athe-  in  1157. 
dml,  for  thiii  was  forbidden  by  a  Bupei'stition  nlready  of  old 
standing,  but  attending  mass  in  the  church  of  S.  Mary  Wig- 
ford  '.     The  year  i»  not  marked  as  one  of  gi-eat  judicial  activity. 

Six  months  of  1138  weiv.  spent  in  England;  at  Easter  theTiwyMr 
king  wore  his  crown  at  Worcester ".     In  the  summer  he  went 
into  Cumberland,  where  1  c  knighttnl  William  of  Wareuue  on 
Midsunnuer  Day  ' ;  and  in  August  he  went  to  France,  where  he  EipodiUim 
securc<l  the  inhenlance  of  his  brother  Geoffrey  who  was  just  1158. 
ilea<l,  and    negotiated   the  marriage   of  his  eldest  son   with  n 
dau|Lthter  of  Lewis  VII.     Early  in  the  next  year  he  betrothed 
his  second  son  Richard  to  a  daughter  of  the  count  of  Barcelona, 
and  formed  a  plan  for  enforcing  the  claim  of  his  wife  uu  the 
county  of  Toulouse ''. 

Henry's  foreign   wars  afl'ect  our  hubjeet  only   as   lieing   Hie 
cauites  which  prompted  some  of  those  financial  measures  which  ^ 
illustrate  his  nenius  for  orgiinisation.     And  amonjrst  them  the  ■ii>e«nu-nf' 
war  of  Toulouse  is  perhaps  tlie  most  imi>ortant :  for  it  la  the  1159. 
ei>och  at  which  the  institution  of  scutage,  as  a  pecuniary  cora- 
mittatiun    for   personal    service   in    the   host,    is    fixed    by    the 
common  consent  of  lawyers  and  historians.     The  king's  jxjsitiou 
was  a  somewhat  diilicult  one.     It  was  scarcely  fair  to  call  on 
the  military  tenants  of  England  and  Normandy  to  fight  ns  a 


'  I'l|>c  Roll,  pp.  go,  15J  ;  It.  Je  Mimu>,  A-D.  i  157. 
'  Pi|j«  Uoll,  |).  tj6;  W   y.  wti.  ii.  c.  ij;   novr<l«n,  i.  Jift, 
'  HoTeileu,  i.  Jl6  ;   I'  175. 

*  'In  fntivitnU:  S.  J  .iiaUc;*  B.  d«  Moate  ;  IloTislao.  i.  >|6  ; 

diton.  M»ilron.  p,  I'lS  ;  r:\'<:  lioti,  pji.  119,  175. 
■  K.  de  Monle,  x.v.  1 13S,  1 15c), 


494 


Cotuiitudonal  Iliiifon/. 


[cHJkr. 


BenUgo  in 

Hon  of 
serriott. 


Stpedition 
l«  Toolouc, 
jis> 


matter  of  dnty  for  the  aggrandioenieut  of  the  estates  of  the  duke 
of  Aqiiitaiae.     The  Eiifilisli  Imronnge  might  iiirleod  rejoic«  in] 
the  opportunity  of  eignali^ing  themselveg  befoi-e  so  Bpleudid  aj 
king  and  in  a  uew  land ;  but  not  so  the  bulk  of  the  knightly  force. [ 
Still   leBB  could  the  natiouul   force  of  the  country  be  nrtned  ili| 
Bucli  a  cause.     Henry  was  willing  to  (iglit  with  mercenarieit,  if 
England  and  Normandy   would  provide  him  with  the   fumis:! 
such  H  foi-ee  would  be  far  more  manngenbic  during  th<'  c*m- 
paign,  and  h-fc  dangerous  when  it  was  over.     A  precedent  vraa 
found  in  the  ancient  f)Tdwite,  the  fine  paid  by  the  Anglo-Saxon  ] 
wan-ii.ir  wlio  failed  to  fnllow  hi«  king  to  the  field'.     But  ia- 1 
(lead  of  being  a  puni.'-hment,  it  was  now  regnrded  as  a  privi- 
Ifge ;  those  tenants  of  the  crown  who  did  not  choose  to  go  U>| 
war.  paid  n  tax  of  two  markn  ou  the  knight's  fee'.     With  thi». 
and  a  vt-ry  large  accumulation  of  treasure  frimi  other  sources, 
amounting,  according  to  tlie  contemporary  writem,  to  X  180,000, 
Henry    undert<x)k    the    subjugation    of   Toulouse.      The  whole 
court   accompanied  him  :    tlie  king  of   Scot?,   tite  first  of  the  ] 
tenante-iu-chief,  William  of  Boulogne,  sou  of  tlie   late   king, 
and  the  chancellor  Beckel,  are  especially  mentionetl.     Hie  ex- 
pedition la.'ted  for  three  months,  and,  allhougii  marked  by  some  . 
brilliant  exploit.^!,  was  unsuccessful.     Henry  did  not  take  Toa- 
louse,  although  he  reduced  most  of  the  territory  to  submutiton. 
He  would    not   Iwir  arms    against    Lewis  VII  '.  who  waa    his 

'  AImivc,  ji.  309. 

'  A  seutAf^e  of  two  uiarkH  on  the  kuiglit'i  fee  im  Accoiiiit«ii  for  in  the  j 
RolU  of  the  fifth  year.     According  to  Alemndcr  SwerfonI,  the  anthor  of] 
the  Librr  Ralier,  it  was  for  An  expedition  to  Walr.^  ;  Madnx,  Hi>t.  ExrK  * 
p.  436 :  but  no  luch  expeditiou  was  made.     (K-rva.'<e,  i.  167.  myt  that  tho 
king  cxiu-'ted  £180,000  by  way  of  scutagu  from  England  thii  year.     Thfl 
Hum  i<   iiiiposalble,  and  ii  probably  made  by  muUiijlyin;,'  the  aappo*e<l 
nuuib«r  of  kniglit*"  fee«  iftoiooo)  by  the  «uin  of  sixty  shillings,  which  w»* 

the  amr>""'   1  ''■■'  I"  1..  .1,1'..  fc.<.  JQ  Nonnaniiv;  li.de.M-' 

1159.      t                                                    .;i.  i.e.  worth  one-K>nrlli  of  lli» 
and  thi-  ^                                                   trom  1«in^  60,000.     See  Rhii\  ■  .  ,     ^ 
B«ckrt'a  roemiiM  alli't^eil  that  lie  .-ulri«ed  the  inipi>i>t,  and  his  friemls  )c-i 
rardeil  liis  subs<K(u«nt  tronbles  a-i  n  judgment  on  that  account.    So- ' lilhieit ' 
Foliot,  ep.  194;  Joh.  .Salisb.  ep.  145.     Thvre  is  no  doul>l    >  .-ha 

raeter  of  tliia  scutate.   Jolin  of  Kalisburr  aays :  '  Tolnaam  I »  ms, 

oumitus  ooiitr  .                                      *    '  '    t  un  libertatem  imtiTii  e<:''i>-,.ii>,  ntj 
pro  artiitrio  .  'rrent  in  censum  : '  epi.  145:  |ia| 

regards  the  cl .1 .........   t. 

'  Rolterl  de  Monte  simply  nays,  '  urbein  tam«ui  Tulosam  uuluit  obridsn,! 
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feudal  lord,  aud  witli  wboui  be  waii  at  peace,  ultliuugb  Lewis 
actively  supporting  the  count  of  Toulouse  against  him,  and 
Ihe  Nornmu  lords  were  fighting  on  their  own  txinler.  This 
war  was  however  followed  by  a  qnarri'l  l)etwet>n  the  two  kings, 
which  detained  Henry  Bt  a  distance  from  England  until  the 
month  of  Jiinuury,  1 1 63. 

During  this  long  perio<l  the  country  was  iidministered  liy 
the  justices,  the  queen  or  the  young  Henry  occasionally  pre- 
siding in  the  court  or  at  the  councils :  the  rolls  of  account  show 
hat  the  buisincss  of  justice  and  taxation  went  on  without  ditli- 
culties,  aud  the  historiunx  detnil  little  more  thnn  the  successions 
of  bishops  (ind  abbots.  The  most  important  of  these  was  the 
election  of  the  ehiuicellor  to  the  see  of  Canterbury,  which  took 
place  in  the  presence  of  the  justiciar,  in  May,  1 162  ;  the  electors 
on  this  occasion  l>eing  the  bishops  of  the  province.  This  event 
closes  the  ministerial  career  of  Becket,  and  forms  an  epoch  in 
the  reign  of  Henry,  which  serves  to  mark  off  one  period  of  hia 
political  activity. 

Up  to  this  time  his  luliourg  Imd  been  confined  mainly  to  the. 
work  of  restoration.     The  scheme  adopted  at  Wallingford  had 

(teferens  lionorem  Ludnvico."     Ttie  Driuxi  Noniianniruii  ^ve?  mnre  detailn, 
which  we  worthy  of  ndte  :• — 

'  Kex  velut  orator  Icgioncs  convocnt,  ad'iunt 

Et  re^i  procem,  militiaeque  dacvi. 

«  •  «  • 

Orditur,  nairat,  CfUinrmat,  tsicqtie  Vufutat, 

CIsudit,  ct  ex  iatis  iiiintuor  ilt»  re^l ; 

An  doni!nuin  regem  clnusiim  siibvert»l  et  iirlwin, 

An  vivum  espial  connul   et  ipnn  mat; 
Uif^at  an  clausos  miirui  ad  deditionem, 
ExtpHCtct  putiu>  tianc  aino  reg»  eapi> 
•  •  •  • 

C'oiuuUl  inde  duct«,  (|uacrit,  ilelitterat,  ex  hi$ 

Qiiatuor  utiliua  quid  libi  qiiidve  suis. 
Qiiidlit>et  ex  priinia  Iribug  bis  via  niillti*  aiidiix 

£xp«lit,  b'irtatur,  id  feritate  rnpit. 
Ingeiilum  proc<rum  >imul  experientin  renini 

I't  i|uaTliiiii  Imritt  eonkulit  illuil  iii;at ; 
It^nhtis    Vdi'l.iruin  fociuiiH  mi«erai>il»  regem 

\  '.iue<jruin,  dt-ditione  premi, 

I'hi  iliiiii,  piclatrm  kolvere  victim, 

L'l belli  iin  rvpKot  planotibu*,  igne,  nco>', 
I'uiinillu  jimcci'iiiu  rex  regi  parclt  «t  iirbi, 
Van  |iatriaa  rueral  jam<}uo  lubacta  <ibi.' 

Lib.  i,  r.  •}. 
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been  larried  out  strictly:  the  cnstlcg  had  been  demolished  or] 
taken  into  the  royal  hands,  and  thy  merceuaries  witli  their  ' 
foreign  lenders  dii^niissed  ;  the  royal  estates  had  been  as  &r  aa 
was  pfisfible  restored  to  cultivation,  ftiriuhoufiea  and  ]>alacea  hud 
alike  been  rebuilt '  ;  the  courts  uf  justice  had  lieieu  in  full 
activity,  and  severe  i«ntences  had  everywhere  been  executrd 
upon  the  miilffactors  who  had  enjoyed  impunity  for  maiiy 
years :  in  particular  the  coiners  of  false  or  debased  monej  hud 
l)een  rigidly  punished.  The  succeesive  scutages  bad  shown 
that  the  king  needed  an  increased  revenue,  and  that  he  knew 
how  to  raise  it ;  and  the  meiisnies  taken  for  levying  a  force 
against  the  "Welsh  in  1 157,  uud  for  the  war  of  Toulouse,  ahowed 
that,  young  as  Henry  was,  ho  had  a  plan  and  policy  uf  his  own. 
Nothing  in  fact  could  have  been  wiser  lluiu  to  disarm  tliat 
feudal  party  from  which  he  had  most  to  fear,  by  accepting  tlieir 
money  instead  of  leaning  on  their  armed  support.  It  is  not  l« 
bo  supposed  that  during  these  years  Henry  showed  no  tigus  of 
that  ingenuity  in  the  developraeut  of  legal  institutiona  which 
"^especially  marks  the  next  period  of  the  reign.  William  of 
among  his  very  first  acts,  the  careful  pro- 
proviuciul  as  well  as  fur  central  judicature  \ 
ives  of  S.  Thoniiis  that  the  chancellor  him- 
self was  constantly  employed  in  hearing  cauees  ',  and  so  great 
was  the  interest  which  Henry  took  in  such  matters  that,  oa  ooe 
occasion  during  the  constant  litigation  in  which  the  abbey  of 
Battle  was  involved,  the  ordinary  form  of  charter  Iteiug  in- 
sufficient for  the  emergency,  the  king  hinuelf  drew  up  the 
document  re<|uircd  *.     It  is  almost  certain  then  that  some  part 

'   |{.  du   &tuut«  liiurlm  tile  yror  1161   a*  a  ihtiihI  of  l.iiil.liii'        \iii>>aj{ 
nlh«r  CTPClioiM,  '  <luuiuin  lepnworiitii  jn\laCii<louiiiiii  n  -it: 

Kiilam  et  otmcraa  snte  tumiii  Hotboi)m|t;i  nihilomii"'  '<'<a 

t.nlutn  iu  Niiniiiinniii  itcd  etiam   ia  ngnu  Anglinv,  <liicutu  A'i<i'   j,, 
comitatu  Aadegaviitc.  ('inoinaiin'sc,  Tiircinenai,  cft^tcilU,  iuMi>iuiit'.  :   ^:  i. . 
vol  nova  a-dificanl,  vcl  leteri  etiiprniavit.' 

'  '  OrdiiiatiM(iiD  in  cnnutia  rr^'iii  liiiiliiis  jiirin  vt  Irgiim  niinUtrii  qai  vcl 

iinpr-' I-:  '  • n..,.:i.,,,    1 ■••-mm 

nil '  ■it>. 


especially    marks    the 

IK'wburgh  mentions,  a 
ision  made  fur  proviu 
Vc  lean,  from  the  livt 


L 


X  ; '   \V.  Ncnvii.  ji.  c,  i. 

•  Roger  (if  I'linti^iy,  Vita  8.  Tbom.  (••L  GOai),  t.  lo. 

'  C^ron.  de  IMloi,  p.  165. 
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uf  the  legal  reforms  of  the  reign  had  been  set  on  fuot  already, 
nlthough  the  text  of  no  forraul  docutnent  of  the  kind  is  now 

tant.     The  references  made  in  tlio  Const itntionx  of  Clorcndon 

the  system  of  recognition!*  iiud  juries  of  presentment,  seem  to 
jtutify  ti8  iu  tuferring  that,  whether  or  no  these  ciigtoms  are 
rightly  described  as  l>elonging  to  the  reign  of  Honry  I,  there 
is  the  utmost  probability  that  they  had  been  recognised  ns  part 
of  tho  ordinary  coarse  of  law  since  the  beginning  of  the  reign  of 
enry  II.  although  not  in  the  complete  form  which  wh.«i  given 
tliem  in  his  later  act(<.  In  Normanily  he  had  l)een  iictive  in  the 
same  way.  In  the  beginning  of  the  year  1 160,  having  held  his 
Christmas  court  at  Falaise,  he  had  ordained  that  no  dean  should 
accuse  any  man  without  the  evidence  of  neighbours  who  bore  ii 
good  cluracter  ;   and  that  in  the  treatment  of  all  causes,  the 

gistrat'S  of  the  several  distiict-i  at  their  monthly  courts 
'ahould  determine  nothing  without  the  witness  of  the  neigh- 
Ixjurs,  '  should  do  injustice  to  no  man,  inflict  nothing  to  the 
prejudice  of  any.  should  uiaiutaiu  the  peace,  and  punish  all 
robbers  summarily;  and  thut  the  churches  should  enjoy  their 
own  in  peace '.'  It  is  improbable  tliut  England  should  not  liave 
felt  the  same  innovating  policy ;  but  in  the  aWence  of  distinct 
record  it  cannot  be  proved.  And  accordingly  it  is  im])oesible 
to  any  with  certainty  that  any  of  the  known  reforms  of  the 
reign  were  the  work  of  the  chancellor,  whose  influence  during 
the&e  early  years  was  t-upreme  with  the  king. 

139.  As  toon  however  ns  Henry  returned  to  England  after 
five  years'  absence,  in  .January,  1 163,  he  began  to  apply  to 
public  business  even  more  zealously  than  before.  Early  in 
March  he  is  found  in  council,  hearing  the  wearisome  cause  of 
IJichanl  de  Anetty,  at   I/ondou';   at  the  end  of  the  month,  at 

'   R.  Je  Mtmle,  A.li.  1  ifio  ;  TVuiijuet,  xiii  .104  :  •  Rex  Anglnrntn  )Ieiiricu» 

wl  Nstnle  I>oniini  hit  ft|>U(l  Falrwiun  et  h)ie»  iiutUiiit  ut  niilliia  decanuri 

nl'  ■ail.  vichwinim  circiim  immcnliiim 

[q  :Uir.      l>e  cxuuia  ftiiiiiliter  (^uurtiiti- 

llil^- ..,,„.„1,,„„,    ,,-,,vi,„.,-,r,„M    .i,„.„!i4 

riiriiljua  ii<l  zninuw  »iuu>l  •  > 

xlickrenl,  Injiiriiui  iicuiiui  1  .1 

rucreot,  latmur*  ounci'«  «t«Uuj  )iuuir«ul,  i^uariiim  ijuirtn  tciiensul  «.vlc- 

I  *iuk  jiuik  puniilcteut.'  '  ralgravu,  Cumiuonwealtb,  |>.  xxii. 
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Windsor,  he  presided  nt  the  trial  iu  which  Henr^'  of  EsMfX  ll»« 
Constable  was  apj'ienled  for  treason  by  Robert  de  Montfort,  and^ 
havinp   been  defeated    in   trial  by   battle,   forfrited   his   great! 
inheritance'.     After  a  hun-ied  ex|>edition  into  Wales,  li«  wul 
on  the  lot  of  July  at  Woodstock,  where  the  king  of  Scots  luiii 
the  princpB  and  lords  of  Wnlea  did  homage  to  the  heir,  and  I 
where  the  king's  first  great  trouble,  the  quarrel  with  Be«keL, 
began '. 

This  famous  percon,  who  had  Wen  selected  by  Archbishop! 
Theobald  as  the  fittest  adviser  of  the  young  king,  waa  endowetl 
with  many  brilliant  and  serviceable  gifts.     He  was  an  able  m»n 
of  business,  versatile,  politic;    liberal  even  to  nmgnilicence  ;j 
well  skilled  in  the  laws  of  England,  and  not  deficient  iu  the  I 
accomplishments  of  either  clerk  or  knight.     His  singular  career] 
uionuf  tiirm  illustrates  at  once  the  stAte  of  the  clersry  ut  the  time  and  hiNJ 
own  jxiwer  of  adapting  himself,  ajjpurently   with  a  gotnl  cou-j 
science,  to  each  of  the  three  great  schools  of  [Kiblic  life  in  turn. 
The  clergy  of  the  Norman  reigns  may  be  arranged  under  three 
classes:    there  is  the  man  of  the  thoroughly  seculur  tyjx;,  like 
Roger  of  Salisbury,  a  minister  of  state  and  a  statesman,  who 
has  received  high  proferment  in  the  Church  as  a  reward  for 
official  service;   there  is  the  professional  ecclesiastic,  like  Henry 
of  Winchester,  who  looks  to  the  interests  of  the  Church  pri- 
marily, wliose  public  course  is  dictated  by  regard  I'ur  clerical. 
objects,  who  aims  at  a  mediatorial  position  in  the  eonflict-s  of 
the  State,  and  who  has  close  relations  with  the  great  ecclcsia*- 
lical  centre  at  Rome ;  and  there  is,  thirdly,  the  man  Vfho,  uol 
less  patriotic  than  the  first   and  not  less  ecclesiastical  than  thi* 
second,  acts  on  and  lives  up  to  higher  principK-e  of  action,  and 
seeks  first  and  last  what  seems  to  him  to  lie  the  glory  of 
This  last  class  is  represented  to  some  extent  by  Anselm;    it 
not  numerous  and  in  an  age  of  monastic  sanctity  and  prateJi 
won  is  especially  exposed  to  the  intrusion  of  fnUe  hrclhron, 
[such  as   the  fanatic  who  is  ambilioiu  of  martyrdom,  or  tb* 

'  I'Al^avf.  C'oiniiionvtrklth,  p.  xxii;  It.  >lr  Mi-ntc,  a.d.  1163.    Set  aim 
th»  C'lironirle  iif  Jiici'liti  tif  Uislielond  («•!.  (.'uiiiUen  Sac  p|i.  ge-5t'ia 
•  a,  DIrrto,  I.  ill, 
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hypocrite  who  will  tmlurc  the  i-iskB  of  portecution  provided  ha 
obtains  thii  honour  of  popularity.    Thomas  Becket  lived  Ihroiighj 
all  three  phages,  mid  friends  and  eiieuiii's  to  the  present  day 
dfltatt;  (o  which  of  tJu'  two  divisions  of  the  last  class  bis  life 
mid  dentil  Bssigii  him.     Hie  i)n)m(jtion  to  Canterbury  put  itu 
cn<l  to  thu  first  net  of  his  career,      lentil  then  he  hiid  been  the 
cLuncellor,  the  lawyer,  judge,  finuncier,  captain,  and  pecretary  of 
ftate.     Now  he  Iwraine  the  primate,  the  champion  of  the  clergy, 
Iho  agent  or  patron  of  the   I'o|)e,  whom  he  probably  had   per- 
e-iiaded  Henry  to  rei-oguibc  ;  the  as.'^ertor  of  the  tights  of  h 
Church  and  of  hia  own  coiisiitutionul  position  (w  first  indepe 
dent  adviser  <if  tho  Crown.     The  date  at  which  he  rcsignedVi"  «ii«i«- 
the  chancel lorehip  is  uncertain,  but  it  seems  clear  that,  before  thtkin?. 
Henry's  return  from  France,  he   had   made   himself  euenues 
among  his  former  associates  by  demanding  from  them  rei^titu- 
tioli  of  estates  Ijeloiiging  to  the  see  of  Canterbury  which,  as  he 
mniutoined,  they  held  nnjustiy,  and  by  otherwise  asserting  the 
temporal  claioi.s  of  his  Fee'.     Henry  was  no  doubt  hurt  by  the  Ilimrjl 
renigiiation  of  the  chancellor,  but  was  scarcely  prepared  to  hnd 
his  lat*  minister  placing  himself  in  an  attitude  of  opposition 
which  had  no  precedent  in  the  history  of  the  last  bundled  years. 
IVnselm's  ijuarrcls  arose  from  .spiritual    (]ueslion8.     Those    of 
li'homas  liegan  on  a  purely  secular  jwiiit. 

The  account  eiven  bv  the  contemiiorary  writers  of  tliu  Hrst  niaiM™ 
dispute    >H  very  obscure  :    it   concerned    however   some    i|ueB-  „d  uie  r>j- 
tion  of  taxation  iu   which  the   king  wss  anxious  to  make  a  .Jsj. 
change  beneRcial  to  tlie  royal  revenue.     Every  hide  of  land,  we 
are   told  '.  paid  to  the  sheriff  two  shillings  annually,  in  coii- 
aideratiou  of  his  service*  in  the  ndiuinistrution  and  defence  of 
tlie    shire.     This   sum    the   king  wished    to    have  enrolled   as 
part  of  the  royal  revenue,  intending  probably  to  reduce,  as  he 
afterwards  did,  the  power  of  the  •heiiffs,  or  to   remunerate 
them   from    some    other   fund.     A    tAx    so   described    bears    a 
strong  resemblance  to  the  l>anegeld,  which  was  mi   impost  of 

'  Gcrrate,  S,  174. 

'  Oriin,  V.  8,  Th,  i.  11  ;  ed.  Unliertkou,  ii.  375  ;  R.  Pont., 
<i»rmcr,  ji.  65;    Will.  Ciuil.  »«L  Koltcrtsvii,  i.  13  ;   8. 
Feuilal  EiigUnd,  p.  4(18,  reject*  the  icipn  uf  ooiioectiDg  it  witli  tlie  Uaiiegeld. 

K  k  .' 
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two  Bhillitifis  on  tlie  hide,  iitiil  wa.s  collected  by  thu  slicrifl'N, I 
Iwint;  {KjR«ibly  compounded  for  iit  a  ccrtniii  rate,  and  |>uid  by  I 
them  into  the  Exchequer.  As  the  Dane^eld  from  this  very] 
^ear  1163  ceases  to  apjM-ur  as  a.  distinct  item  of  nocount  in  the  1 
Piix>  Rolls,  it  is  inipossihle  to  avoid  connecting  the  two  ideas, 
even  if  we  may  not  identify  them.  Whether  the  kiug'u  olijcct 
ill  making  (his  projxisition  was  to  collect  the  l>»n«^gelil  in  it»  | 
full  amount,  putting  an  end  to  the  nominal  a<>8e8smeut  which 
luul  been  long  in  use,  und  so  depriving  (be  sheriOs  of  surh  profit 
as  they  made  from  it,  or  whether  ho  had  some  other  end  in 
viow,  it  is  impossible  now  to  determine  ;  and  consequently  it  ia 
difficult  (o  understand  the  posidon  taken  by  the  urchbixhup. 
'  We  will  not,'  he  is  recorded  to  have  siiid,  ■■  my  lord  king^, 
leaving  your  good  pleasure,  yive  this  money  as  iwcnuc;  but  if 
the  sheriffs  and  ^rvaii(8  luid  miuisters  of  the  shires  will  {)erronu 
(heir  lUities  as"  they  ^hould,  and  maijitain  and  ilefend  our  de- 
j)eudeiits,  we  will  not  lie  Iiehiiiilhaiid  in  contributiug  (o  their 
aid."  The  king  in  anger  answered,  '  By  the  eyes  of  Ood,  it 
thall  bo  given  bs  revenue,  und  it  shall  bo  entered  in  the  king's 
accounts ;  and  yoii  have  no  right  (o  con(radict ;  no  man  wishes 
(o  opjiress  your  men  uguiuBt  your  will.'  Bccket  rejdied,  '  My 
lord  king,  by  the  reverence  of  the  eyes  by  which  you  liave 
sworn,  it  shall  not  be  given  from  my  land,  and  from  the  rights 
of  the  Church  not  a  penny  '.'  We  are  not  told  further  of  the 
immediate  result :  but  the  king  ami  his  minister  nrvcr  met 
again  as  friends.  This  is,  however  the  details  may  be  under- 
stood, the  first  case  of  any  opposition  to  the  king's  will  in  the 
^  matter  of  (axa(ion  which  is  recorded  in  our  national  history; 
and  it  would  teem  to  have  been,  formally  nt  least,  ttuccessful. 

Three  months  aller,  in  October,  in  tlie  council  of  Westjuinst^r, 
u  fresh  cousti(u(ional  i|Uarrel  broke  out.  Ever  since  the  (.'on- 
queror  had  divided  the  (em]ioriil  and  cpiritual  conr(e  of  justicr, 
the  treatment  of  criminal  clerks  had  l)een  a  ouitter  of  iliAcu)tj]| 
the  lay  (ribunals  M'ere  prevented  by  the  ecclesiastical  ones  frtwu ' 
enforcing  justice,  and  the  ecclexia^ticol  ones  were  able  only  tu 
inflict  apirituul  ]M!ual(JeH.  The  mnsonuhU)  compron>i««  which 
'  (irliii,  S.T.  C  i.  »3  ;  od.  KolmrUon,  up.  37*  iq. 
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!m(l  twen  jiropouiuled  hy  ibc  ('onqweror  liimself,  in  tlie  iiijuuction 
that  the  lay  ofticitil»  gliouUl  ciiCurce  the  jaflymeiits  of  tlie  liuhups', 
lintl  Ih'i'Ii  rendered  inefficacious  by  l!u»  jeMlousits  of  tlie  two 
estate*) ;  and  the  result  was  that  in  ninny  ciisi's  grossly  criminnl 

»  acts  of  clerks  e-icaiu'd  uiipunibht'd,  iiiul  liro.ss  criniinals  eluded 
tJiB  pt-niilty  of  Iht'ir  crimes  by  decluriiig  themselves  clerks.  The 
fact  that  the  king  tiKik  up  the  rjuesstiou  at  this  moment  seems  to 
show  tlmt  he  was  already  underlnkiii;?  the  refitnn  of  the  criminal 
law  which  he  carriecl  into  effect  three  years  after.  He  projwsed 
that  the  anuinalous  slate  of  things  should  cease;  that  clericiil 
crimiimls  ghoiiM  be  brought  iiefore  the  temjioral  court  and 
Accused  thcie  ;  if  they  pleaded  not  guilty  they  were  to  be  trieil 
iu  the  ecclesia&ticnl  court ;  if  found  gnilty,  to  he.  degraded 
there  and  brought  Imck  to  the  temporal  court  for  puninh- 
inent  ns  hiymen '.  IJecket  resisted;  it  was  tiiJlicient  tlmt  the 
criminal  should  be  degraded  ;  if  he  offende«l  ngaiii,  he  offended 
ns  a  layman,  and  the  king  might  take  him ;  but  the  first  punish- 
ment was  suificieul  for  the  first  offence.  The  king  on  the  aunie 
occasion  complained  heavily  of  the  exactions  of  tlie  eccleiuRBtical 
courts,  an<l  proposed  to  the  assembled  biNlio])^  tlmt  they  shoidd 
promice  to  abide  by  the  customs  which  regulated  those  cuurts 
and  the  rights  of  the  clergy  generally,  as  they  had  been  allowed 
in  the  ibiys  of  his  grandfather.  The  archbishop  saw  that  to 
conctdc  this  unreservedly  would  \te  to  place  the  whole  of  the 
clergy  at  the   king's  mercy :  lie  prevailed   on   the  bishops  to 

I  a«>$ent  '  living  their  order,'  and  the  king,  irritated  by  the  upjtu- 
sition,  left  the  n.'^tcmbly  iu  anger.  Immediately  after  he  ordered 
the  nrchbishoj)  to  resign  the  honours  of  Eye  and  Berkliampsted 
which  had  been  committed  to  him  «>«  chancellor'. 

After  two  or  three  unsatisfactory  interviews  with  Becket,  the 
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'  See  »l>ove,  p.  307.  Jf  tho  exconimuDloeited  p«rM>n  \\w  ulxlnrtte  for 
flirty  ilayii,  ihe  kini;  iitsnrJ  a  writ  t<i  tbe  slieriff  to  leite  him  and  coiii|>cl 
hiai  to  KBliufy  llie  eliurcli ;  Uot.  L'l.  ii.  166. 

'  I  have  wloptt^  the  cnnclunioii  of  I'uHiHik  nail  Muitlanil,  En;,'.  Law, 
i,  .431  :  hut  the  uialter  in  far  frnin  cle^ir,  and  wax  not  clear  at  the  time.  Sre 
Hovetten.  i.  Jig;  Orrvat^,  i.  174;  Lirim,  S,  T.  t'.  i.  11;  ed.  RoberUwn, 
ii.  ,^7'i;  R.  I'uutigny.  S.  T.  l".  i.  115  »q. ;  Anon.  Lambeth,  S.  T.  C  ii.  SS. 

'"  Herliert  of  15<i«liaiii,  S.  T.  C.  (ii.  HI;  ed.  Rubertsun,  iii.  17  j.  He  liad 
held  tlieiii  •liiim  iij^),  and  |irot«bly  frum  \iM  fint  ap^Kiintineut  u  clian- 
Oelliir;  ^'i|>e  KoU.  i  Hon.  IL 
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king  called  together  at  Cliireiulon,  in  .laiiuary  1164,  tlic  vvLoIej 
body  of  the  bisliops  aiid  baroua '.     Agniii  the  archbishop  was 
*1)iddvu  to  accept  the  customs  iu  use  under  Henry  I;  unJ  again  1 
he   declined   duing   anythiiif;   iinc'unditii>MnIly.     Then   llie    kitifi 
orrlcred  Unit  they  should  t>e  reducfd  to  writing,   hnving  heeiij 
first  aBcertnined  by  recognition.    The  recognitors,  according  tal 
th«  funnal  record,  were  tiie  lU'L-hbishops,  bishop8.  curls,  iHiruns, 
and  most  nnlile  und  ancient  nion  uf  the  kingdom;  according  to 
the  archbishop,  Richard  de  Lucy  the  justiciar  and  .Joceliu  d« 
Railleul',  a  French  lawyer  of  whom  little  else  is  known,  were 
the  real  authors  of  the  document,  which  was  prefejite<l  as  the 
result  of  the  inquiry,  and  which  has  become  famous  under  the 
name  of  the  'Constitutions  of  Clarendon.' 

140.  The  ConsHtntions  ofj^l^endim  nm  tixtjifn  innui^ljer. 
and   purport^tft"' T:e,   as   the   history  uf  their j[ir(Kliictii in  »hjM^ 
them  ti>  have  beeii^^i   rfet>ort_of  the   usages  ijfjjenf^^jon^he 
disjiuteJi^Kiiiits.     They    concern    questious    of   ailvowsun    and 
Iirescntatiou,  cluirehes  in  the  king's  gift,  the  trial  of  clerks,  the 
hecurity  to  l>e  taken  of  the  excommunicated,  tlie  trial  of  Uynirn 
for  spiritual  offences,  the  excommunication  of  tenantn-in-ch»ef, 
the  licence  of  (he  clergy  to  go  abroad,  ecelesiiistical   appeals, 
which  are  not  to  go  further  tlian  the  archbishop  without  the 
consent  of  the   king;    ipiestions  of  thr>  title  to   eccleKiiUitical  , 
estates,  the   baronial   dutits  of  the  prelates,  the    circtioii   to  { 
bi>hopr!cs  and  abbacies,  the  right  uf  the  king  to  the  goodjs  of  j 
felons  deposited  under  the  prutrction  of  the  Church,  and  the  1 
ordination  of  villeins  \     iSiuli  of  these  as  are  of  ini[iortnnce  tu  ' 
our  subject  imiy  l)e  noticed  elsewhere:  it  is  enough  at  present 
to  romark  that,  while  some  i.f  tJie  Constitutions  only  6tat««  in 
legal  form  I  lie  custoniti  which  had  been  adopted  by  the  Conijuwor 
and  his  sous,  others  of  tliem  ^em  to  be  developments  or  espuii- 
BtoMS  of  such  customs  in  forms  and  with  applications  that  lielong 
to  a  UHich  uiure  advance*]  stute  of  the  law.     The  baronial  utatus 


'  *  Ex  iiiiui(t»l«i  retain,  onrtuurrciililnifl  i.piMVipiji  ct  |it 
i.  .^IJ.  Cr.  (ierviiM.,  i.  I7''i ;  'KeiienJeciuMnliim  ;' W. 
i.  tii, ;  I;  '    '•  iii.  46  .  '    ■'  ' 

'  CiT  I  So;  Seloil  Charter* 

C^U*tilir.<  _.-^   ,  .illv  rtiiiitittre,  \\iv  Stitbit 

Je*  Kol»,  i.  39,  Ml. 
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of  tlic  bis):op8  is  tiiircaen'cdly  HSierted,  the  existi-nce  of  tbe';Tb.ir  im- 
(una  Ki'gis  as  it  triliiiiiul  ol  rv^iilar  rei'ort,  the  riLfiit  ul  tlit<  iiiiutraiiq 
bishops  tu  Bit  witti  \\w  other  hiiixui.s  in  jlie  Ciiriu  until  u  •|uestiou,uf  H<-nry'c 
of  blood  occurs,  the  use  of  juiics  of  twelve  men  of  the  vicinity  tim  ntm 
for  criminal  causes  and  for  recognition  of  ihtims  to  land,  all  " 
these  ari'  stated  in  such  a  way  us  (o  show  that  (he  jurisprudence 
of  whicli  they  were  a  [lart  was  known  to  the  country  at   large. 
Accordingly,  the  institution  of  tlie  Great  Assize — the  edict  by 
which  the  kiug  empowered  the  litigant  who  wished  to  avoid  the 
trial  by  bi\ltle  tu  obtain  a  recognition  of  his  right  by  inquest  of 
jury — must  bo  supposed  to  have  be«n  issurd  ut  an  eailier  {Kjriod 
of  the  reijL'u :   and  tlie  use  of  the  jury  of  accusation,  which  is 
mcnfioni?<l  in  the  Laws  of  Elhclrcd  but  only  indistinctly  trace- 
able later,  must  have  been  revived  before  the  year  11(14.     ■'^"^ 
if  this  be  so,  the  Constitutions  of  Clarendon  assume  a  character 
whk-h  the  imrty  statements  of  Becket's  biogrnphers  have  not 
allowed  them.     They  uie  no  mere  engine  of  tyrannv,  or  lecular  Ti»o<> 

11  r  lotions  i.f  1 

spite  against  a  ehurchiuau :  .  they  are  really  a  part_of  a  lii-eut  cureujo; 

'  '■       '     '    '  '      '' '' ' '"    wTiich    the    lU'ljateablt^  ijrngrel 

ground   between   the    bjin-ituiil^  una teiiip<inil |)o\\jjs    c^jj    l>i|  legai  refi 


ir 


drawn  up,  the  completeness  of  their  foim,  and  the  fact  that, 
imt\yithstiu,diiii/  the  riorn^  thiit  followed,  they  fiirme<l  the 
j^rmindwork  of  the  later  [Uj^toiiiiiry  pruflice  In  nil  such  iiialtors. 

To  liecket  however  and   Ins  lulloweii   they  iiivsented   thiiu-  B«oli«t'f 

rci'«i>tiun  \ 

selves  in  no  such  light.  TIih  ^\p-l||ii  Imp  Iwil  riiini-  ihn  year  tiwui,  ufi 
1iff.,rp  tVijui  the  council  of  Tours '  in  an  excited  state  of  mind, 
of  which  the  council  of  Woodstock  .^aw  the  first  evidence.  He 
ln-|.«  I, full  nifii  iimvt  Ijnyp  known  the  beiietionl  effects  which  the 
iiiwiilniii  «♦  l-.r^r,.  li:ifl  .•vp.Mieiice<l  fmiii  the  kin^-M  li';ffil  iiiir-imii[-es^ 
Vet  he  declared  them  to  be  incoiiipatiblu  with  the  Ireedom  of 
the  clergy.  At  last,  moved  by  the  eutiiaties  of  his  brethren, 
whom    the    king's    threats    hud    frightened,   he    declared    his 

'  May  ly,  Il6j  ;  Gerrwr,  i.  17J. 
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Hccq)tanoeof  the  Coiifctitulioiis  :  but  with  so  much  rcluctanre  and 
with  Ku  many  cii'cumstaucos  on  which  no  consistent  testinioii.v 

ie  Bttnin.'ihlf,  tlmf  the  iinpresHirtii  given  iit  ihe  time  was  that 
wn»  temporising,  if  not  deiiliiig  det'eitfiiUy.   li<'  sent  iinniediatel/l 
to  Bsk  the  forgiveness  of  the  pojie,  »s  having  lietrayed  the 
tiTests  of  the  C'liiirch  '. 

From  tiiib  moment  tlie  intrigues  of  the  iirchhishop's  vnenies, 
iiitriguei!  for  which  his  own  conduct  hud  given  the  opportuailjr.l 
itltiiough  it  aflor(le<l  no  justifinilion,  left  him  no  rest.     In  rain  I 
he  Hpi>eaK'd  to  tiie  king :    Henry  wus  loo  deeply  wounded  toj 
forgive,  and  was  too  much   determined  on  his  own  policy 
reform  to  think  of  yielding ;   and  the  conrtiera  wrre  1 
tkit    no    reconciliiition    ^hould    liike    [4ace.      lu_tlie   1' 
Ortolicr  a  i-cmncilw^iso^iUeil  iit   N'(iitliajnrit^n^lo^jiii.li 
anliliisliop  j\iis_sunimonf  il,  n«>t^a^J^ljo^tllJ:  custoin,  liy  tly^j^vi 
Miiiiiiioiis  ijj>m:il  j,j.eciul1x_ti^liu|i  as^jj^e  tijifet   cumi?i"jii.rx«Ltiie 
(.Town,  hut   by  n  Cjtiwui)it--tHUa<wwtta--ft4dii;a£ijUlu^tl'J?»lieM     of  I 
Kent  and  (lrde^^lrlyi^^__to_Jy^^^i_JJ^;__B;:i^^^  the 

rniiinT7ir\i<>irii  tlu:.  Miil>liiLl>»     At  that  toujicil   his  rnin    wh» 


cnnipleted  :   he  was  overwhelmed  by  the  king's  demnnd  tiutt  ha  \ 
should  produce  the  itreouiits  of  the  ihuiicery,  iind  by  the  churgcs 
of  his  enemies.     In  despair  of  ju.sfice,  in  fenr  of  his  life,  or  in 
the  new  ambition  of  fininhing  the  Ihii-d  phai^e  of  his  career  by 
exile  or  martyrdom,  he  fled  from  Northumpton  and  soon  after 
took   refuge   in  France,  wliorc,  jwrtly  by  thn-ats  of  cpirituul 
punishment,  partly  by  intrigues,  nud  partly  by  invoking  the  ^M 
legal  interference  of  n  j)ope  who  had  little  symptithy  with  his  ^^ 
sufferings,  he  conducted  n  struggle  which  fills  the  chroDiclea  of 
the  next  six  years. 


'  Rabertfton,  Hecket,  ji|>.  10I-103. 

*  *  Couveneruiit  illiic  v|))«c<i[)t,  ooii." 
iwgU  nrjjeuUi ;'  R.  IHwtn.  i.  313.     ' 
oniiiiw  qui  de  r«ge  teiicrcul  in  c«t>>l<-  •"■.■n'lim  >,. 
ei>i»oo[)ii»  ; '  tiriui,  .S.  T.  (.'.  i.  31)  ;  eil   Rnlwrtson,  ii.  3r)o 
c-iliiim:'  W.  ViU-St.-ph.  S.  T.  C.  i.  ji8;  cil,  Kol-r:...!,    ii;    4., 
ei  »bl«tea,  cotnitm  rtikm  et  pifx-err*,  ot  ouitn- 
oumiiiu  uui  Alicujui  uoent  ftucluriutu  v*l  nuum 
S  T.  C.  1.  1 3 J. 

*  W.  FiU-»l«{>h«n,  H.  T.  C.  i.  tio ;  rd.  liobertun,  iii.  51. 
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During  the  greatest  part  of  (his  time  Henry  also  wa£  ubBent 
fmm  Kiigluiitl.  He  jmicl  11  hurritd  visit  lo  Xoniiatiily  in  1 165, 
niirl  OTi  liis  return  inadi'  his  ihirii  expedition  to  \Vrtlo:i.  Efirly 
in  1 1 66  he  held  a  coiiiu-il  of  (he  cler^rj-  at  Oxford',  atid  a  frreat 
/issemhly  of  tlie  hisliojis  and  baroni«n;e  tit  C'hivendun  •.  He  had 
just  negotiated  u  mariiage  fur  his  eldest  daughter  with  Henrj' 
the  Liou  Duke  of  Saxony,  who  waa  now  in  cUise  alliance  with 
Frederick  Burbarossa,  and  was  suppcsied  to  be  iiitendini.'  lu  join 
the  party  of  the  iinti-ptipe.  Harahsed  by  the  attacks  of  Beeket, 
iu  Mrant  of  tuouey  for  the  dowry  of  his  daui^hter,  invited  by  the 
emperor  to  join  the  schismatic  pnrty.  eoiumiltcd  to  it  by  his 
own  envoys,  and  drawn  buck  from  such  a  giofs  mistake  by 
Earl  ItolteK  of  Leicester  tiie  justiciar,  who  refused  the  kiM  of 
peace  t-o  the  archbishop  nf  Culoene  when  acting  aa  tlie  im]H>rial 
Binbaasador ',  Henry  hliowtd  himself  still  the  master  of  the 
fiituation.  It  is  to  this  period  (lint  we  owe  the  A88ize_31 
IM^enjion,  wliiiTi  remodflK-d^  (he  | .roy i nciiiTirdmluiy t 
istict:,  iind  (ho  vhTuhIiIc  serjesjjf  docunieiits  which  arc  contained 


the  Kxclieijiu  r.  Inuncdiiitcly  after  (lie 
council  oJ  (.'larendon  the  Kinj.'  went  to  France,  where  ho  waa 
employed  iu  the  acquisition  of  I'rittany  and  in  cuuut<*ntcting 
(he  intrigues  of  Becket  until  March,  1 170.  lu  these  years  ha 
lost  some  of  his  oldest  counsellurs ;  the  empress  in  1167, 
(leoffrey  de  Mandcville  in  1166,  Furl  Robert  of  Leicester  in 
1 168,  and  Bi^hop  Nigel  of  Ely  iu  1169.  He  hud  however  now 
gained  sufficient  experience  in  affuini  to  be  independent  of  his 
ministers — he  never  again  submitted  to  the  udvice  of  a  friend 
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•  R.  Dicet«,  i.  318  ;  Ann.  Tlie..ki  -Ir    e.l,  Lui»rd\  p.  41J  ;  W.  Newl>.  ii.  0. 
13.     Tliu  cooucil  in  ■oiii'-limcii  uiixlnt^il,  *i  if  it  beli<iii;r<l  to  1 163  or  1 161. 
But  tt--  !-....  .. ..«    .i.r,  ,  I  :,,  thoso  T<-»r»,  anil  the  direct  evidence  of  Kolpli 

de  I'i  lu  (IK  tlie  year. 

'   1 1  iiicJ  by  Oriin.  ami  Riiger  of  Pnntigny,  ns  one 

111  >Ahicli  mi  (luili  wiia  exjM*t4?d  from  ttie  IttBhojyt  thnt  they  would  nut  appeal 

U>  the  jKij* ;  S.  T.  V.  i.  5J!,  156  ;  cd.  HtiLertion,  ii.  ^05.     Thtj  I'iix-  Rolls 

,  frir  the  jrar  uicnlion  llie  kin^'t  rutidencc  at  (  lareiulon,  and  give  Miverul 

f  payuicnt«  made  for  wine,  earria^e,  tiitli,  eU'.. ;  ai  well  a»  fur  wax  lo  seal  the 

lUiniiinuiiex,  fur  tlie  doniliict  of  npprovem,  and  for  tlip  «a«!v«  of  tile  ouin- 

nioDura      Se«  Kencl,  I'ct.  ii.  pr«f.  Ixi ;  Eylon,  Court,  Hotuchold  and  Itine- 

tary  of  Hen.  II,  pp.  89,  90. 

'  R.  Uioeto,  i.  jilt. 
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biiuli  as  iWckct  hud  l)ecii ;  imd  in  ttie  family  uf  the  ulil  miiui>l«ri 
of  ilie  Exchequer  hi<  found  a  uuiuber  of  trained  cli'rk«  -who. 
without  Hspiring  to  iiifluoiiliHl  jihices  iii  the  govornmeiit,  wcrr 
.skilful  uiid  experience<l  iu  every  de|)iu'tinent  of  miiiistcriiil  u'urk. 
Bishop  Nigel  had  left  a  sou  for  whom  he  had  purchaatd  in  1159' 
the  office  of  treiis\irer,  Richard  Fitz-Xeal,  the  author  of  tL« 
Dialogus  de  Scaccario,  afterwards  bishop  of  London.  Anotbpr 
of  liis  clerks,  probably  a  kineuiau,  earued  aii  uuha]>py  uoturiet/ 
during  the  Becket  quarrel  as  Richard  of  llchcster-;  he  waa  »  ; 
man  of  consummate  nkill  in  diplomacy  as  well  as  iliiance,  acted 
us  justiciar  of  Normaudy,  uud  was  coustautly  employed  aa  a 
juitice  and  haroii  of  the  Exchequer  at  home.  The  office  of 
cliancellor  was  not  filled  up  during  Beeket'.s  life,  some  dii»- 
tiiiguished  chaplain  of  the  king  usually  acting  as  protunotory, 
vice-chancellor  or  keejHT  of  the  seal'.  The  ofKte  of  justiciar 
7  was  retained  by  Itichard  do  Lucy,  whose  fidelity  to  tlie  king, 
notwithstanding  his  devotion  to  the  memory  of  Becket*,  and 
bis  frank  determination,  where  he  could,  to  as-sert  the  rights  of 
the  nation,  earned  him  the  honourable  title  of  liicliard  de  Lucy 
the  Loyal '. 

141.  The  credit  of  having  drawn  up  the  Assize  of  Claivndou* 


'  Hist.  Ellens.  Ani;.  fiu'.  i.  6J7. 

'  HIchanI  uf  lluliestcr  wn«  a  writer  or  clerk  in  the  Curi«  ami  Exchequer 
from  lUu  lie^jiniiiiig  of  tlie  reign  of  Henry  II;  I'ipc  Uoll.  \\  ;~  "  i>H. 
He  became  arch(leac«»n  of  Poietten*  before  I  164,  Hiai  w;w  Hi  of 

Wimlientfr  in  1 174.    Hiti  illei.'itim»teson,  HtrWrt  IohIimji  "( .^  :  .  n»« 

called  Pauper  or  h  Pom ,  a  name  which  belonged  pcouliurly  t-)  llie  t'amily 
of  Ko^'er  of  Ssliabiiry  llie  jimtici.ir,  8.>  that  it  U  mint  |irol>.ililo  lliat  Iticharil 
wa4  a  kinsman  of  Nij^el,  whone  >«>n,  the  bi»ho|i  of  Lomlon,  (iK-akt  of  him 
with  great  re<peot  in  the  Iiiubncua  de  .Soaixvrio.  He  waa  a  Wiiiauian  alao 
ufGilbert  Foliot;  S.  T.  C.  v.  ayi. 

'  Matthew,  the  king' 11  chnnoullnr,  who  is  mentioned  in  a  letter  of  Foliot 
to  the  |>o)>e  tS.  T.  <-'.  V.  201  .  ia  prolml'ly  the  kin^'a  old  tutor.  See  abovv, 
p.  485.  A  clerk  named  Wiillrr  k<'jit  the  aval  in  I  >(>(■ :  S.  T.  t',  iv. 
l8i;.  OeotTrey  Hidel  nUo  appenn  »»  keeper.  But  th«  nuwt  imporiaiil 
funetioua  weiii  to  hare  been  dixchargrd  by  John  nf  Oxford  and  Ricfaait]  <4 
Ilchester.     8e«  Eyton,  I'outt,  Ac.  of  Hen.  M,  pp.  100,  174. 

•  He  founded  the  An^iiMLiiiiau  xbbuy  ■>f  KfneN  in  Kent  in  honour  of  Ui# 
martyr,  and  became  a  eaooo  there  after  hin  rei<iguation  ;  Rvn.  Put.  I.  3^  ; 
Mnu.  .\ni;l.  vi.  456. 

•  .Torthm  KantOKme  (od.  Miihel\  p.  70. 

•  '11, ..  \..i„.  ,,(  i'].,r.„A..„  „„■.  i.iii..  known  i.i'i'  iii-..,,,.i.  ri...   v.,i/ 
N..I  .ur:   it  w. 
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must  l>e  divided  between  llie  kinj;  and  his  adviseris,     WhethcflAamu  dfj 
or  jio  it  owes  some  part  ol  its  iiiiportiinee  to  the  loss  01  the  legal  Vifi^ 
eimotineiits  Ihut  had  preceded  it,  it  it-  the-  most  important  docu- 
nieut  of  the  nature  uf  law,  or  edict,  that  hns  .ip])eared  since  the 
CVmquest ;  iind,  whether  it  he  regarded  in  ils  heuriiij:;  nii  legal 
history,  or  in   its   ultimate   constitutionul   results,    it   hus   the 
greatest  interest.     The  council  in  which  it  was  passed  is  de-X 
soribeil  ns  consisting  of  the  archbishops,  bishops,  abbots,  earls, 
and  barons  of  all  England  ;  Becket  however  was  not  present, 
and  the  asi^euibly  probably,  amount  its  minor  acts,  issued  tome 
sentence  against  him  and  his  relations.     The  Assize  contains  no  lUDooua 
mention  of  him.     It  is  arranged  in  twonty-two  articles,  which 
were  fnruished  to  the  judges  about  to  make  a  general  provincial 
vi'^itutioii '.     Of  these  the  first  six  describe  the  manner  in  whichT 
the  presentment  of  criminals  to  (hi-  courts  of  the  justici's  or  thei 
tJieriff  is  henceforlh  to  Xm  made.     Inquest  is  to  be  held,  and  Th« Jury  < 

*  |ireiMiit. 

juries  of  twelve  men  of  the  hundred,  and  four  men  of  the  town-  "«">»• 
ship,  ai-e  to  present  all  persons  accui-ed  of  felony  by  public 
report ;  these  are  to  go  to  the  ordeal,  and  to  fare  us  that  test 
may  delenninc.  Bv  the  other  articles  all  men  are  directed  taiAriicie.  i.f ' 
attena  the  coiuity  courts,  and  to  join,  if  required,  in  these  pre- 
sentments ' ;  no  franchise  is  to  exclude  the  justicesjand  no  one 
may  entertain  a  stranger  for  whom  he  will  not  W  lenjionsiblr 
liefore  them  :  an  acknowledgment  made  before  the  bundled 
court  cannot  be  withdrawn  before  the  justices' ;  even  the  result 
of  the  ordeal  is  not  to  tave  from  banishment  the  man  of  Imd 

Iwller  MS  ,  in  Selnt  Clmrteri  nl.  j),  pp.  I4,)-I46  :  kIm  in  my  editiun  uf 
Ik-ne<liet  of  Pelerlxiruuyh,  vul.  ii.  «(i|i.  |>]i.  cilix-«liv  ;  Hovetlen.  ii.  oii-ov, 
l.)S-],S].  It  liH*  not  uiiiinlnritlly  \iwu  coiifiitej  witli  tlis  C'oiiatitulioiis  of 
t'inreniliin ;  »nd  «\  eii  ricrviue,  wlu>  wnn  a  conteHi|>oniry,  ileacriben  the 
Aj-aize  of  Niirlhamptoii  ».«  n  rc-en*.etnirnt  of  the  net  uf  Llnrendon:  '  i*r» 
'  rnndU  iiKtilutia  lieatuii  nmrl^r  Thniiian  l'antuuri»M«U  usque  ill 
I  rxulavit;'  i.  15S.  1')iu  Aaaite  uiil  the  L'uiislilatioiia  hiive 
i...-j..i._  .u  ciiiiiiaun. 

'  Tliid  .\iuiize  aefnu  tti  be  referred  lo  in  iho  L>ialo),'ii!>  >le  Scaivario,  ii.  i'. 
]o :  M  '  u-ctior  kviia  qu«ni  rex  |iro|iler  scelentos  c<itutituit ; '  uiil  '  K«giik 
coiutitiltlu  quae  e>t  iir»  Ixiau  piuNs ;     iliid. 

'  '  Hoininea cle Tkiiemxini  delieiit  v,  in»r<.'«Nqui»  nolnenint  juraru  iuuis«iii 
r»gU;"  Pipe  Roll  of  1166. 

'  Compare  thi^  with  (iUuvill,  lib.  viii.  c.  9.  U  iteeuu  to  tic  th«  tint 
uiention  uf  the  dinliuctiuu  uf  ft  murl  uf  recunt  frv>iu  uue  ii»t  uf  rvcuni ;  bat 
•ec  U.  Will.  c.  n. 
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(■hnracU-r  who  liai>  been  itit'seiiti'»l  by  the  iiiqueBt ;  oiie  sheriff  | 
to  assist,  another  iu  the  piircuit  nnd  capture  of  fugitives, 
(irssions  of  tlie  justices  arc  to  b*-  hchi  in  full  county  court.     T* 
eurtoug  articles  touching  the  ecciesiasticul  relations  of  tliR  8t* 
follow ;    no  convent  or  college  is  In  receive  nny  of  th«<   me 
people  info  their  boJy  without  goixl  testimony  as  to  chiiraotei^ 
iii.d  the  herelins  comlemned  at  the  recent  council  of  Oxfotxl  ar 
to  lie  treated  as  outlaws.     The  Assize  is  to  hold  good  so  k 
iiB  the  king  shall  jilease. 

In    this    document   we    may  observe    Eeveral   marks    of 

lagai  mano-  ])eMnaneuce  of  the  old  comniou  law  of  the  country.  Not  onl] 
is  the  agency  of  the  Khire-moot  and  hundred-moot  —  the  fou 
liest  men  of  the  township,  uud  the  lord  with  his  ateward- 
(ipplied  to  the  execution  of  the  edict,  but  the  very  languagi! 
of  the  ancient  laws  touching  .strangers  and  fugitive  felon.4  ii 
repeated'.  The  inquest  itself  may  be  native  or  Norman,  but 
there  is  no  doubt  as  to  the  uharttcter  of  the  miichiuery  by 
'"which  it  is  to  be  transacted.  In  the  article  which  dirin^ls  th 
udmission  of  the  justices  intv  every  frai;chisc  may  lie  detectf 
one  sign  of  the  anti-feudal  policy  which  the  king  had  all  hi| 
life  to  ntiiinlain. 

iibonfuiwX'    The  visitation  took  iilace  in  the  spiiug  and  summer  of  1 166| 
two  justices,  the  earl  of  Essex  and  Richard  de  liucy,  tmvelle 
over  the  whole  country',  and  the  proccid.«i  of  their  invcutij 
tiouB  swell   the   accounts   of  the   I'ijie  Koll  of  the  year   to 

Strict  en-       unusual    size.     The    enormous    receipts    under    the    hend* 

foiVMIMUl.  ^ 

plrtcita  ",  the  chatteld  of  those  who  failed  in  the  nideal ',  fine 
exacted  from  the  men  who  refined  to  swear  under  the  kingV 
assize '.  the  goods  of  those  hanged  under  the  Assise  of  OUirn 
don',  the  exjieuhcH  of  the  gaols  which  the  Assize  ordn    ' 

'  <'oiii|>»rc  with  tlit>  cl»ti»<.'  ikl>ont  utrnnyi-TS,  tlio  Ij»«i   I'f   I 
I  oiifMKir,  0.  J3 ;  Canute,  see.  j'*;  Willi.un  I,  i.  ^S;  Uv»: 

'   Iu  oight**il  ciinliM  iiMiisu^s  Wfm  liclil  dy  llirlmr<t  .! 
ni^ciiuipaiiietl  1  .1  i if  Hum's  it:  .  r. 

'  Siiiue  eM  .■  fiiiind  in  136^ 

*  *  l)e  mtttiiir  Mi^.L.  W.1UIU  «t  corn  111  •jm  |>'.-i  m  um  :ii  j'liiifi..  »i|ita« ;' 
of  1 166  '.  lliii  entry  m'curs  iu  »  lnr>;v  uuiritwr  uf  umntiv*. 

*  S.«  «txive,  p.  507  ;  rf.  |i|i.  4JS,  ^3if.  nlmvi. 

*  '  rte  c«t«lli«  fugitivoruiD  vt  •anpinuorum  \mit  tmtiauu  <lc  damtuiMi ; 
UoU  of  1169. 
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huilt  or  to  lie  put  in  good  repuir ',  niHi'k  the  accoiiuts  of  this 
and  several  succeediriff  yeaif.  These  eutries,  which  have  iio-'T 
thing  ctprrespoiuliiig  with  them  in  the  rolls  of  i\w  earlier  yenry, 
seem  to  suggest  th>;  conclusion  tlmt  tlu'  mt  from  which  thcyl 
resulted  wait  reully  a  great  measure  of  iunovutiou ;  an  atteinpti 
to  iuvigonite  the  laciil  udmiuislnitinu  of  justice,  nnd  (he  ini- 
tidtive  measure  of  u  newly-devtloped  iiriiiciplt-  of  judicial 
process;  a  distiuct  ttep  forwai-ds  in  the  i>olicy  of  hringiiig  the 
rojnl  jurisdittion  into  close  connexion  with  the  popular  courts, 
imd  thus  training  the  nntiou  to  the  coucentration  of  the  jHJwersf  | 
of  the  people  in  the  representative  parliaments  of  later  ages.  J  ' 
The  immediate  results  of  the  Assize  were  hv  no  means  saUwiood 
transient ;  the  vifitntion  of  11 66  was  followed  by  un  itinerant  |.i..yinoi«i 
survey  of  the  forests  lii  1167.  and  in  11 68  by  a  thorough  cir- 
cuit of  the  thires',  held  by  the  barons  of  tiie  Exchctpier  mainly  l 
for  the  purjinsc  of  collecting  the  iiid  which  Henry  demandtd  I 
for  the  nwnijige  of  his  eldest  daughter.  It  is  not  improbable  I 
that  the  discussion  nf  thij  aid  took  place  in  the  council  of  | 
Clarendon  in  1166",  for  Henry  was  not  in  England  between  I 
that  date  and  the  time  when  the  money  was  collected ;  hut  it  I 
is  possible  that  it  was  taken  as  a  matter  of  course  under  thi-  1 
recognised  feudal  principles  in  such  cnses.  The  assessment  was  Tiie«iit  of< 
one  mark  on  the  knight's  fee  *  ;  and  the  number  of  knights' 
fees  on  which  it  was  assessed  was  certititd  by  th..-  landowners  I 
themselves.  The  collection  of  (he  money  occupied  the  barons  I 
for  two  years  ^  and,  as  api>ear8  from  the  action  of  the  next  I 

'  The  expeoMM  of  ^wJn  at  ('uiterl>iiry,  Ruchenter,   Huntingilon,  Csni-  I 

bridgei  Sanun,  Miilniesburv,  Avleslmry,  »ui1  Oxford  are  necouutoil  fur  in  I 

the  Roll  of  1166.  I 

'  Alxn  lie  Ncvill  heUI  the  Turo't  court*  in  li')^  ;  in  Iif8  the  Ijarout  who  I 

took  tlie  aid  U'er«  Kiihar^l  cf  Ilche<iter,    Regiualil  uf  VVarunne,  >ViJliani  1 

LBuaet,  and  (Juy  the  Denn  of  Walthani  ;    bcaidm  thea<',  Ilirliiir<l  dc  Lncy  I 

racted   in    Yotkthira  and  Cumlierlaud,    Henry   Filz-tjemld   in   Keiil,   and  I 

William  Fiti  John  in  r>orsel  and  Sunicrnct ;  Itoll  of  u68.  I 

'  The  [)im'ha«.-  of  n  hiiU-h,  '  I'ua  huchia  nil  cii«tndien<lu  oartaa  baronum  I 

I  de  niihlibiiii'  ;ltoII  of  1 1(>6  ,  uimiKI  n-cin  t.'  lit  the  date  of  the  doi-iinuntii  I 

I  preverveO  in  Uie  Litwr  Ni^er;  ATudox.  Iti..il.  Kxch.  p.  400.     See  al«o  Kytoii,  I 

rCiiurt,  &e.  of  Henry  II,  pji.  89-91.     On  the  im)>oriiinire  of  thi<  uii-a>iir>!,  ^J 

ee«  Round,  Keutlat  Riiglaud,  p|i.  13^146.  ^H 

■  &ladoi,  liist.  V.xch.  p.  iijfi.  ^M 

'  The  Muue  offiTOm  »«tcd  an  in  1 168,  with  the  adililion  of  John  I'uiuiii,  1 

aflorwarda  archbikhu|i  uf  Dublin,  and  tirrvose  of  Comhell.  I 
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year,  did  not  satisfy  th*  king,  whilst  it  called  fort^  great  eumJ 
pluiuts  on  the  part  of  the  jx-uple.     The  vifitalion  of  the  buronal 
was  used  for  jiidicinl  as  well  ns  fiimncial  purposi-s,  the  i<beriir< 
bod  great  opportunities  of  enforcing  justice  o»  well  as  of  makA 
ing  perquisites,  iind   the  exaction,  followins   fo  close   on   lh« 
severe  assize  of  1166,  li'd  men  not  unreasonably  to  regiird  tin 
mechanism  employed  for  the  repi-essiou  of  crliue  ub  one  of  «! 
series    of   expedients    for    increasing   the   receipts    <»f  the   Ex- 
chequer.    The   naiinuirs  of   the  j)eople   resichcd    the    king   m\ 
,  Normandy ;  and  he  had  by  this  time  other  reasons  for  paying! 
a  visit  to  £uglan<l.  « 

H2.  He  was  now  thoroughly  weary  of  the  Becket  cowtro-j 
versy,  and  the  pertinacious  underhand  hostility  of  Lewis  VII.  I 
He  had   succeeded   in  cuinpelling  tlic   Bretons   to   submit   toj 
Geoffrey  his  third  son,  whom  he  hail  married  to  the  heiri?^  of  I 
Count  Conan  ;  and  he  was  anxious  to  obtain  for  his  son  Henry 
the  right  to  goveiii  England  as  viceroy  or  sharer  in  the  right* I 
of  the   CTOwn,  which   could    bo   eonferretl   only  by  the   ritu   of 
coronotiou.     "With  this  object  in   view  be  retui-ned   in   March. 
1 1  70,  and  held  a  gix<at  court  at  EuBter  at  Windsor,  and  another  1 
immediately  after  at  London.     In  the  second  assembly,  which 
coincided  i)robal)iy  with  the  Easter  session  of  the  Exchequer, 
he,   by  an   extiaordiuary   uct   of  authority,   removed   all    the! 
sheriffs  of  the  kingdom  from  their  oftices,  and  issued  a  com*] 
mission  of  inquiry  into  their  receipts,  which  was  to  report  to 
him  on  the  14th  of  June,  the  day  fixed  for  the  coronatiou  of  J 
the  younger  Henry '.     The  commission  of  inquiry,  thu  text  of 
which  is  extant,  contains  thirteen  articles,  which  specify  both] 
the  matters  to  bo  investigated  and  the  pai-ticuhir  method  by  1 
which  the  information  is  to  lie  obtained.     Tlie  baraus  to  whom  I 
it  is  intnisted  arc  to  take  the  oaths  of  nil  the  barons,  knightx,  I 
and  freeholders  of  eadi  coiuily,  and  to  receive  their  evidence! 
as  to  the  receipts  of  the  dterifl's  uud  the  wholv  stulT  uf  tbeir  j 
st'rvnnts,  of  the  bieliops  and  th(^  M'holc  host  of  their  ti-mporal 
officers,  of  all  the  sjiecial  lulminiMtrHtDrs  of  the  royal  demeene,  I 
of  th«  itiuernnt  officers  of  tiie  Kxcbe<{ner,  and  of  all  othen  wbol 
■  Betifd.  Pel.  1.  £. 
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have  had  the  opportunity  of  touching  the  public  money:   in  Anioi*. nf  j 
particular,  luquiry   i8   to  be  niadt)   into   the   execution   of  the  .Sheiin, 
A.'size  of  Clarendon,  whether  it  has  been  justly  enfon-ed,  and  '""' 
whetlier  the  officers  employed  iu  it  have  taken  hribes  or  hush- 
money ;    into  the  collection  of  the  aid  pur  fillc  niarier,  and  into 
the  profits  of  the  forests:    a  Rupplenientary  article  directs  in- 
quiry into  the  cases  in  which  homnge  due  to  tho  king  and  his 
Kon  has  not  been  paid '.     The  great  amount  of  bu^inesa  which 
thus  accrued  could   not  be  dispatched  iu  so  short  a  time  by  tho 
same  tiaS  of  officers  ;    the  inquest  wau  taken  by  twelve  '  Barons 
errant,'  clerk  and  lay,  in  tlie  counties  nearest  London,  and  by 
fiimilar   large   commifivions    in  the    inoii>    distant    thires ;    they 
were  probably  composed  mainly  of  the  baronage  of  the  district, 
who  would  naturally  scrutinise  with  some  jealousy  tlie  pro- 
ceedings of  Ixitli  tlie  (-herifTg  and  th"-  judges'.      The  reeult  wnslBemovni t 

1  1  •         1        r      I  «•    -     !  Ill  *i   •      lli*3  •ll«rill 

apjiarently  the  acquittal  ol  the  orncials  :  whetlier  or  no  tliii) 
was  nbti\ined  by  purchase',  no  further  proceedings  were  taken 
LagaiuHt  theiii,  but  the  hherifls  were  not  nstored  to  tlu'ir  f.lienff- 
>  doms,  and  lia»l  no  further  opjMirttinity  given  them  of  making 
their  office  a  stepping-stone  to  greater  wealth  and  position  *. 
Henry  placed  in  the  vacant  magiKtracies  the  offict-ra  of  the  Ex-  NowJuri* 
chequer  whuiii  he  knew  and  trusted;    adopting  in  this  respect 
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'  OirrvBie,  i.  Jl7-Jly  ;  fiened.  Pet.  ii.  civi.  n\. ;  Select  I'lmrtera  ed.  j), 
tip.  14R  Mj.  On  the  |>oiiit9  of  likeness  between  tlii«  ilocuiiient  Ami  the 
liuilnKHiuiis  j}i«'en  to  the  Kariiliiti,'i»n  MImi,  see  belnw,  chnp.  xiii.  4  164- 

'  (J<?rvm»e  give-*  the  n.inies  of  the  t'ommi»irioner«  for  the  counties  of  Kent, 
Siirrpy,  Middlesui,  I^rkahire,  (Jiford,  Ituckin^'ham,  and  ISedford: — the 
•tibota  of  S.   A\K  iid  Chert-ey;    the  mrl  of  CUie,  WilliMii  of 

vr»nche»,  Mim  ijiartin,(;truld  Kitz-lialph,  Gilbert  de  I'iiikeui, 

Ilium  Kii?.H.  U  ■,.  '..  ,..,.uu  FitzNeal,  William  Kiti-M«rtin,  Itjjpli  of 
tlie  H<is|>iiHl,  Hntl  Ralph  de  Dene.  In  Warwickfthire  and  Leice-^teridiire 
AVult'-r  dc  Itimila  an<l  Eii»ti»'  9  Kiti-Stiphon  HOled  '  de  InrpiiiittioDc  Vice- 
cuinitum  Angliae  ; '  Miulox,  Hiet.  Kxch.  p.  97. 

'  William  Ha<>«et,  who  had  lieen  slieritt  of  T,e!ceatenihin<,  nwed  in  thu 
l^tli  year  of  Hi'iiry  IJ  100  marks  'pro  fine  r)ii«m  feeil  cum  r«^v  dv 
jurata  facta  •uper  eiini  de  Impiitiitione  Vieec<.>Miitiiin  Angliae;'  Mailox, 
Uial.  Exch.  p.  97. 

"  The  Chniniule  of  IWne<l!et,  I.  },  8.iy»  that  some  of  the  eiherirtii  were 
ithortt^  ftt'i.-f  ti  mIhowI;  but  an  ex«Mi>i>-»ii..n  ..("  Ow  )i-i  ..f  ili.'  *li-  riM-  .^^.•ll 
in  ill'  Iteport  of  tlic  I ' 

«ery  (■  •lul  that  none  of  1 1 

L'«ovpt  tluwe  who  wore  uicnibcic  of   the  Curi*  Iw^i*,  *<   tl 
I  and  William  Dawet. 


5ia 


Conn/i/ii/iiifiaf   llmtorif. 


the    plan  of   his  pramlfather,    who    hftd    used    liis  jn  ' 
KLeriffs,  althoii-jh  hi'  uvoidcd  throwing  too  many  of  ihf 
into  any  single  hnnd  :   the  Curia  Ktrgis  and  the  shire  thus 
brought  toffethor  flosor  tliaii  4n'er,  whii>>t  a  blow  ia  struck 


L' 


the  local  influence  of  the  feudal  lurd.^. 


The  Whitsuntide  of  1170  wiia  however  mnrketl  by  n  uiorft^ 
critical  event  than  the  iuqiiest  of  tiherifls.  The  heir  wa 
crowned  as  Henry  III;  the  ceremony  was  performed  not  bj 
Thomas  of  Canterbury,  but  by  lloger  of  York,  and  the  wife 
the  young  king  was  not  crowned  with  him.  This  act,  whirt 
was  intcndefl  by  Henry  as  a  sign  and  seal  of  jx)wrr,  was  a  mc 
unfortunate  mistake.  He  had,  not  unnaturally,  supposed  tha 
it  would  strengthen  the  supreme  authority  to  have  in  each 
division  of  his  dumiuioiis  a  suttioieiit  lepieseutative  of  royul 
majesty  ' :  he  found  that  he  ha<l  placed  a  dangerous  wea|>ou  ill 
the  hands  of  im  uiidutiful  son.  The  minor  irregularities  «if  \V 
Iiprodnoo  coronation-diiv  roused  his  enemies  to  frenzy;  Thomajj  licckel 
Becket  lusserted  that  the  rights  of  Canterbury,  of  the  Knglish  Cbnrch, 

qtum .         ^^j  Christianity  it«e!f,   were    outraged  by  Archbishop   Roger'«- 
iutrusion  ;    and  Lewis  V'll,  huit  at  the  neglect  of  his  daughter^ 
and  backed  by  the  support   of  the  family  of  Chanipagiie.  wIk 
combined  careful  orthodoxy  with  intense  hatred  of  the  house 
Anjou,  urged   the   jHiije  to  put  the  kingdom   under  intenlictj 
liefore  these  invitations  took  effect,  Ileury,  idatmed  as  he  mighC 
well  be,  battened  into  France,  recompiled  bis  long  quarrel  wilk 
the  archbishop,  and  authorised  his  return.     Be.ket  returned  in 
December,  e\conimuuioate<l  the  opposing  bifhops.  provoked  tha 
king  to  utter  his  angry  and  hasty  with  to  lie  rid  of  him,  and 
expiated    his  imprudent  and  utu-hristiau  violence  by  a  cruo 
di'ath,  on  the  lylh  of  December,  1 1 70. 

Ho  was  at  once  hailed  as  a  martyr  by  Lewis  Vll   and  th< 
house  of  Ciiamjiagne;   the  nionkb  of  Canterbury  were  readyJ 
to  occejtt  him  as  their  patron  saint  aft«?r  death,  although  they 
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'  Bonedicl,  i.  131 :  '  Adtlena  (lUin  \a  Ulo  manJnto  f)au>l  qasndo  Ip 
•oliia  rr*!  In  regiiiiinr  re(nii.  nihil  't«  juro  mio  :     '  •  '    ■    ,'t  luodo  «b  " 
^'4tKt  riitii  >iut  |iliirw  in  ri^vmla  t«rnt,  iilii|iiiil  i  .'    ThiM  1 


written  in  il",  *wva  to  riiriii")! 


.1..^   to   II,, 


Xlt.] 


CoronafivH  of  the  htit. 


^n 


hitd  cared  little  about  him  (luring  hift  lifv:  the  tide  of  miracle 
begun  to  (low  iiumediately,  and  with  it  the  tide  of  treason  and 
disafTection  around  the  jhm-suii  of  the  king. 

143.  Henry's  anger  and  horror  at  the  murder  of  the  arch-  Honrjup. 
biishop — an  act  which  showed  in  its  perpetrators  not  only  great  aiMiiuioa, 
brutality,  hut  a  jirofound  disregard  for  the  king's  reputatiou 
and  fur  the  public  safety — urged  him  to  apply  at  once  in  self- 
defence  to  Hume.     That  done,  he  must  keep  out  of  the  way  cf 
tlic  hostile  legation  wliich  had  been  dispatched  to  Normandy. 
He  collected  bia   forces  in  the  duchy,  crossed  to  England  inH<iit«ita 
August,  1171.  and  tlionce  to  Irehmd,  wheie  he  remained,  re-  1171. 
ceiving  the  homages  of  the  bishops  and  princes  of  Uiat  divided 
country,  until  he  heard  that  the  legates  who  were  sent  to  ab- 

«.)lve  liim  hiid  ariiveil  in  Norm«ndy.    This  was  in  March,  1 17J.  nuih-.i 

•X  ••!  1  1  •!,  Ill  lu'n,  Mfty 

On  receiving  the  news  he  returned  us  rupully  as  he  had  come,  1 
made  his  submission  to  the  ]>apal  representative?,  clearing  him- 
self by  oiith  of  all  complicity  in  the  death  of  Bucket,  renouncing 
the  Constitutions  of  Clarcudou,  and  swearing  adhesion  to  Alex- 
ander III  against  the  antipopc.     The  submission  was  completed  Rep<«t<-"' 
at  .\viaiicheB  in  Septenilier '.     As  one  portion  of  the  paeifica-  second' 
tion,  the  younger  Henry  was  crowned  u  second  time,  on  this  Ijjf'i^uii 
i  occasion  in  company  with  his  wife,  at  Winchester  instead  of  •*•'*''■' 
"Westminster,  and  by  the  archbishop  of  Itouen  instead  of  the 
archbishop  of  York  '.     The  long  stonn  seemetl  to  have  ended  in 
a  profound  calm-     The  king  found  time  to  demand  a  scutage 
from  those  barons  who  had  not  joined  him   in  his  Irish  ex{)e- 
dition ',   and    set  to  work   with   characteristic   elasticity  on  a 
scheme   for  a  marriage  of  his  youngest   son  John  with   the 
heiress  of  Maurienne. 

144.  But  the  momentary  quiet  was  preparatory  to  the  real 
buret  of  the  storm,  which  had  lieen  long  gathering  in  regions 
far  more  dangerous  to  Henry's  power  than  the  council-chamber 
of  the  pope.     The  long  strain  of  the  Bfcket  quarrel  had  worn 

'  S*<  BsiiiHl!ct,  i.  31,  JJ ;  Hoveden,  ii.  %%-}/)■ 

*  K«neil.  i.  31.     Tim  queen  wan  anoiiiud  u  well  lu  vmwn«<l :  tlu>  yoang 
king  WM  orowued  only. 

*  Mwlox,  Uisi.  Exch.  p.  438 :  '  De  Butagio  niilituiu  i{ai  non  aUnimt  In 
HibemlMU  neo  denvio*  a«c  Diilit«i  pro  ••  mlienmt.' 
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OniMeaf  the  out  Lis  paticiice.  aiid  tlic  liumtlifttion  which  attondnl  \\\e  rmii 
of  the  legates  placed  him  before  uis  bHi'oiiH  ui  u  |)uEition  wmc 
no  English  sovereipn  had  yet  filled,     He  had  become  irrititU 
and  exacting,  had  ulieimted  his  wife,  aud  failed  to  secure 
love  of  his  children.     His  very  measures  of  reform  bud  zirraj 
against  huii  the  many  whose   interests  were   affected   hy  bil 
refoniiB.     A  conspiracy  against  his  life,  contrived  by  Adam  dd 
Port,  was   discovered '.     The  feudal  spirit  was   ready   fur    iti 
opjxirtunity,  wliich  Lewis  VII  was  eager  to  make.     The  <ild 
moil  who  ronienibercd  Stejihen's  time  were  passing  away,  and 
the  young  ones  were    looking   forward  to  the  rule  nf  a  nc^ 
generation.     The  Maurienue  negotiation  was  the  spark  that  i 
the  mass  of  disaffection  in   flame.     The  king's  proposition,  that 
a  proper  provision  should  lie  made  for  .Tnhn,  was  oppowtl  by  hiii 
eldest  son  :  he  demanded  a  substautive  share  in  the  administm- 
tioii  of  the  government ;  he  would  have  England  or  Normandy 
to  himself,  or  at  least  some  territory  of  his  own  where  he  bjkI 
his  wife   might    be  a   real    king   aud    queen '.     That    he   was 
promjited  by  Lewis  YII  uiid   encouraged    by  promises   of  tht 
lords  of  Normandy,  England,  and  Anjou,  the  historian  of  th« 
time  distinctly  as^rts ' ;  and  the  result  gives  some  probahilitr  ' 
to  the  statement,  although  it  is  not  probable  that  in  England 
an  actual  consjiiracy  of  any  wide  extent  whs  on  foot.     At  SlidJ 
lent,  1 1 73,  the  young  Henry  fled  from  his  father,  and  went  at  j 
once  to  Lewis.     The  king  immodialely  suspected  ireaMin,  and  | 
tct  the  castles  of  Norniandy  in  u  condition  of  defence.     No  timil  j 
was  lost  on  either  aide.     Lewis  called  a  cnuneil  at   Pane,  io] 
which  he  i>rii]>osi'd  to  assist  the   young  king  to  dethrone  hi( 
fuliier.  and  found  a  ready  assent  from  the  counts  of  Flnnder 
Boulogne,  and  Blois :  the  king  of  Scots,  his  brother  Da^'id,  and 
Hugh  Jligod   the  enrl   of  Norfolk,  also  undertook   to  suppor 
him,  and  received  the  promise  of  extensivR  hmiours  to  l>o  beJ 
stowed  if  the  rebellion  were  successfnl  *.     Each  of  the  allies  had 


ACAillt-t 
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'   .\t1nm  would  not  •Und  bis  trtAl,  ami  wna  imtlftwed,  liul  rrilurcd  •  few  | 
y«srB  aflcr ;  Bencd.  i.  35.   He  juiiiol  the  reli«U  in  1173  ;  J.  Fantunnr,  p.  6aj 

'  Bvned.  i.  41.  "  Ibid.  11.  ^j. 

'  Bened.  i.  44,  45  ;  Jordan  Kjuitoamc  (SurtcotSociaty),  |ip.  J-A,  15. 
Ult«r  writer,  wbo  wm  a  coatempomry,  denribei  a  <Wb«t«  held  \tj 
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a  different  ground  of  offence :  ihe  count  of  Boulogne  Lad  a 
claim  on  Mortiiin — he  had  married  the  daughter  of  Stephen, 
anil  Henry  had  tried  to  purch»so  liis  ri^iliis  over  the  Norman 
county ;  the  CDunts  of  Blois  and  Flanders,  besides  their  an- 
cestral liativid  to  Normandy  and  their  pious  indignation  on 
liehalfufthe  martyr,  had  each  liis  own  private  f,'nid),'o ;  Hi-nry 
had  fijiared  no  man's  interest  in  his  determiiiufion  to  round  off 
his  territorial  boundaries. 

Tlie  war  broke  out  in  June ;  and  the  news  of  the  invasion 
of  Nonnandy  provoked  an  immediate  rebellion  in  England. 
Tlie  English  carls  had  watched  with  disgnst  Henrj's  progres- 
sive measures  for  the  extinction  of  feudal  jwiwer.  Their  castles 
had  been  taken  from  them,  their  franchiseB  invaded,  their 
military  service  exacted  or  money  taken  in  commutation : 
every  advantage  that  the  feudal  oMigation  gave  to  the  king 
he  had  used,  hut  he  ha«l  allowed  tln'm  no  liberty  of  tyranny 
in  return.  The  moet  influential  amongst  them  had  still  very 
great  interests  in  Normandy :  the  earl  of  Leicester  had  the 
great  fief  of  Breteuil;  the  earl  of  Chester  was  hereditary  vis- 
count of  Avranches  and  Bnyeux ;  William  of  Anmale,  the  son 
of  that  Stephen  who  had  ln-en  s</t  up  as  a  competitor  againnt 
William  Rufus,  had  both  his  lordship  of  Fiuldernefts  and  his 
great  Norman  county.  Others  had  the  fancied  wrongs  of  a 
centnrj-  to  avenge ;  the  Bigoda  and  the  Mowbraya,  who  had 
risen  on  the  ruins  of  earlier  feudatories,  longed  to  realise  their 
strength  and  consolidate  their  local  ]Kiwer;  the  king  of  Scots, 
William  the  Lion,  and  his  brotlier  David,  united  the  grudges  of 
jealous  neighl>ourhood  with  those  of  natiunal  di>.like  and  feudal 
discontent.  The  English  relwUion  comprised  nearly  all  that 
portion  of  the  liaroimgo  which  inherited  the  traditions  of  the 
Conquest  and  the  ancient  Norman  spirit.  It  wa.s  a  Norman 
rebellion  on  English  soil.  They  hatetl  Henry  as  Count  of  Anjou 
not  less  heartily  tlian  they  feared  him  as  king  of  England. 

The  war  of  1173  l>egan  in  France.  Tho  count  of  Flanders 
invaded  Normandy  from  the  north,  tavX  took  Aumalc  and  it/; 


Htmrv'n 
Qnomiea  In 
Kmncv, 


OiUhrMk  1 
WMr  in  Jiin 
1173. 


tfnciiiluM  In 
RtigUnd, 


Ttig  Kngmij 

«ar  WBva 
mhoUlon  iif  I 
tlie  Noi- 


W/irla 


kinm'  of  S<y>t«  Iwfnn!  w»(riii|;  wkr  in  'oun  |>leai«r  jiarleiueQt,'  1 
of  tho  word  ;  p,  1 4. 

Ll   3 


iMt\y  iuu> 


516 


Cott»fiinlional  /tit/or^. 


[cH-il 


Hanry's 

rictoritf. 


of  Ihi)  jitBti- 
ci«r  in  1 173 


count,  too  catily  for  tlie  credit  of  the  latter ;  Lewia  invaded 
from  the  sout)i-eaBt,  and  l)eaieged  Venieuil ;  tlie  tarl  of  Chest* 
at  the  fame  time  raised   Brittnny  in  revolt.     Henry,  who  lu 
au  army  of  10,000  Bnibnnvon  niercenarieB  in  hiB  pay',  marche 
to  tiic  relief  of  Venieuil,  niid  drove  Lewis  out  of  t)>e  conntryj 
Le  then  moved  with  the  utmost  rapidity  on  Brittnny,  and  too^ 
tlie  earl  of  Chester,  with  a  host  of  Breton  nobles,  prisonrrs 
Dol.    This  enerffolic  defence  induced  Lewis  and  the  disobedienl 
sons  to    pifijjose   pL-itcu ;    but  in   the  intervalH  of  negotiation 
Henry  made  the  Wsi  use  of  his  time;  he  brought  VendAme 
submifsion,  and  had   completely  humbled    his    enemiea    befon 
Christ  raiis. 

Ill  Euf^land  the  struyik'le  began   later,  and  was   practicall} 
ilccided  without  the  king's  pcirsoniil  intervention.     The  jrovern- 
ment  was  still  in  the  hands  of  Bichard  de  Lucy:  of  the  grvftij 
earls,  William  de   Maiideville  of  t'ssex  was  fiiithful;    so  alM  | 
were    William    of   Arundel    the    hu^ljiiiid    of   Queen    Adeliz 
Reginald  of  Cornwall  the  king's  unrle,  and  Hamelin  of  Wai-enn 
tlie  king's  lirother;    so  too  were  StroMfjbow  the  con<|uei-or 
L'eland,  and  the  earls  of  Salisbury,  Warwick,  and  NortlmraptoB 
V)ut  these  earls  were  by  no  means  a  match  in  power  or  po«t*j 
tiou  for  those  of  Chester,  Leicester,  and  Derby'.     The  earl 
Gloucester,  the  king's  cousin,  tried  to  avoid  taking  part  in  thd 
struggle.     All    the    bi8ho]iB    on    both    sides    the    water   wer 
faithful,  except  Arnulf  of  Lisicux  and   Il\igh  of  Durham,  wh 
tried    to    temporise'.     Two    of    the    faithful    earls,    those 
Essex  and  Arundel,  were  with  the  king  in  France;    and  tl 
defence  of   the   tountry  ffll   chiefly   on   the  juHticiar,   who,  o^ 
hearing  tiial  the  war  had  broken  out  iu  Normandy,  determine 
to  strike  the  first  blow.     In  July,  acconipanie<l  by  the  earl 
Cornwall,  he  l>e>ieged  Leicester,  where  the  offieem  of  the  ea^ 
had  set  up  the  gtandanl  of  revolt :  he  burned  the  town,  bo 
failed  to  take  the  castle.     Ijcaving   n    force  to  continue   fl 


'  ncnedicl,  i.  51. 

*  Thu  lint  ur  tliu  kill),''*  aiipporten  !•  |^iv«u  In  <>ua  nf  i)ii>  .Mii-v  of 
diet  (vol.  i.  p.  51). 

'  Jord.  Fantoane,  pp.  16,  73. 
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niege,  the  justiciar,  this  time  in  company  with  llumfrcy  Bohun  Wuintiw 
the  constAblc,  Milvauced  on  Bi-rwick,  where  they  wei-e  detained  n'73 
until  Sejittmber,  when  the  eurl  of  LtricesliT  witli  his  wife  and  a 
liir|,ff  force  of  Fleniinga  landed  in  Norfolk,  ihiiI  wiis  welcomed  by 
Hugh  Bigud.     Ou  thlB  UCWB  the  justiciar  hastened  southwards  c«piur«  of 
and,  having  been  joined  by  the  earls  of  Cornwall  and  Arundel,  i>ii«at«r. 
defeatwl  and  took  ])iisoner  the  earl  and  countens  at  rornlwui, 
where  more  than  10,000  of  the  Flembh  mercenorieii  were  slain. 
The  prisoners  were  sent  to  the  kinj;,  who  now  ha<l  in  his  own 
hands  the  two  of  his  enemies  who  were  mo^t    dangerous  to 
him '. 

The  contest  however  was  not  over.     Eaily  in  1 174  the  king  inr 
of  Scots  invaded   Northumberlund,   tent  his   brother  David  to  1 
the  i-elief  of  Leicester,  and  reduced  the  Iwrder  fortresses  one  by 
one  to   surrender.     Roger   Mowbiay   who  held  the  castles  of 
Thii-sk,  Male«art,  and   Axholm,  and   the  earl   of  Ft-rrers  who 
had  fortilied  Tutbury  and  Duftield,  co-ofK-rated  with  the  earl  of 
Leicester's  knights  and  with  Hugh  Bigod,  who  was  ravaging  Cun 
his   own  county  with  another   Flemish   army.     Norwich   and 
Nottingham  were  burned  by  the  reljcls,  and  Northampton,  in 
spite  of  the  gallant  defence  of  the  townsmen,  was  plunderi'tl  •. 
The  justiciar  was  detained  in  middle  England,  npjmrcntly  nn- 
certain  against  which  of  the  enemies  he  thould  march  tirst ', 
and  employed  himself  in  Wsiegiug  Huntingdon  :    he  could  not 
leave  the  eountr>'  unsettled    behind   him;   the  king  of  i^^ots  Tiirvairaad  I 

might  be   in    Northumberland,  but   the   younger    Heniy  and  tr 

I'hilip  of  Flanders  with  a  great  fleet  were  waiting  for  u  fair 
wind  at  Uravehnes  ;  the  king  had  his  hands  full  in  I'oictnu ; 
the  count  of  Bar  had  landed  with  mercenaries  at  Hurtle{iool, 
and  it  was  uncertain  which  side  the  great  Hugh  de  I'uiset, 
bishop  of  Durham,  and  the  most  maguiiiceut  lord  of  the  whole 
north  couiitty,  was  about  to  take*.  ^ 

In  this  great  emergency  the  victory  of  the  royal  party  was  Fui.iujof  j 
teciuv*!  by  the  fidelity  uf  the  iicoide.     Tlie  barons  of  Yorkxhire  .iiimuHni, 


Hugh  1 


1174. 


'  Beuedicti 
KmiUkoii 


ir  58-6J:  Jordui  yantnniie,  p|i.  45-50- 


If-  53  «t- 


Baoxliot.  i.  64,  65. 


Ibid.  (If).  38,  4a 


5'« 


CoiistUvtioHat  Hittorif, 


[CBAC 


Cupiiircof 

July  13 

tUc  liuitii|i- 
etwit  of 
LiiMuln. 


Arrirnl  ».f 
11(0  kiiiK, 
Jul;  e,  1174, 


BubuibaloQ 
(tf  the  ratMl»| 
July  35-31. 


•IM.  JO. 


nnd  tbe  whole  forco  of  the  county  rallied  round  the  sheriff,  Rohre 
Stuleville ;    Archbishop  Koger  sent  his  vbssaIs  under  his  con 
Btahlc,  Ilobert  dc  Tliilli ;  liiuiulf  Glanvill,  AVillijim  cle  Voacy,  luii 
Bernard  oi'  BiiUiol  liruuglit  uji  their  knights  ;   nnd  the  iuuo^nihla 
army  overtook  King  Williaiu  at  Alnwick,  look  him  by  surprLs 
and  captured    him   with   the  leading    men    of   his   court. 
Lincolnshire,  Geoffrey,  the  king's  natural  sou,  the  btHhop-elect  1 
Lincoln,  collected  the  array  of  the  sliiro  and  tix>k  Axbolm  ; 
then  marched  into  Yorkshire,  where,  his  force  increaMng  n^  b4 
proceeded,  he  captured  the  other  castles  of  the  Mowbruys  '.     I| 
the  meantime  the  king  himself  had  arrived.     Immediately  on 
l.iiidiii<;  he  went  on  pilgrimage  to  Canterbury,  where  lie  com»l 
pleted   his  j>eiuince   on  the   day  tlrnt    the  king  of   Scots   wa 
captured  :  at  the  head  of  his  Braban^oiis  be  hastened  to  Loudon 
and   thence   to  Huntingdon,   which  surrendered   immediately,] 
From  Huntingdon  he  moved  against  Hugh  Bigod,  in  whom  iiom 
the  rebellion  centred.     The  veteran  conspirator  savi  that  tha 
contest  wns  hopeless  ;    without  11  battle  he  made  his  submi'sion 
to  the  king  at  Seleham,  and  surrendered  his  castles  :    n  week 
after  the  bishop  of  Durhana  arrived,  and  by  a  like  BubmissioK 
and  surrender  obtained  permission  for  his  nephew,  the  count  of 
Bar,  to  leave  the  kingdom  with  bis  forces:  the  same  day  the 
constables  of  the  earl  of  Leicester,  Roger   Mowbray  and  thid 
earl    Ferrers,    surrendered    their   fortresses,    and    the   stniggle- 
was  over  in  England.     The  king  returned  hastily  to  relieve 
fiouen  which  his  son  was  besieging,  but  his  short  stay  had  b««n 
euougli  to  j>rove  that  the  opportunity  of  his  enemies  was  over. 
Pence  was   made   in  September'  at  Mont  Louis  with  the  re-j 
WUiouB  sons,  and  in  December  at  Faloise  with  tho  king  o^ 
Scots. 

The  imix)rtanc«  of  tliis  struggle,  the  last  which  the  feudal . 
baronage  undertook  in  arms  against  the  royal  power,  may  excOM  - 
aome  amount  of  detail '.     The  result  in  France  may  tettUy  to  j 


'  Benediol,  I.  Cfi-'^l.  '  IbM   -  j 

'  *Sei)fuun,  ell  U  Dieic  fvi,  in«rM-!lli!  «tl  mult  i;nuit 
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tb»  skill  and  energy  of  Henry :  the  result  in  England  testifiei 
ohk'fly  to  the  constitiitionnl  hold  which  he  luid  obtainetl  on  thi 
Uidy  of  Ihc  nation,  on  the  C'hurcli,  and  on  thi'  newer,  lesi 
tlioitiU(5hly  NoruiJin,  portion  of  the  baronage.  Tht'  great  earls 
hud  indeed  conducted  their  revolt  as  if  they  had  never  intended 
to  be  successful.  They  liad  had  no  settled  plan,  no  watchwoi-d, 
no  cry  by  which  they  could  attract  the  {wople.  They  trod  in 
the  very  footsteps  of  the  rebel  earls  under  William  Kufua  and 
Henry  1,  and  they  shared  in  their  evil  fortune,  more  happy  than 
they  ill  that  they  had  to  deal  with  a  more  politic  and  niorf 
merciful  conqueror.  The  bishops  had  stood  firmly  on  the  king's 
side,  with  the  exception  of  Hugh  de  Puiset,  whose  temporising 
policy  had  redounded  to  his  own  confus-iou.  The  free  men  of 
town  and  country  had  been  faitldul  at  a  great  cost.  Norwich, 
Xuttingham,  and  Northampton  had  paid  dearly  for  their  fidelity, 
for  the  earls,  where  they  had  the  j)ower,  burned  and  ravaged 
the  towns  with  twofold  satisfaction.  The  sliires  liad  contri- 
buted their  force  willingly,  and  liad  done  good  work.  The 
baronage  which  had  sprang  up  since  the  beginning  of  the 
century  from  the  families  promoted  and  enrichetl  by  Henry  I 
which  in  many  cases  were  free  from  the  influeuce  of  Norman 
connexion, — )K>S8essing  no  Norman  lands,  and  unaftected  by 
Norman  preiKissessions, — which  was  learning  the  benefit  of  law 
and  social  security,  and  being  amalgamated  day  by  day  in 
sympathy  and  hopes  with  tlie  bulk  of  the  English  people, — the 
baronage  too  had  shown  lx>th  faith  and  gratitude.  Tiie  ad- 
ministration itself,  the  justiciar  and  his  subordinates,  had 
proved  e<|Uttl  to  the  strain  :  there  was  uo  treason  among  tlie 
ministers  ;  and,  if  they  had  shown  some  symptoms  of  weakness, 
it  was  owing  to  the  sudden  and  iK-wildering  character  of  the 
revolt. 

Henry's  victory  was  so  complete  that  he  could  afford  to  lje 
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generous  ' ;   he  bow  that  his  true  policy  was  not  to  revrngo  hiin- 
Gclf  by  exeouliuiiB  aud  coiifi»cutions,  but,  wiiil^rt  lie  turnc<l  hi<J 
euemies  into  fnciid«  by  hia  mercy,  to  disaiiu  them  rffectually. 
He  kept    a    tight   hand    on   their   ciistles,  uiauy   of  whiih   hoi 
dismantled';    he  is  said,  Komc-what  doubttuUy,  to  havu  rxucttnl 
no  ransoms  ;    he  shed  no  blood  aud  seized  no  inheritauces. 

145.  He  took  further  advantage  of  his  practical  supreuuicy  I 
in  the  country  to  go  on  witii  the  work  of  organisation  which  h«  I 
bad   l)egun  ;   and  one   result  of  the   robellion  was   his   more  I 
continuous  residence  in  England.     After  his  return  from  Fmnce  ' 
in   1175  he  stayed  two  whole  years   in  the  countiy ;   holding 
constant  councils  and  enforcing  fresh  measures  of  consolidation. 
He  had  now  filled  up  the  episcopal  sees  that  hud  l)een  vacant  since 
the  Becket  quarrel ;    Richard  of  llchester  and  John  of  Oxfoid 
bad  become  bishops  of  Winchester  and  Norwich  :  the  cbanceliur-  , 
ship,  which  had  long  been  in  abeyance  or  in  commission,  was  | 
given  to  Eal]>h  de  Wanieville.  treasurer  of  York,  who  liveil  in 
Nonnandy  and   discliarged    his    duties    by   meiuis    of  11    vice-  j 
chancellor,  Walter  of  Coutances '.     The   reality  of  the   king's  ' 
reconciliation  witJi  the  Church  was  exhibited  by  liis  attcudaucv 
with  his  son  at  an  ecclesiastical  council  held  by  the  new  arch- 
bishop, Richard  of  Dover,  at  Westminster,  the  week  alter  hw 
arrival,  in  May  1175.     Tliat  WHntsuntide  he  held  hi«  royal  court 
at   Reading ',   where   he  compelled  the  earl  of  Gloncester  to 


'  DialoguH  lie  Scacciiriu,  ii.  c.  3:  '  Cuutm  nuinerosaui  luiHtiiiiii  uiiiltitu- 
(linein  *oliu8  Divinoe  gratiae  uia^itudo  subvenit,  et  qimoi  pii^iAOte  pro  w 
Domino,  ric  in  brevi  pene  relwUei)  oinnr*  ubtinuit  ut  loage  loriius  quam 

|iriu>,  ex  eo  quo  iaBruiari  debiiit,  coufinnaretnr  in  regnn. Taai 

enormis  iic«len8  inc«ntoribua  inau(lit.i  p«percit  ini^ricordia,  ut  «onim  |>»tiei 
reniiu  suarum,  nuUi  v«ru  8t»tiu  «ui  vel  corpurum  (iinpemlia  suntinvrvut.' 

'  R.  Diceto,  i.  J95  ;    WQL  N«wK  ii.  c.  83.      The   »erip«  of  mcaaum 
toucluug  the  uaitlea  run*  over  Mjreral  year*.     Onlen  were  )(ivcn  fur  ilia- 
mantling  Iheni  immediately  aft«r  the  war ;  H.  Diorto,  i.  jg8.      Tbtae  wert 
executed  in  1176;  Bened.  i.  ui,   114.  i)6  (•«»  Ixilow,  p.   c^n\.     Un  ibe 
reatoration  of  the  earla  in  1177   their  caatlea  were  atill   retained  in   iho 
kiiig'a  hands  ,  Bened.  i.  1J4.  ijj;.    The  iMne  year  all  the  royal  caatla*  ia  ■ 
the  north  changed  their  iifliccm  1, Bened.  i.  160;,  and  nhurlly  after  (Ibii).  I,  1 
17S)  the  t.'ouncil  adviaed  lb«  kio^  to  keep  iu  hand  thoau  of  Uie  biatuip  oTJ 
Durham. 

*  H.  Dir.  i.  367.     Ilo  hidJ  it  till  I  iSi,  wb«u  the  luii«{  !{■«»  it  Vj  hia  I 
Geoffrey. 

*  't'uriaui  et  featuiu  rc){ium  ;'  Bene<l.  i.  91.  91. 
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Kurrcndcr  the  caittle  of  Bristol,  aud  showed  his  consc-ioasneas  of 
hia  own  Btrcii^tli  by  wvcrely  enforcing  the  foi-est-law  tigniust 
the    bt«n>n>i.     Aft<r   »    foiifcri'ni'e    with    (lie   AVeUh   ]ii'iiiceH   iit  Usury  i 

ti  !■  I'lir  II  llill  WouUatotk 

(iiou<M'st<-i   ,  III  whicli  he  forced  thnii  mid  Uie  iKutlcr  biirons  to 
8wear  pence,  he  held  a  great  council  at  Woodstock',  where  he 
filled  up  the  vacant  nlibacies,  ruid  issued  an  e<liet  by  which  the 
(leriions  who  hud  iK-eii  lately  in  anna  iiguiiiat  him  were  forbidden 
to  come  to  court  without  a  summons  ;  uo  one  was  to  remain  ut 
the  court  between  sunset  and  sunrise  without  J)el'nli^siull ;  and  no 
one  on  this  side  the  Severn  was  to  wear  ninis  us  a  part  of  hiji 
ordinary  hahit ;  men  had  gone  about  with  bows  and  arrows  and 
hharp  knives  too  long'.     Thence  he  went  to  Lichiiehl,  where  he  »t  Ui*3 
iiauged  four  knights  for  the  murder  of  a  forester  :    thence  to  ut  Notuuc- 
Nottingliam,  where  he  held  a  great  visitation  of  the  forests,  aud, 
liotwithst-nnding  the  expostulation  of  tlie  justiciar,  exacted  large 
sums  as  tines  for  the  wa&te  of  the  vert  and  venison,  which  he 
had    himself   during    the   war   authorised    his    supporters    to    . 
destroy".     This  conduct,  which  was  in  itself  unjui^tifiable,  was 
probably  provoked  by  the  extra%af;aiiee  with  which  the   per- 
mission had  been  used.     He  next  went  to  York,  to  receive  the  «  fork, 
(ubmissinn  of  the  Scots  and  the  homage  promised  by  the  king 
at  the  peace  of  Falaise.     In  October  he  held  a  great  council  at  ■»'  WiuAwr^ 
Windsor  \  and  concluded  a  treaty  with  the  king  of  C'onnnught. 
Immediately   after   Christmas    he   called    a    great   council   at 
Northampton,  in  which  he  n-iiewed  and  amplitiod  the  Assize  of 
Clarendon  *. 

The  state  of  the  kingdom  since  the  death  of  Qerket  hnil  Ijeen  inumai 

,    ,       ,  ,  I'll-  •  I      <Mln»lttl»ln 

SO  unsettled,   that  the    measures  wliicu   the    inquest    into   tJie  ttun. 
conduct  of  the  sheriffs  was  intended  to  promote  must  necessarily 


'  '  Magnum  tenucmiit  ooncUium  apnd  Oloueatruun ; '  BenoO.  i.  91. 

'  '  Mufuiini  conuii  pmedictis  regiban  r«l eliraveruut  [epucopi]  conuliuin ;' 
IWneJ.  i.  9J. 

'  Ibid. :   '  In  i(wo  ftutem  concilio  praeccpit  r«x  publico  edioto,'  &c, 

'  n>id   p.  94. 

'  Ibid,  p  101  :  '  CuiiifrngBtlt  kpiid  Windvihoven  .  .  .  arcliiepiaoopo  Caa 
tuarienn  et  rpiacofiia  .\ngliAe  et  comitibua  et  ban<iii)iu>  temii  au*a.' 

'  '  Mft^oiuiu  ixiDciliuiii  de  •Ltttutiii  r«);ui ; '  H«;ii«l.  i.  107.  *  Curam  «pt- 
MH>pt(,  ouiuitibu*.  liaiuailiu*,  mUilibu*  d  aUii  hotuinibui  rait ; '  R.  IiimCo, 
i.  404. 
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have  been  suspondeJ :  but  the  admiiiiBtititiou  hml  not  for  nm 
iiioineiit  becu  ilislurbed  iu  its  onliiiiir)-  course.  The  kiug  bad  eX' 
acted  the  scwtage  for  the  Irish  expedition  in  1 1 72,  and  iu  1 1 73  si: 
detai-bineiils  of  Kxdie(|uer  oflieers  hud  tukeu  11  liillnge  through' 
out  the  country,  und  held  courts  of  justice  ivt  the  siiino  time', 
The  next  year,  a  year  of  war,  left  no  time  for  judicial  bubinens, 
but  in  1 1 75  the  sliires  were  visited  by  justices  ugoiii.  Entr 
year's  account  presents  a  different  niTiingenient  of  circiiitu,  or 
different  stjiff  of  judgeg.  The  Assize  of  Norlhompton  pl»ce<l 
this  jui'isdiction  on  11  more  permanent  footing. 

The  Assize  of  Northampton  was  issued  in  January,   1176*, 
and  fonned,  like  that  of  Clarendon,  u  Iwdy  of  instructions  foi 

e  itinerant  justices.  It  contains  thirteen  articles,  many  oi 
them  marked  by  a  severity  which  contrasts  unfavourably  with 
the  character  of  the  earlier  document,  but  which  was  uo  douht: 
called  for  by  the  condition  iu  which  the  country  liad  been  left  byl 
the  late  war.  The  jiunit^hment  of  felons  is  made  more  cruel  tluuii 
before ;  stringent  measures  are  directed  against  fugitives  atd' 
outlaws,  and  the  manner  of  presenting  the  report  of  the  in<|uc9lr 
is  defined  in  nearly  the  same  language.  But  the  influence  ofl 
the  commission  of  1170  is  traceable;  the  sheriffs  are  not  now 
associated  with  tlie  justices  as  the  persons  to  whom  the  reporfc 
is  to  be  made,  and  a  particular  inquiry  is  ordered  into  thai 
receipts  of  the  king's  bailiffs.  Other  articles  have  s]K<cial  refer- 
ence to  the  recent  rebellion ;  every  man,  be  he  earl,  baron,  knight^ 
freeholder,  or  villein,  is  to  take  the  oath  of  fealty,  or  to  b« 
arrested  as  the  king's  enemy ;  the  castles,  the  destruction  nf 
which  had  bceu  ordered,  are  to  be  really  destroyed  ;  and  n^port- 
is  to  he  mode  to  the  king  as  to  the  ])erformauce  of  the  duty  of 
castle-guard  by  those  who  are  liable  to  it.  Nor  was  the  visita- 
tion confined  to  criminal  jurisdiction  ;  the  judges  were  to  take 
recognitions  of  novel  disseisin,  and  to  hear  every  sort  of  plea  that 
was  coguibtdile  mider  royal  writ  touching  fiefs  of  half  a  knigfat'ii 
fee  or  le.ss.  In  their  fiscal  capacity  they  were  tu  exnntiue  into 
the  esoheatft,  wardsliips,  crown  lands  and  churches,     Tlie  fonrtld 

'  Pipe  ItuUa  of  ilie  M.-veraI  ymn  ;  MaJux,  Hiit.  Kxoh.  p|i.  8.4  u|.  I 

'  B*u*>l.  i.  10-  •4.  :  Huvcileii,  ii.  89  w|. ;  Si-lucl  C'linrUr.    i-il.  I'.  1).  if^^J 
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article  directs  tlint,  111  t-he  case  of  the  death  of  a  freeholder,  the 
rigliU  of  his  family,  hiB  will  and  his  debts,  are  to  be  provided 
fur  iK-fore  the  relief  ia  ptid  tu  his  lord  :  and  that  (|uestioiig 
lU'isiii^  as  to  the  uatiirc  of  his  tenure  lU'c  to  lie  decidod  by  a 
recogiiitioix  of  twelve  men.  This  clitnite  is  probably  the  text  of 
the  law  on  which  the  assize  of  MoTt  (tancenUr  as  a  jiart  of  the 
regular  process  was  fonnded.  The  execution  of  the  Assize  of 
Nortliamptou  was  committed  to  sue  detachments,  each  consist- 
in),'  of  thi-ee  judges ' ;  to  each  detachment  n  cluster  of  counties 
or  circuit  was  aRsigned :  of  the  eighteen  judges,  eight  were 
barons  acting  as  sherilfs  at  the  time,  and  in  most  cases  one  of 
the  three  was  sheritf  of  one  of  the  counties  in  his  circuit.  The 
lists  of  the  sheriffs  show  a  considerable  change  of  officials  in  the 
year  following  the  assize,  with  the  marked  result  of  throwing 
the  sheriffdoms  more  entirely  into  the  hands  of  the  court. 

The  years  11 76  and  11 77  were  occupied  with  constant 
councils,  iu  which  all  sorts  of  business  were  transacted :  the 
disputes  Ijetween  the  two  archbishops  furnished  occupation  for 
more  than  one";  the  marriage  of  the  king's  daughter  with  the 
king  of  Sicily  was  contidered  m  another';  iu  a  great  council  at 
Winchester,  on  Michaelmas-day,  1176,  the  king  took  all  the 
castles  of  the  kingdom  into  his  hands,  not  even  sparing  tliose 
of  the  faithful  Richard  de  Lucy ' ;  and  iu  a  court  held  at 
Westminster,  November  12°,  he  received  the  ambassadoi-s  of 
both  emperors  and  several  minor  princes.  In  11 77,  as  in 
1 1 76,  Nortlmmpton  was  the  place  chosen  for  the  January 
council';  iu  a  court  held  in  February  at  Winchester,  the  king 

'  Tba  UMoei  itf  tlie  jadi^eii  >re  given  io  the  Chrooiole  of  Benedict,  i. 
lor,  108. 

*  There  vu  a  cuancil  of  clergy,  Mkrch  14,  1176,  kt  Westmiiuter  to 
mtvi  the  Roman  legate ;  there  the  two  arehbithopii  quureUed ;  on  the  1 5th 
of  Auguat  a  council  of  bi«hu{«,  earla,  and  barons  met  tu  tettle  the  Jtrife ; 
liened.  i.  ill,  118. 

'  Un  the  arririil  of  the  Sicilian  ambawadon  Henry  calletl  tiigether  the 
nr.  1.1.;.!,..,.^  l.iMl,..,,«  ..i.ri.  ..n.l  -T jiieittwrc  of  the  kingdom  on  the  i5lh  of 
I  .^ '  '  iei  and  '  habito  tRictatu  coiomum  '  the 

[Jji  .  .  i.  408;  Ueiied.  i.  116. 

'  lieiiol.  i.  m;  K.  i/icelo,  i,  414. 

'  R.  Diceto,  i.  416. 

*  '  Magnnm  oelebravit  coucitiuui  cuut  epiacopi*,  oomilibui  et  iMuunihiu 
■nk;'  B«na<l.  L  13;. 
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directed  a  new  inquest  into  the  conduct  of  the  royal  bailifTs,  and 
iESucd  tiummoDses  for  a  gciw-riil  fcudiil  levy';  jit  tlie  begiuuing 
of  Lent  a  ^eut  asseiubly  wus  held  in  Londuti,  in  whicli  Hrit 
arbitrated  betweeu  <he  kiiiga  of  Custille  lujd  Ntivarro  with  tLo 
advice  tf  his  court'';  iu  May  tlie  king  held  u  council  at  Ged- 
diii^tun  to  treat  'of  the  peace  and  stability  of  thn  lealm,'  and 
anotlier  at  Oxford  to  wituess  the  uomiuation  of  John  as  kiug  of 
Ireluud,  and  the  juirtitiou  of  that  country  aiiiong  the  baroua 
who  had  joined  iji  tlie  adventure  of  the  conquest  '.  The  nejt 
month  at  Winchester  all  ihe  tenants-in-chief  were  called  togetlier 
to  hear  tlie  king's  )>ur])06e  of  going  to  Normandy,  and  to  j^re- 
pare  to  accompany  him  '.  A  great  expedition  waa  contemplated, 
but  the  necessity  for  war  was  averted  for  the  time,  and  the 
forces  returned  home,  spared  from  the  danger  of  affording  a 
precedent  for  foreign  service  in  time  to  come.  But  although 
the  army  was  not  needed  in  Normandy  the  king's  pretence  was 
indispensable,  and  in  August  he  left  England  for  n  year  ;  daring 
which  the  country  enjoyed  jirofound  quiet. 

He  retunicil  in  the  following  July,  and,  as  usual,  Eiguulised 
his  presence  by  some  energetic  reforms.  This  time  his  zeal 
took  the  shape  of  an  attack  on  the  Curia  Regis.  He  h.id  heard 
that  the  measures  of  the  justices  had  been  oppi-i'^nivf   ilmt  ibeir 


I 


'  The  ■herlfTs  were  to  report  at  tlis  Euiiter  Kxclicqiur :  '  I'lAuteoA 
ibidem  per  cuniili.i  fauili&rium  suoruni  iiiamlavit  omuiLus  coinitiliu*  »t 
baronibua  et  inililibun  regni  ()ui  <)a  «o  in  caplle  tenebant,  qocxl  omni 
ooouionc  reiuota  eaaeiit  bene  ]>arati  e<]uif  et  urinis  ftpiid  lxindonia«  in 
nciavia  ulaimi  PaachAe  aeoiituri  eiiui  inde  iu  Nortnaiiuiam  rt  uioraluri 
aeouni  per  unum  annau  in  partibiu  traiwuuirimt  ad  ouMitiuentum  etmuu ;  * 
iteneil.  i.  138. 

'  '  Mandiivit  archiepiacopix,  epiacopi.',  romitibiK  et  haronibm  totiut 
Angliiie  quoj  esxent  ad  euui  apud  Lundunia«  Dominica  prox inui  pmt  eaput 
jejiinii;  habiturut  euiiii  erxt  illoruni  cuiuilia  >Ie  ijuudaiii   j    '  '  nd  ■ 

inter  duua  reges  HiKp.iuine  ; '  Bened.  i.    139.     ■  Vinerunt  .  ,  fit 

ilecaui,  tut  arcbiiliacuni  qtiot  miiIj  numero  titm  ca/lelkant.     ^  ■ i<  •liani 

illiic  comitenut  baroneHregui  ([uoruin  non  e4t  nuutenia;*  ibid.  145.  *  .Vrnhic- 
piacopui  Cantunrien^ia  et  epitoopi  Aoj^tiac  ([iii  aderant  et  couitea  et  barunoa 
Mgni  .  .  .  adjudicaverunt ;'  ibid.  151. 

*  IJened.  i.  160,  161. 

*  '  V^enerunt  etiain  illuc  ad  eiun  comitea  et  1> 
per  aumniouitiunem  auam.  .  .  .  Cuo^n-iiKati*  ita<i 
tonine  rex  |i«r  o>iU)<ilium  eviiiiii  tranafrelatiuucm 
178.     Tlie  kint;  bimxir  raileil  Aut'Ual  17;  tVnrtU  i,   ii^;  ami  raiumcd 
July  15,  "r^  ;  ibia.  .0-. 
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numlter  was  far  toii  gi-eiit :   eighteen  jodgcs  iire  said  by  the 
dirouicler  to  have  bevn  acting  at  once ;  possibly  the  eiglitren 
who  had  gone  on  circuit  in  1 176.     Without  actually  dismissing  HUnh 
IhcHO,  the  king  by  the  iidvicc  of  Iuh  council  chose  five  of  his  own  K<;gi». 
iuimediiito  sei'vante,  two  clerks  and  three  laymen,  before  whom 
ho   ordered   all   the   complaiutsi   of   his   people  to   be   brought,  1 

reserving  the  harder  cases  for  his  own  bearing  as  before,  to  Ikj  *~ 
decided   with  the  council  of   the   wise'.     In   this   meaaure   is  The  germ  < 

,     ,  _      .  !>    \      r^  r  »-  •       •     -,         ,      "  lJ>e  King'*  I 

trHcrilthc  foundatluij  of  tlie  (  g^irf,  n\  K;np>  ^  Ri-ji  i-h  ^  a  Bftparntft  Itenoh,  umJ ' 

i^oi]unittec  of  tiie  Curia  m'trlK  ;  whilst  liio  power  of  hearing  of  cho 
np|)ealg,  as  now  reserved  to  the  king,  niark.s  an  important  step 
in  the  development  of  the  judicial  system  out  of  which  the 
equitable  and  appellate  jurisdictions  sjirang.  The  immediate 
cflVct  of  tliis  measure  is  uncertain,  for  the  two  following  years 
produced  great  cliaDge«,  l)Oth  personal  and  officiul. 

S<wn   after  Easter,    1 1 79,  Richard  de  Ltiry,   who  had   been  RIcluinl 
thief  justiciar  for  twenty-five  years,  and  who  hud  been  faithful  re«i(iuiB 
to  the  king  and  just  to  the  people  during  the  wholi.-  time,  re- 
signed his  office,  and  retired  to  the  monastery  of  Lesues,  which 

he  had  founded'.     Hi-nry  took  advantage  of  the  event  to  re- X"* <iivi- 

111  •     •  I      1    •   •         •         •  Mill       •*""  *"*' 

model  the  provincial  administriition  :  in  a  great  council  held  at  <ii»tiib>itiua 

.■r-      1  •  •  1         I  *.      •         •         •  I         1      o/Judiclal  I 

Windsor,  setting  aside  the  arrangement  of  six  circuits  so  lately  wnrk,  iitjJ 
drviied,  he  divided    England   into   four  districts,   East,  Wetit,  I 

Midland,  and  North.     To  each  of  these  five  judges  were  assigned,  M 

one  bishop,  one  or  two  chaplains  or  clerks,  and  three  or  four  I 

la)nien.     The  northern  circuit  had  no  bishop,  but  six  judges,  1 

^  one  of  whom  was  Kiinulf  Glanvill.  Of  the  whole  Ixnly  only  Tiiroo  i 
eight  had  lieen  before  employed  in  a  judicial  capacity,  and  most  unions  th«j 
of  the  new  justices  are  traceable   as  succeeding  in  process  of  I 

time  to  slieriffdoms  and  other  high  offices '.     The  rejrort  of  the  J 

comiui»siou  was  made  to  tlie  king  in  August,  but  the  accounts  I 

npjiear   in    the   roll   of   11 80.     Ralph   de    Diceto    explains   the  I 

mea(>urc  as  an  nttcinpt  on  the  kiiigV  |Hii't   In  ii.-r  the  liiMJiops  of        ^J 

'  Bennl.  I.  107.     Sr«  Iwlnw,  %  163.  ^^H 

'  I<«li«<l,  i.  J3S.     'Tunc  rex  cmii^egatiii  e[iitiM|iiii  et  cniiiitiliuii  et  pro-  V 

tstribiu  regni  .  .  .  conuunni  ruruin  conniliu,  coram  rege  lilio  iiu>  diviitit  in  ^^m 

<|aBtuor  |HirU'9  .Ani,-liiitii ; '  ibid.  ^^fl 

>  ligned.  i.  ]j8,  139.  ^^H 
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Winchester,  Norwich,  and  Ely  ns  checks  on  the  lay  officials,  or 
at  least  eo  to  blend  lay  and  clencul  influences  in  the  arrange- 
ment as  to  secure  equitiilile  treatment  for  the  litigants'.  The 
exj>edieiit  seeniK  scarcely  to  hiive  l)eeii  &ucces.*ful :  it  was  not 
repcAted ;  Ranulf  Glanvill,  the  great  lawyer,  was  almost  imme- 
diately lifter  ap|)ointcd  to  the  place  which  Richard  de  Lucy  had 
held',  and  under  liis  iidmiiii.strnlion  the  king's  long  and  varied 
experiments  came  to  an  end.  It  is  prohaUe  that,  in  faithful 
discharge  of  duty,  and  an  inventive  or  adaptative  genius  for 
legal  proceedings,  he  came  uj<  to  his  master's  ideal  of  a  good 
judge. 

116.  The  remaining  years  of  Henry  funii.sh  little  that  is  of 

constitutional  importance.     He  paid  during  the  time  four  long 

visits '  to  England,  and  on  each  occasion  left  the  impress  of  his 

I  presence.    In  1 180  he  ordered  a  new  coinage,  the  second  coinage 

lof  the  ivign ;  for  the  pi^omise  made  at  the  treaty  of  Wallingford 

'\aA  been  redeemed  in  1158*.     Iij_li8j  lie  issued  the  Assize  of 


'  R.  Diceto,  i.  434-437- 

'  Hovcden.ii.  315. 

'  The  datea  are  aa  tollowi: — In  April,  11 80,  the  long  went  to  Nor- 
mandy;  he  retumed.Iiily  J7,  1181.  He  left  again  March  3,  1 18]  ;  returning 
June  10,  1184.  He  left  again  April  16.  Il8j,  and  returned  April  J7, 
1186.  Leaving  next  February  17,  11 87.  he  returned  January  30,  it 88. 
Ui«  final  departure  from  England  took  place  July  to,  ii<S8,  and  he  died 
July  6,  ii8g. 

*  See  above,  ]i.  361.  The  offences  of  the  coinerx  hud  called  forth  some 
very  •evcre  mcaauren  on  the  ]>art  of  Henry  I,  who  by  his  charter  had 
proinued  to  secure  the  parity  of  the  coinage.  William  of  Malmcabury 
(Hist.  Nov.  ii,  {  34)  uieutionn  the  depreciation  of  the  coin  a«  an  act  of 
Stephen,  ami  the  private  coinu^o  xf  the  bnronii  was  one  of  the  |>oiutB  noted 
by  William  of  Ntwbur'jh  at  the  Kame  period  i  iibove,  p.  354  '.  Henry  had 
very  early  takrn  meaSHrcii  to  restore  the  coin  to  ita  due  weight,  and  had 
ortlercd  a  common  coinage  for  the  whole  country  in  be  struck,  which  alone 
waa  to  bo  taken  at  the  Kxche<|uer  ;  Dialogua  i.  c.  3,  In  the  Pipe  Roll  of 
the  lecond  year  of  the  reign  are  gome  notice*  of  the  punishment  of  fraudu- 
lent moneyers ;  but  the  first  mention  of  the  '  commutatio  monetae '  is  in 
1158.  The  new  coinage  of  1 180  was  received  by  the  people  with  suspicion 
(W^.  Newb.  iii.  c.  5);  but  the  severe  measures  against  the  nioneyers  were 
.igain  necessary.  An  assize  was  issued  by  which  the  payment  of  the  old 
coin  was  (U-clared  unlawful  ;>fler  Martinmas,  and  the  new  coinage,  strnck 
under  the  management  of  I'liilip  Aymar,  a  native  of  Touraine.  was  thus 
forceil  into  circulation.  Uiduckily  I'hilip  was  found  conniving  at  the 
fiwidi  of  the  moneyen;  the  minor  olfenden  were  punished,  but  he  was 
•"''  e^aped  to  France.  Italph  Niger  lays  the  blame  on  the  king 
op  of  Canterbury  :  '  Being  himself  corrupted  by  Archbishop 
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Arms,  by  wl'it^li  *'e  'lirfi'lcj  ^ 'if-MJlilJ"  If^^mt'"'  JJa^m^fl-aiL  ^tic 
counti-y  to  grovuje  XltPiPaplyp"  f^^^  arnnvnr  according  to  their 
ipp^na.  1111(1  tli£  iiKiiiij'v  hy  oittli  of  lepiil  juries  io  cietenniiiejne 
liiilnlity  tif  I'acli '.  Thu  Kiiuie  year  Tie  niiule  fiis  sou  Geoft'rey 
cbiincellor.  In  1 184  lie  pramulgatecl  the  Assize  of  Woodstock, 
a  code  of  forest  ordiiiaiicen,  which  were  very  gtringcnt,  but 
Huinewlmt  less  inhuinaii  thiiu  the  cuatcms  of  his  gi'audfather'. 
In  1 1 86  he  lilled  up  the  vacant  churches,  objecting  in  a  signi- 
ficant way  to  the  election  of  the  officers  of  liis  court  to  tUo 
liishoprics,  and  thus  delaying  the  proniotiou  of  Richard  the 
Treasurer,  Godfrey  de  Lucy,  Herbert  the  Poor,  and  other  rising 
men '.  Tlie  same  year  he  assembled  an  army  for  an  expedition 
to  Galloway,  but  at  Cnrlislo  he  received  the  homage  of  the 
rebellious  lords,  and  returned  home  taking  a  scutage  of  his 
barons*.  In  11 88,  after  the  shock  of  the  capture  of  Jerusalem, 
he  obtained  from  a  great  national   council   ut  Cleddingtoii '  a 
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RicliArd,  lie  aufTored  the  coin  to  bo  corrupted,  and  uevcrtholeM  hiiiigcd 
the  corrupters  of  it ; '  Ralph  Niger  (ed.  ATistruther),  p.  168.    Cf.  It.  Diceto, 
ii.   7;  Gervnse,  i.  2ij^;  Madox,  Uiiit.   Eich.   189  tq. ;  Benedict,  ii.  pref. 
pp.  ci-civ. 
'  Benedict,  i.  178  •q. ;  Hovedcn,  ii.  161;  Select  Clukrt«rs  (3rd  edit.\ 

P-  '53- 

^  Benedict,  i.  3^3,  324;  Hovedcn,  ii.  343;  Select  Chuien  (3rd  edit.), 
p.  I.lfi. 

'  Benedict,  i.  346 :  '  Rex  .  .  .  election!  de  illis  fiurtae  comiciitirc  miluit, 
rei<|>onden8  illoa  iiatli*  divites  eaie,  el  ae  de  cetero  uiinquani  daturain 
cpiBco|i&tuni  alicui  pro  amorc,  vel  cnn-saneruinitate,  ve)  oonailio,  vel  preoe, 
\k\  pretio,  red  illia  quos  elegcrit  aibi  DoniinnK.' 

*  Benedict,  i.  34S  ;  Madox,  Hist.  Kxcli,  p.  441. 

'  '  (Jonvocatis  arc)iie|>i8co|K)  et  ei>iao()| lia  ot  comitibus  ct  baronibiu  rcgiii ; ' 
Bi'nediot,  ii.  33.  The  urdlunnce  in  in  Benedict,  ii.  30;  Hovcdtn,  ii.  33,'i; 
.Silcct  l'hart<;n!  (ctl.  3).  p.  1  jg.  The  council*  uf  the  later  years  which  have 
not  iK'cn  mentioned  in  the  above  nute.4  were  as  fullown  : — 

In  1184  Ranulf  Ulanvill  held  a  council  to  delil>eratu  on  the  pope's 
demand  of  nn  aid  from  the  cler^ ;  Beoed.  i.  311.  The  king  returned  to 
Engla,pd  on  the  loth  of  June,  and  held  a  council  with  the  bi<hop«  and 
monka,  at  Reading,  Aug.  5  ;  at  Windsor,  Oct.  13  ;  and  at  London,  Uec.  j  ; 
R.  Diceto,  ii.  J2. 

In  118,:;  tlie  king  held  a  council  of  bUliopa,  abbot*,  earls,  and  tiarous  01, 
the  17th  iif  .March,  nl  ClcrkenwelJ,  to  diacuui  a  cruaade  ;  fiened.  i.  336  ;  XL 
Diceto,  ii.  33.  At  the  Kanter  court  be  knighted  John,  and  gave  the  county 
of  Huntingilon  to  the  king  of  Scut;:.     On  April  16  he  went  abroad. 

In  1 186,  having  returned  April  37,  he  met  the  biahopa  and  clergy  at 
Eynfiham,  May  25  ;  the  council,  which  waa  held  for  the  election  of  bishopa, 
tat  for  eight  days  ;  It.  Diceto,  ii.  41,  43  :  and  a  xiiuilar  assembly  was  held 
at  Marlburuugh,  Sept,  14.    At  Cliriitmas,  at  Guildford,  a  very  solemn  court 
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I  promise  of  h  tithe  to  lie  coiuril)ut<'d  towuitls  the  Cnisadp,  for] 
I  the  assessim-nt  and  collection   of  which  liis  favouritn   plan  of] 
inquest  by  jury  was  again  employed.     But  although  (hca«  actaf 
have  an  importance  of  their  own,  the  real  iutei-est  of  this  period 
of  Henry's  life  lies  outside  of  England,  in  his  content  with  Lis 
disobedient  sous  and   King    Philip  of  France.     During    Uiete  | 
strupples  the  English  haronage,  as  a   rule,   was  faithful ;    Inil, 
had  the  great  earls  cvfn  wished  to  renew  their  pretensions,  lliey 
were  too  tightly  buui:d  by  the  royal  policy  of  precaution  or  by 
personal  gratitude.     Hugh  Bigod  ha<l  closed  his  uneasy  career  in 
1177:   the  carl  of  (  he»ter  had  Iwen  restored  to  the  royal  favour  • 
aud  made  useful  in  Ireland  the  fame  year ;  he  died  in  1 181 :  th*  I 
earl  of  Leicester  had  recovered  his  estates,  witli  the  exception  ofl 
the  cHhtles,  in  11 77,  and  continued  faithful;  although,  when  the 
young  king  relwlled  in  1 1 83,  it  was  thought  ueceasttry  to  imprtaon 
him  as  well  as  his  wife',  to  keep  them  out  of  mischief;  and 
the  same  precaution  was  taken  with  respect  to  the  earl  of  Glou- 
cester and  others  :   Koger  Mowbray  went  on  a  cru.wile  in  1 186. 

Tliere  is  no  trace  of  any  sympathy  felt  in  England  for  tlie 
revolt  of  the  king's  sons  in  1183;  and,  if  tliei*e  had  Wen  any 
such  feeling,  the  fhort  duration  of  the  struggle,  which  cloaed  at 
the  death  of  the  young  king  in  June,  would  have  prevented  its 
manifestation  :  but  the  war  was  really  con  lined  to  the  Poictevin 
provinces.  The  rebellious  son,  on  whom  much  empty  sentiment 
has  been  wasted,  was  a  ghowy  and  ambitious  man,  |x>sges8ed  of 
popular  aecomplislunents,  and  professing  synijiathy  with  the 
baronial  party  which  his  father  was  constantly  employe*!  in  re- 
pressing'.    He  had  some  gifts  that  his  father  wanted,  or  did 


WW  held,  aud  the  grand  Hrjeantiei  uinal  at  tho  coronationii  were  parforaunt ; 
B«ned.  ii.  3. 

In  1 1S7,  un  Feb.  i ;,  tkv  king  went  atiro*d  ;  he  returned  Jnn,  30,  1  tSD. 

In  1188,  nn  FeU  11,  be  held  tbe  council  ftt  ('•e<ldingtan ;  on  the  loUi  of 
July  lie  went  abroad,  and  never  returned. 

*  Bened.  i.  394.  Tlie  im|>ortani-c  of  the  cuunlesH,  who  U  almott  alwa)i> 
mentioned  n»  presoi\t  whrre  her  hiuban4l  wu,  in  worth  ni<li<  r-.  Shi-  wa> 
I'elronilla,  the  heirrm  of  tlie  family  of  Iiniiilin>.'«ni1.     Tin  '"T, 

Aininia,  <Kiut  dani.'ht«- .if  Kalph  II,  wm  of  Ka1|>li  iJnndwrbv  '  1  of 

Will-  :,iob 

all  I 


.t.|U 
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not  tnke  the  pnins  to  exhibit ;  and  eitlier  by  these,  or  as  a  result 
uf  his  father's  uiiiupuluiity,  won  from  the  aotialists  of  the  time 
the  character  of  n  ]>opulAr  favourite.  His  conduct  however  was 
thttt  of  an  unprincii>Ied.  ungrateful  son,  a  faithless  brother,  and 
a  coutcmplible  politician  ;  he  was  in  fact  a  puppet  in  the  hands 
of  his  father-in-law,  of  his  mother,  or  of  the  feudal  party  in 
England,  Normandy,  and  Aquitaiiie, 

The  contest  with  Richard,  which  occupied  the  last  year  of 
the  king's  life,  was  watched  by  the  English  with  even  lees 
anxiety ;  for  they  had  little  fetir  of  the  issue,  and  knew  very 
little  about  Richard.  The  suddun,  profound,  ami  fatal  difcom- 
iiturc  of  the  king  took  the  nation,  as  it  took  the  whole  western 
world,  by  surprise '. 

The  internal  udniiuistration  of  these  years  was  regular  and 
peaceful.  Year  after  year  the  judicial  and  financial  officers 
make  their  circuits  and  produce  their  accounts  ;  both  judicial 
and  financial  receipts  accumulate  ;  and  the  gross  income  of  the 
last  year  of  the  reign  reached  the  sum  of  £48,000'.  Ranulf 
Glauvill  also  during  this  time  drew  up  or  superintended  the 
corajx)sition  of  the  Liber  de  Ltgibus  Ang/ine,  on  which  our 
knowledge  of  the  Curia  Il»?gis  in  its  earliest  form  depends ;  to 
a  somewhat  earlier  period  l>elongs  the  Dialmjus  (U  >Scaecario  of 
Richard  Fitz-Neal ",  and  the  recension  of  the  English  laws 
which  may  have  been  revised  by  Glanvill  *.  It  is  possible  that 
all  three  works*  were  drawn  up  at  the  king's  command,  to  put 
on  record  the  methods  of  proceeding  which  liad  depended  too 
much  hitherto  on  oral  and  hereditary  tradition. 

Henry  died  on  the  6th  of  July,  1 189,  having  to  the  last  week 
of  his  life  refuses!  to  allow  to  Richard  the  recognition  of  the 


Quietness 
of  England 
during  th« 
king's  lAst 
truublM. 


Henry's 
dc«tb,  July] 


uiartyr,  and  wtieT«  it  wa*  uid  that  nuraclrs  were  wroaght  at  liis  tomb. 
See  we  extrtMjts  from  the  termon  of  Tfaomu  Agnelitu,  in  Hovedeo,  ii.  pref. 
p.  Ivii. 

'  Hovettcn,  ii.  ptef.  pp.  Ux-lxiii. 

'  Pipe  Roll  of  the  m  of  Rioliartl  I,  i.e.  llie  year  ending  At  Micliaalmni, 
1 189:  a  nioiilh  itflt-r  Kiclianl'e  cufMnaticm. 

'  It  wa«  began  in  1 1  ;6,  but  contain*  notioee  of  event*  a*  late  M  1178. 

'  Hoveden,  ii.  Ji8  iq. 

*  The  Dlalogu*  i>  dedicated  tf>  tlie  king :  '  K«x  Uliutrir,  mnndAnorum 
jirtncipum  masime ; '   Pnef.  :  Select  Chart*ri>  (ed.  i},  p.  169. 
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liarons  as  his  successor,  and  possibly,  in  Ids  irrital)!*  und  ex-J 
hauKtcd  condition,  uurBing  some  idea  of  disposing' of  his  kingdom,, 
as  the  Conqueror  had  done,  in  favour  of  bis  younger  ton  '.     Tha 
diecovi'i-y  of  John's  treachery  rendered  this  of  course  inip<MSJli]e,J 
and  that  discovery  broke  his  heart. 

147.  The   examination    of  the    administrative    nieasurea 
Henry  in  ihe  order  of  their  adoption  is  necessary  to  enable  n»1 
to  realise  iit  once  the  development  of  his  policy,  and  the  con- J 
dittOD  of  aft'airg  which  compeUed  it.     Nor,  nlthongh  in  the  tn-l 
vefetigntion  much  detail  is  needed  which  at  first   night    se«*m'« 
irrelevant  to  the  later  or  to  the  more  essential  history  of  the 
ConEtitution,  is  the  minute  inquiry  to  be  set  aside  as  naperfluooL 
Henry  IT  was,  it  is  true,  fur  more  than  an  inventor  of  legal 
forms  or  of  the  machinery  of  taxation.     He  was  one  of  the  j 
greatest  politicians  of  his  time;   a  man  of  such  wide  influence,] 
great  estates,  and  numerous  conne-xions,  that  the  whole  nf  th« 
foreign  relations  of  England  during  the  middle  ages  may  be 
traced  directly  and  distinctly  to  the  results  of  hia  Dllianceii  luid 
his  enmities.     He  was  regarded  by  the  Emperor  Frederick,  by 
the  kings  of  Spain  and  SicUy,  by  the  rising  republics  of  I.«)in- 
hardy,  by  the  half-tavage  dynasts  of  Norway,  and  by  the  faintiug  j 
realm  of  Palestine,  as  a  friend  and  a  patron  to  lie  secured  at  any 
cost.     He  refused  the  crowns  of  Jerusalem  and  Sicily  ;  he  refused 
to  recognise  the  antipope  at  a  moment  when  the  whole  influence 
of  the  papacy  was  being  employed  to  emljari-ass  and  distress  him. ' 
His   caiver   is   full   of  romantic   episodes,  and  of    really   great 
jihys^ical  exploits. 

Yet  the  consent  of  the  historians  of  the  time  iii;ik<.-s  mm,  Ilt^t 
and  foremost,  a  legislator  and  administrator.  Ralph  Niger,  Lis 
enemy',  tells  how  year  after  year  he  wore  out  men'*  pniiencaj 


'  Tlie  story  of  Girikldus  \liv  Inat.  Pr.  lib.  tii,  r.  3\,  tlut  h«  intcndMi  to 
niinul  lii>  nuuriitgc  uith  Eleanor  Mid  ■-•xcluile  ^1  tier  ehil'l""  'r-'ti,  iIm 
•iiooeuinn,  is  no  ilntilit  >  fabricatiun ;  the  skmo  writer  Attr  -rfa- 

biihop  GeofTVvy  th«  tboU);tit  of  •urrirlog  hi*  brotbera,  an>:  n  a 

claim  tti  the  throne  uotnithttanding  bis  Ule^tiiiiacy.  V,  (•ojlridt.  Aug. 
&«o.  ii.  jS^ ;  tJir.  Cauib.  Oiiji.  od.  Brewer,  iv.  374.)  Henry  bad  medluinl 
■  divoroe  in  117;,  and  diwruued  the  matter  with  the  legale;  Qtnum,  L 

'  'Nactoa  autem  rcj^um  Augloruiu  fervm,  •purlo*,  cftligMot,  cvUUL 
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with  Ills  annual  assixes ;  how  he  set  up  an  upstart  nobility ;  how 
he  alMlished  the  ancient  laws,  set  aside  charters,  overthrew 
niuuicipiilitieg,  thirsted  for  gold,  overwhelmed  all  society  with 
his  scutageg,  his  recognitions,  and  such  like.  Raliih  de  Diceto 
ex])lain8  how  necessary  a  constant  adaptation  and  readjustment' 
of  means  was  to  secure  in  any  degree  the  pure  administration 
of  justice,  and  lauds  the  promptness  with  which  he  discarded 
unsatisfactory  measures  to  make  way  for  new  experiments '. 
William  of  Newburgh '  and  Peter  of  Blois '  praise  him  for  the 

inenMe,  regno  praefecit  et  ex  iu  qow!>tore9,  praetorea,  procoosnlea,  tribunox, 
municipes,  foreBtaricx,  super  proviucias  coiutituil :  illiistret)  ignoininiiB 
oiieratM,  sed  ceteris  rebiu  vacooc,  patrimoniia  omnino  privavit  vel  aub- 
<lole  |M<rtiimibua  dotraftUi  decruatando  tenfiiiii  aJnihilavit.  Kx  cnbieiilariis 
el  niilae  nngatijribufc  epiKOpoa,  abliatea,  factiM  aucloritate  pn^pria  nd 
ufficium  apparitoruiu  revocavit,  et  qaeiu  praeaiilem  crearat  a  prawiiilo,  in 
prncaidaturn  recreavit  ex  praenule. .  .  .  Niilli  infra  luetan  fnreatao  babitauti 
in  lucis  proprils  aut  virgaa  c<illigendi,  aut  aylveatria  et  invia  in  agriculturunt 
agendi,  potestatein  concessit  aine  forestariif.  Legem  quo<|ue  ile  furcatiH 
inanditaiii  dcdit,  qoa  delicti  alicui  immunei  perp<:tao  miilclabuiitiir.  .  . 
Illuvtribua  uzores  ducere,  filiaa  nuptui  ilare,  praeter  regi-s  coiiscientiaiii  in- 
hibuit  et  tranagrecaorea  tanquain  reoa  laeaae  majestatia  punivit.  llrredca 
umnium  quoa  avua  auus  extulerat  et  qui  ei  in  aubigenda  Anglia  cmiiitiiiiter 
adaigtebant,  cognatoa  quoqne  auos  quaai  aspidea  exosos  bnbnit.  .  .  .  Xullu 
qoaesta  satiatua,  abolitia  legibus  antiquis,  aingulia  annis  novas  leges  (|iiao 
aaiias  vocavit  edidit.  Canegeldom  avitnm  innovavit.  .  .  .  Corruptiu  a 
Ricardo  ar<;liieniacii|>o  mcmetain  comimpi  permisit,  corruptorea  tandem 
au8|>endio  deoMlere  eumpcllena.  Avibiu  caeli,  piauibua  fluuiinani,  lieatiia 
terrae  iitiniunitatein  dedit  et  sata  paiiperuin  loca  pascaae  fecit.  Cansain 
fidei  laeaae  et  advocationia  eccle^iarum  in  curia  decidi  con^iitiiit,  Tribn- 
tariua  exteria,  in  dome^tioua  praedo,  acutiigii*,  recognitiunibua  et  variia 
angarinruiualluvionibuffereomneadepretait.  Omne  jua  poli  jurcfciri  dcinu- 
tavit.  Scripta  authenlica  omnium  enervavit,  libertatibua  omnium  inaidiana, 
quaai  e  iiiiecola,  aolotenui  egit  innoxiorum  municipia.  Filiaa  miaerae  coii- 
<iiliimi>,  cormptaa  et  oppreasaa,  copiilana  clarisaimia,  herodea  omnea 
uieclutiiicoc  creavit.  .  .  .  Hereilitatea  retinuit  aut  vendidit.  ...  In  cauaix 
differendia  cavillantietimua  ut  aae|>e  jun  venderet ; '  R.  Niger  cd.  An- 
struthei },  pp.  167-169. 

' '  Rex  (later  .;\jigli>rum  Ida  pluriiiiuni  qunerena  prodease  qui  luinimuin 
OBUnt  .  .  .  de  communi  lulute  magia  et  magia  aollicitua  .  .  .  intenliasimua 
ad  juatjtiam  aingulia  exhibendiiiii  .  .  .  animum  a  propoaito  non  immutana 
circa  persona*  mutabilea  inmuitabilem  semper  aaepe  mutavit  ^enteutiam  1 ' 
K.  Die.  i.  434,  435. 

' '  Kuit  enim  in  illu  regni  faatigio  taendae  et  fovendae  pacia  publicAo 
■tudiociaainiuB,  in  portondogladium  ad  vindjitam  malefactorum. . .  .Nullum 
grave  regno  Angloruiii  vel  terria  auia  tranamnriuiis  nuua  unquam  im^ioauit 
.  . .  tributum  mure  aliorum  principuin  .  .  .  eccleaiia  .  .  .  nuni^uum  iiidixit ;  * 
W.  Newb.  lib.  Jii.  c.  36.    See  too  John  of  ISaliabury,  Polycrat.  lib.  vi,  c.  iS. 

*  '  Non  enira  aicut  alii  reget  in  palatio  auo  jacet,  aed  per  provinciaa 
cnrrena  explorat  facta  omnium,  illos  potiaaimum  judicani  quoa  conatitoit 
judicts  aliorum.     Nemo  act  ai^gutior  in  conailiia^  in  eloquio  torrentior.  .  . . 
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very  roeasures  tlwi  Ralph  Niger  condemng ;  Lis  exactions  we 
far  less  thau  those  of  his  successors ;  he  was  most  carefui  of  i 
public  jicace ;  he  bore  the  sword  for  the  puuithinerit  of  v\ 
doert,  Init  to  the  peace  of  the  good ;  he  conserred  the  rigii 
and  lilierlies  of  the  churches;  he  never  imposed  any  heavy  ta 
on  either  Kuglaud  or  his  coiitineutal  estates,  or  grieved  til 
Church  with  undue  exactions:  his  legal  activity  was  especialh 
meritorious  after  the  storm  of  anarchy  which  preceded, 
eveiy  description  of  his  character  the  same  features  reond 
whether  as  matters  of  laudation  or  of  ahuse. 

Tlie  question  already  asked  recurs.  How  many  of  the  ijiuo- 
vating  expedients  of  his  policy  were  his  own  I  Some  purts  of 
it  bear  a  stArtliug  resemblance  to  the  legislation  of  the  Frutkl 


emperors, 


his 


in8titutiqfl_j)f  jcutflg 
Inquest  of  slierifl's.  the  wlm^e  maclii 
developed  and  adatjted  to  sojaany  differexU.  si 
(iTmost  all  that  is  distinctive  jiLhisj^niuAJs  for 
uio<tels.   the  very 
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ts  of  busiyeiis. — 
ji'd  l^po^^Ka 
existence  of  which  withijx  Jjie  cirulj 
of  his  studifs  or  of  his  cspcriijuce  vv<^  ftr«  g^  jy  lugs  l|,>  My.-nnn^] 
jij;^  II  Is  probable  that  international  i^tudies  in  the  universitji 
had  attained  already  an  important  place;  tliat  the  revived  studj 
of  the  Roman  law '  had  invited  men  to  the  more  comprehensive 


66.  j 

uemt) 


LQuotiM  ouiiu  potMt  a  curis  et  sulUcitudinibas  reapinue,  tecreU  w  oooapat 
Icctione  sut  in  punco  clericorum  kliquem  modum  quaesiionia  Ikbont  svo*~ 
vera.  .  .  .  Apud  dominiiin  rt^gem  Anglorum  quotidians  ejita  nchnl*  c«|| 
littfrfttimiinoruni  converMtio  jugii  et  diJcussioqiiAestiuDuni.  .  .  .  Kex  Dixti 
[iNcificus,  vicborioBU*  in  bellis  gloriuwu  in  puce,  aiiper  oiuni*  bajux  niunili  j 
deaidorabilik  zelatur  ct  procurat  pacem  populi  tui.  .  .  .  Nulloa 
rat  kfflictia,  nuUua  ftfTabinor  pnuporibus,  nullua  iuiportubilior  e*l  cop 
iiuaduii  eniiu  ilit-initntit  imagine  aeinper  aliiduit  oppriniete  fftatuo 
]ir«aao8  erigere  et  a<lveraua  auperbiae  tumoreni  cantinua«  penecutiones 
uxiliiUea  inoleetiu  auscit«re.  . .  .'  Pet.  Klea.  Kpp.  ;cd.  Buaaeail^,  ep. 
tiiraldua  ("smbrenaia,  like  Ralph  Ni)|fer,  tolcee  the  opposite  view  :  '  I'ue 
onim  et  &b  initio  et  usque  ad  finem  nobilitatis  oppreMor,  jua  et  iujuriani, 
fitaque  nefiwque  pro  comtnodo  peuaana '  (De  In^.  Pr.  ii.  v 
domiloa,  clemeua  in  aubactoa,  durui  in  dotiieatiiiM,  rtttir 
Urgua  in  publico,  |iarcua  in  privatu.  .  .  .  Aiictor  (utoia  d: 
obaervator  ■  .  .  hnuiilitatia  amator  et  aujieibiae  rulcator  .  .  .  icio  ja 
•ed  non  ex  acieutis,  leg'n  soccrdotiique  Jura  conjungeoa  vel  ooaf 
[Kiliua.  .  .  .'  1  Ibid.  c.  39.) 
«n 


Mati;iat«r  Vacariu*  g«Qt«  Loogobanliia,  vir  lioneelna  et  (urU  porita 
(rum  legoa  BouiaiuM  anno  ab  locamatione  DouiioS  1 149  in  Anjflia  diaDl|nilci 
doMret,  et  multi  tam  divltea  (juain  paupcrc*  ad  eum  oauaa  *"— »~*^ 
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exoniiuation  of  neighbouring  jurisprudence.  But  wliiUt  tlu* 
Koman  law  met  with  a  cold  reception  in  England,  and  whilst  the 
mliiulLu'  of  feudul  lrj;;iHliitioii  as  it  wu8  tlion  growing  up  gnined 
Rdnii.'-jiion  only  at  a  Liter  prioil,  and  were  under  Uoiiry  repressed 
rather  than  encouraged,  we  here  aud  there  come  across  glimpses 
of  the  ini|>erial  nystoin  which  had  died  out  on  the  soil  from  which 
it  sprniij».  Tlie  ilJUKtrntion  of  this  phenomenon  will  conic  in  its 
itjTi  pluce.  — 

^  148.  Itichard  had  no  opposition  to  fear  in  any  of  his  father's 
dominions,  and  he  was  alrcmJy  in  possession  <'f  his  mother's 
inheritance ;  hut  he  had  to  make  terms  with  Philip  his  late 
ally,  who  from  the  moment  of  his  succession  saw  in  him  only 
his  father's  eon  and  his  own  hereditary  enemy.  In  Eiiglnud  the 
public  pence  was  maintained  by  the  queen,  who,  acting  in  con- 
junction with  the  justiciar,  put  forth  a  proclamation  in  her  own 
name  directing  the  release  of  prisoners  and  claiming  the  HllegiHuco 
of  the  whole  nation  for  her  son'.  The  archbishop,  who  had  l>een 
in  France  at  the  time  of  Henrj-'a  death,  was  sent  home  to 
j)rej>aif  for  the  coronation.  As  soon  us  Richard  hud  concluded 
his  treaty  with  Philip,  and  received  investiture  as  duke  of 
Normandy,  he  crossed  over  to  England.  Fi-om  his  first  arrival 
it  was  clear  that  his  mind  was  set  uiK>n  the  Crusade,  and  his 
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fiuereut,  cuggentione  paupcruni  <le  CoJice  et  Uigeata  excerpto*  novem 
libruB  com|XMuit  qui  lufficiunt  ad  oiuuea  legum  litej  quae  in  acliolia  frwjuca- 
tari  aoleut  decidendi,  .si  qui*  eo6  petfecte  nuvrrit ; '  li.  d«  Moute,  An, 
1 1 49.  'Tunc  lei^s  et  causidici  in  Angliaoi  prime  vucati  lunt  quorum 
primus  erat  magiit«r  Vacariu*.  Hie  in  Oxenf.irilia  legem  docuiC;'  (Jrrvnse, 
ed.  Twysden,  c.  1665.  He  was  oilenced  by  Stephen  :  '  K«x  quidarn  Anglian 
8t<iphaiiu8  allatit  le^lma  Italiae  in  .\ni,'li:iiii  publico  edicto  praliibuit;' 
Koger  Bac'OD,  Opua  Minus  (cited  by  Selden  in  his  noteu  on  Furt^scue, 
p.  y)).  '  Tempore  regis  8te(>hani  a  regno  jii»iae  sunt  legea  R<Mn»na«  >|ua<i  in 
Britanuiam   domu*   venerabilis   palria  Theolialdi    Britanniarum    primal  14 

liverat ;  ne  quit  eliain  libroii  fetineret  edicto  regio  prohibititiii  est  et 
Ttttrin  niictro  indicium  ailentium;'  John  Salisb.  Pulycr.  viii,  c.  a. 
'  nianvill's  preface  to  his  iMok  on  the  laws  is  adapted  from  the  Institutes  of 
Justinian;  many  extncts  from  the  civil  and  canon  law  are  found  in  the 
»<i-callcd  Liei>es  Henrici  Primi,  written  probably  before  the  year  11 18 ;  and 
lH;fore  the  cud  of  the  reign  of  Henry  II  the  procedure  of  the  ICoinau  civil 
law  hail  iKK'ome  well  known  lo  the  English  canonists,  although  its  inMuence 
wa>  nut  allowed  much  to  affect  the  common  law  of  the  kiujdoni.  See  the 
case  uf  the  monks  of  Canterbury,  drawn  up  by  a  civilian,  in  Kpii.tula<: 
C.intuanrnses,  pp.  520  sq. 

'  Bentd.  il.  74,  75. 
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whole   policy   directed   to    providing   funds   and   tnnkiug   ti 
necessary    arrnngeineiits    for    the    kingdom    during    hiB 
absence.     He  began  by  seizing  his  futher'a  treasxires,   whick 
nniunuted  to  a  fabulous  buiu  ' ;    he  culled  Rauulf  GLmvill 
a  Mrict  account,  and  imprisoned  him  until  he  had  paid  a  lienv 
ransom "  and  resifrned  the  justiciarship ;  he  disposed  in  niarri^ 
of  most  of  the  royal  wards,  and  in  a  magnificent  progress  tlirmigfa 
the  w^est  of  England  wileil  away  the  three  weeks  which  inter-I 
veneil  lietween  his  landing  nnd  the  coronation.    The  latttT  event 
took  place  on  tlui  3rd  of  Scptciuber,  in   such   splendour  owll 
minute  formality  as  to  form  a  precedent  for  all  subsequent 
ceremonies   of   the   sort.     But   although   every   detail  of  thfti 
ancient  rite  was  preseiTed  and  amplified, — the  crowning  aDcii 
anointing,  the   solemn   oatb  of  the  king   and  the  consecjaentl 
homage  and  fealty  of  bishops  and  barons, — whilst  the  form  of 
election,  although   not  s])ecially  mentioned   by  the   hislorituuij 
was  no  doubt  performed ;   110  charter  of  liberties  was  isstied,  aal 
had   been   done    at   the    last   three   coronations.     Rirhanl    was^ 
frankly  accepted  by  the  peojile  as  well  as  by  the  barons  us  his] 
father's  heir ;  nor  was  there  during  the  whole  of  his  reign  May 
attempt  made  by  any  one  in  the  kingdom,  except  John,  to  cnrer- 
throw,  either  in  name  or  in  Bubstance,  hi»  royal  authority.    AflerJ 
the  coronation  he  continued  his  royal  progress,  visiting  the  mostl 
famous  English  sanctuaries.     On  the   i6th  of  Reptemlier  h*| 
brought  together  a  great  council  at  I'ii)ewe]l  in  Nortliamptuu- 
shire',  whei-e  he  gave  away  the  vacant  bishoprics,  appointed  a| 
new  ministry,  and  raised  a  large  sum  of  nionfy  by  the  i^alt"  of 
charters  of  confirmation.     Shortly  after  he  changed  the  shrriifsj 
in  alinofct  every  county*.    The  acquiaitiou  of  treasure  seems 
have  Ijeeii  the  chit-f  object  tf  these  men.Mures  ;    for,  although  iw\ 
offices  were  transferre<l  to  different  holders,  the  siame  Jhtkousi 


'  More  than  nine  liiuidred  thouiand  pounJa,  Beii«d,  li.  77 :  mora 
uiic  kundreJ  tkouMud  inarkii,  ll<)ve<t«n,  iii,  8  :  the  former  ertimala  wwau 
tiiticit  too  higti  and  thu  IkIUt  too  low. 

"  U.  Devizen,  p.  7.    Acoi^din^  to  tbU  writer,  GlanvUI  |j«id  a  nunam  sf ' 
1 1 5,000. 

'  H».n«l.  ji.  85. 
K.  Iltrvixps  p.  8  :  licnr<l,  ii.  90.     Ilie  Utter  hiitorian  jiUom  th*  iim1||> 
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rcmaiucd  in  authority.     Richard  had  no  desire  to  disgrnce  his        ^H 
I'uther's  friendti,  and  Imd  tery  few  of  his  own  to  supply  their  ' 

place.^.     lie  MJiycd   two  mouthii   longer  in  the  country,  und,  Roieus  of  | 
lifter  KtUing  to  the  Soots  their  freedom   from  the  obligation 
whicli  hi»  futher  liud  extorted,  left  fur  Palestine  on  the  nth  of 
Deuember. 

Ricimrd  \Im  not  at  this  period  of  his  life  au  accomplished  Ridiani'* 
politician.      He  had  two  distinct  objects  to  provide  for  Wforo 
he  went — the  mitinteuunco  of  the  administration  of  the  kingdom    '     ^^ 
in  faitliful  handii,  and  tho  securing  of  his  brother  John  in  his   .   >^H 
reluctant  alleiriance.     The  mcanst  he  took  for  these  ends  were 
iuudequati*.     Jolin   was  indulged   witli    a  cougideruble  gift  of  iiupn"'- j 
revenue  and  authority  :  besides  the  great  Gloucester  inheritance  .ruim,  negJ 
wliicli  he  received  with  Ids  wife,  he  was  put  in  possession  of  so  j 

many  counties  awd  royal  honours  as  sciioutly  to  impoverisli  ^J 

the  crown',  while  the  only  restraint  imposed  on  him  was  the         ^H 
retention  of  some  of  his  castles  in  the  hand;*  of  the  government,  1 

and  an  oath  by  which  he  undertook  to  absent  himself  for  three  ^J 

years  from  England.     From  this  oatli  Jolm  was  released  before         ^| 
Iiichard  left  Fnmce  ;   but  his  ambition  was  further  tantalised  1 

iiy  tlie  recognition  of  Arthur  of  Brittany  as  heir  to  Richard,  ^J 

Tlio  king  seems  to  Iiave  trusted  mainly  to  his  mother's  inflneucc         ^H 
to   keep   his  brother   out  of   mischief.     The   other  object,  the  ^H 

nioiutenance  of  sound  government,  was  to  be  provided  for  by  ^H 

the  choice  of  ministers.    A  chancellor  the  king  had  already  found  Tho  luw 
ill  William  Longchamp,  a  clerk  of  Norman  extraction,  who  had 
Ijeen  in  the  service  of  his  half-brother  Geoflrey,  and  whom  at  | 

I'ipewell  he  promoted  to  the  see  of  Ely.     The  justiciarship  was  wiiiuui 
bestowed  on  William  Muudeville,  earl  of  Essex  and  count  of 
Aumale,  who   had    been    unswervingly  tiiithful   to  Henry ;    a 
thare  of  the  power,  probably  the  a<lministration  of  the  northern         ^H 
counties,  being  reserved  for  Hugh  de  Puiset,  the  aged  bishop «■       ^1 

'  Ho  hait  the  n>tinty  of  Martain  in  NoniiiUii.ly,  the  honour  uf  tht-  akrlUoui  ^H 

of  Glciuccftrr,  the  ciutlci  uid  hououn  of  Mikrlboruugli,  Lancaster,  I,u<li;rr-  ^^| 

rpball,  the  Puuk,  :m    '    :'   '         r;  Ihv  town  ami  honour  uf  Nottit                     I  ^^| 

UJiiT  lioniMim  of  \\                       uid  TiekhiU  without  tile  eaatle** ;   '  ^^| 

^«f  IH'rliy,  Devon,  1 ' ,  ,^>iiienwt,  luitl  (Joruwall,     8«e  UuveJi,-.,  ,,.    ,'.cl.  ^^| 

p.  uv.  ^^1 
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nf  Durham.  The  arrangement  bowever  was  brokeu  up  liy  ibe 
death  of  the  earl  soon  after  his*Hppointment,  and  England  was 
left  nominally  in  tharge  of  Bishop  Hugh'.  altlioii(;h  llic  cban- 
cellor  and  teveral  of  the  juhtices  were  UHi^ociated  with  liim  h 
colleag^ee.  The  bbhop  of  Durham  hod  paid  heavily  for  bis 
honours ;  he  luul  bought  the  jiiBticiHrship  and  the  earldom  of 
Northumberland ' ;  the  chancellor  too  had  paid  for  tlie  chancery 
£3,000',  although  he  was  the  king's  most  trusted  friend. 
Scarcely  however  had  Richard  left  England  when  the  two 
liishops  quarrelled  at  the  Exchequer.  Botii  luid  recourse  to 
the  king  in  Normandy,  and  in  Mai-ch,  1190,  a  new  appointment 
^■wits  made ;  "William  Longchamp  became  chief  justiciar,  and  to 
Bishop  Hugh  the  juribdiction  of  the  north  was  again  entrusted'. 
But  on  the  return  of  the  latter  to  England  he  was  arrested  by 
his  colleag\ie,  no  doubt  under  the  king's  orders,  and  kept  in 
forced  relirement  as  long  as  the  power  of  the  chancellor  was 
maintained  '. 

149.  Longchamp  wa8  now  Imth  justiciar  ajid  chancellor:  in 
(be  June  following  he  was  niadf  pupal  legate",  and,  u.s  the  arch- 
bishop of  Canterbury  hud  gone  on  crusade,  whilst  Geoffi'ey  of 
York,  the  king's  hall'-lirolher.  wft.s  uiiconsecrated  and  in  disgrace, 
be  was  HU])renic  in  both  Church  and  State.  He  took  full  ad- 
vantage of  his  opportunities,  lived  in  pomp  and  luxury,  obtained 
great  waidsbips  and  rich  nian'iages  for  his  relations,  sold  judicial 
sentences,  exacted  money  by  every  ]M)ssiblc  title  from  every 
])OFsible  payer,  and  offended  both  the  baronage  and  his  owu 
colleagues   in    the   government.     But    he  was   faithful   to    his 

'  Bened.  ii.  101. 

'  He  gikve  1,000  umrka  for  the  county ;  aiul  for  llie  juiticUnhip  a  Urg« 
tuiii  which  it  described  in  Benetlict  (ii.  91)  as  1,000  marks ;  but  Ricfaanl 
of  Deviiai  fixe*  the  whole  amn  nTung  from  hiin  at  £10,000  ;  p.  8. 

*  Reginald  the  Lombard,  bishop  of  Bath,  had  bidden  £4,000  ;  R.  Devina, 
1>.  9. 

'  Bened.  ii.  106. 

•  Bened.  ii.  109,  110.  The  king  gave  him  full  powers  by  letter  dated  al 
Itayonne,  June  6 :  •  Mandamus  vobii  et  praecipimus  quid  sicut  de  nobis 
coniulitiii  et  aicat  voa  ipaot  et  omnia  veitra  diligitii,  titia  omnino  intendentei) 
dilecto  et  tideli  cancellario  noatro  Elyensi  epiicopo  saper  omnibua  qnae  ad 
nos  siKctant,  et  pro  ipfio  faciatii  ticut  pro  nobinuet  ipaia  faceretia,  de 
omnibus  quae  vobii  ex  {larte  noatra  dizerit ; '  It.  I>ic«U>>  ii.  83. 

'  B.  Diocto,  ii.  83. 
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nmster;  and  his  imblic  policy,  as  ilistinct  from  his  personal 
Itehnviour,  'wns  intelligent  and  eiicrgetic.  His  rule  kept  the 
kiii^'dom  in  peHi-u  no  lon>r  ns  Kleanur,  whrtlier  in  Fnuice  nr  in 
Kngluiid,  was  iiblf  tu  keep  Juhn  in  order.  On  lier  dejinrlure  tu 
Italy,  whither  she  hud  to  convey  Richard's  iR-trotlied  wife,  John 
took  the  opjiortuuity  of  overthrowing  Iiis  lirother's  minister  and 
'  wcuring  to  himself  a  prOHpeut  of  eonxtitutiunni  autce'sion  to  the 
defeat  of  the  pretensions  of  Arthur. 

In  the  sptiiig  of  1 191  Longchamp  was  ntteniptiii!;  Id  get  into 
the  king"*  hands  some  of  the  ca^tleii'  whose  uwneiis  or  governors 
he  suspected  of  treason:  one  of  these,  Gerard  Cainville,  the 
slierifT  of  Lincolnshire,  wits  11  friend  of  John,  who  took  up  arras 
in  his  favour.  Twice  during  the  summer  war  seemed  imminent ; 
but,  (IB  Biohard  had  already  been  informed  of  the  uupopnlarity 
of  his  reprepentative,  and  as  the  barons  and  prelates  cared  little 
for  either  John  or  Longchamp,  the  actual  u.ie  of  fon^e  was 
avoided,  and  means  were  taken,  by  arbitration,  of  preserving  the 
balance  of  power  between  the  two'.  Before  the  second  occasion 
however  presented  itself,  the  king's  envoy,  Walter  of  Coutauces, 
archbishop  of  Bouen,  hud  arrived  from  Messina  with  mysterious 
instructions,  to  act  on  the  king's  part  as  circumstances  should 
dictate.  He  took  a  hhare  in  the  second  truce  which  was  con- 
cluded at  Winchester  in  July,  ond  which  placed  the  |>rincipal 
ro3'al  castle?  in  the-  hands  of  safe  men,  bishops  and  barons,  who 
were  all  inclined  to  suj)port  Richard's  authority,  although  they 
differed  as  to  the  policy  of  securing  John's  succession.  In 
September  however  a  new  difficulty  arose :  the  archbishop  of 
York  returned  from  Tours,  where  he  had  been  consecrated, 
alleging  that  he  as  well  as  John  hod  lieeii  released  from  his  oath 
to  stay  away  from  England.  Imuiedintely  on  landing  he  was 
arrested  by  Longcharop's  order,  and  treated  with  unnecessary 
ignominy.     He  at  ouoe  apjiealed  to  John,  who  on  this  occasion 
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'  UloaceiVrr  (R,  Dcvim,  p.  13),  M'igmore  ;iWd.  p.  30). 

'  Un  the  wquence  uf  tliettti  eventi  tee  Hoveden,  iii.  pref.  pp.  Iriir  tq. 
'Die  iint  Iruce  wiu  hitmi^'uI  April  25,  1191,  at  Winchester,  hehn  thr 
archliinliup  of  Uotien  urired ;  the  sooond,  in  which  b«  took  part,  on  th« 
aSth  of  July. 
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found  tlie  cympatliy  of  tlie  barons  and  bishops  nn  his  side.  The 
chancellor,  speedily  discovering  liia  error,  disavowed  the  action 
of  iiis  servants  and  released  Geoffrey ;  but  he  had  given  his 
fiieniies  their  opportunity.  A  council  of  the  barons'  was  | 
called  at  London,  and  John  laid  the  case  before  thera:  a 
conference  was  proposed  near  Windsor,  but  the  chancellor 
failed  to  present  himself.  Excomniunicated  by  the  bishops 
and  deserted  by  his  ('(illfaguc.t,  he  hastened  to  London  and 
shut  himself  np  in  the  Tower.  John,  who  was  now  triumphant, 
lirouj;ht  together  a  great  council  at  S.  Paul's",  and  there,  liefore 
the  barons,  bishops,  and  citizens  of  London,  accused  Ijongchanip. 
Then  the  archbishop  of  Rouen  produced  a  commission  signed  by 
Richard  at  Messina  in  the  preceding  Febmary,  appointing  him 
supreme  justictaf,  with  William  Mar-hall,  Geoi^Vey  Fitz-Peter, 
Hugh  Baidulf,  and  WilUam  Briwere  as  coadjutors'.  The  ^ 
nomination  was  welcomed  ^vith  delight ;  the  archbishop  had  H 
been  viee-tlmiiccll/ir  to  Henry  II,  and  was  known  to  be  an 
honest  man  of  business,  with  no  ambition  to  be  a  statesman. 
John  was  hniled  as  aummus  rector  totius  regiii,  but  he  saw  him- 
self deprived  of  the  fruit  of  his  victory  over  the  chancellor,  and 
acquiesced  for  a  time  with  a  good  grace.  Loiigcliamp,  after  a 
protest  somewhat  more  dignified  tlian  was  to  be  expected,  sur- 
rendered his  castles,  and  was  allowed  to  escape  to  the  Continent, 
where  he  excommunicated  his  enemies  and  intrigued  for  his 
return,  He  contrived  to  purchase  the  consent  of  John  and 
Eleanor,  but  was  repelled  by  the  firm  attitude  of  the  baronage*, 
who  were  disinclined  alike  to  submit  to  his  dictation  and  to 
afford  John  a  new  opportunity.  Eleanor  soon  after  returned  to 
England,  and,  although  constantly  harassed  by  the  underhand 
conduct  of  Philip  and  by  the  treachery  of  John,  she  contrived 
Xo  maintain  the  peace  of  the  kingdom  until  the  news  of  liidiard's 
capture  reuclied  her  in  February  1193. 
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'  Bened.  ii.  31  j, 

'  '  Fere  nmiiex  episcopi  et  oomites  et  bwonei  Angline,  et  cive*  Limdnoiae 
cum  illU  ; '  Rened.  ii.  313. 

'  Beueil.  ii.  313;  lloveden,  iii.  pref.  p.  Ui.  p.  96 ;  R.  iJioeto,  ii.  9S-101 ; 
Gir.  Camb.  V.  (!»lfr,  Ang.  Sac.  ii.  396  j  0|ip.  ed.  Brewtr,  iv.  400,  401. 
ii.  J39,  3J7;  U.  Uevitcs,  p.  57. 
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The  dcpoBition  of  Longckamp,  altbough  it  scarcely  merits  tlie 
constitutional  importance  which  is  sometimes  given  to  it,  has  a 
certain  significance.  It  fhows  the  hold  which  legal  fsystem  had 
oil  the  barons;  iriegular  as  was  the  proceeding  of  John,  and  in- 
explictthie  as  was  the  policy  of  the  archbishop  of  liouen,  the 
assembly  at  S.  Paul'H  acte<l  as  a  council  of  the  kingdom,  heard 
the  charges  brought  against  the  minister,  and  defined  the  terms 
of  his  submission  ;  debated  on  and  determined  in  favour  of  the 
nomination  of  the  archbishop.  Their  action  was,  strictly  .ipcaking, 
nuconstitutional  ;  there  was  as  j'et  neither  law  nor  custom  that 
gave  them  a  voice  in  the  appointment  or  deposition  of  the 
justiciar,  nor  could  they  even  assemble  constitutionally  without 

stuumons,  which  the  existing  justiciar  would  never  have 
issued.  Yet  they  acted  on  that  critical  principle  which  more 
tlmn  once  in  our  later  history  has  been  called  into  play,  where 
constitutional  safeguards  have  proved  insuihcieut  to  secure  the 
national  welfare;  and  the  result  justified  their  boldness:  they 
acted  as  ii'  in  substance,  though  not  in  strict  form,  they  repre- 
sented the  nation  itself. 

1 50.  The  government  of  Walter  of  Coutances  subsisted, 
although  with  tomv  diAiculty,  during  tJie  rebellion  of  John 
iu  1 193  and  the  rigorous  measures  taken  for  the  ntising  the 
king's  ransom, — being  sustained  by  the  presence  of  Eleanor, 
the  adhesion  of  the  barons,  and  the  general  good-will  of  the 
nation.  The  ransom,  as  one  of  the  three  ordinary  feudal  aids, 
scarcely  reijuired  from  the  nation.il  council  more  thjin  a  formal 
recognition  of  liability;  but  the  amount  was  too  great  to  be 
raised  by  a  mere  scutage  ou  knights'  fees.  A  meeting  of  the 
loagnates  was  summoned  at  Oxford  on  the  28th  of  February, 
1 193.  Messengers  were  sent  in  April  from  the  king  to  all  arch- 
bishops, bishops,  abbots,  earls,  barons,  clerks,  and  freeholders, 
asking  for  an  aid,  but  not  siK-cifying  the  amount  required.  The 
same  month  the  king  wrote  to  his  mother  and  the  justices, 
Maying  that  the  sura  required  was  70,000  marks;  thereupon  the 
quern  and  justices,  by  a  public  e<lict,  ordered  the  collection  of 
money  for  the  purpose,  according  to  a  dcheme  which  would 
enable  ever}*  class  of  aubjecti   to   aid  in  the   releasa   of  the 
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sovereign,  The  sum  ultimately  fixed  was  150,000  marks, 
or  £100,000;  double  ihe  whole  revenue  of  the  crown'.  Tlw 
untiounl  assent  wus  taken  for  granted ;  and  the  justici.'«rs  pn>- 
|X>unded  u  suniewhut  complicated  scheme  :  tin  iiid  was  tukeu  uu 
the  princiide  of  scutage,  twenty  shillings  on  the  knight's  fee  ;  it 
was  supplemented  by  a  tallage,  hidnge,  and  ciirueage,  which 
brought  under  coulribntion  the  i-est  of  the  land  of  the  country  : 
the  wool  of  the  (lilbertines  and  Cistercians  was  also  deniande<I, 
and  the  treasures  of  the  churches,  their  jdate  au<l  jewels :  but 
the  heaviest  inifwst  was  the  exaction  of  one-fonrth  of  re%'enue  or 
goods  from  every  person  in  the  realm,  a  most  important  and 
dangerous  precedent,  although  justified  on  this  occasion  by  the 
greatness  of  the  necessity.  The  result  proved  inadequate,  al- 
though sufficient  money  was  raised  to  secure  the  release  of  the 
king.  But  before  this  was  done  the  archbishop  of  Rouen 
resigned  the  justiciarshiji,  being  succeeded  by  Hul)ert  Walter, 
arcliliislinp  of  Cuntcrburj',  at  Chri.Htmas  1 193'''. 

Hubert  Walter  was  iin  old  servant  of  the  court,  (he  nej)hew 
and  ])upil  of  Ranulf  ttlanvill,  and  a  eontitant  attendant  on 
Henry  II.  Hicliord  had  at  the  licginning  of  his  reign  given 
him  the  bishopric  of  Salisburj',  and  had  taken  him  with  him  to 
Palestine,  where  he  exhibited  the  due  admi-xture  of  religious 
sea),  charity,  and  prowess  that  befitted  the  prelate  on  pilgrimage. 
He  had  acted  as  chaplain,  as  captain,  as  treasurer,  and  as  am- 
bassador. On  the  failure  of  ths  crusade  Hubert  had  led  back 
the  Englif^h  army,  had  visited  his  master  in  captivity,  and  had 
been  sent  home  liy  him  to  rjisc  the  ransom,  and  to  be  made 
archbishop.  He  had  [iroved  his  right  to  Richard's  confidence  by 
the  energy  be  Imd  shown  in  the  cause ;  and  his  appointment  as 
justiciar  was  almost  immeilititely  followed  by  a  complete  victory 
over  John,  whose  rebellion  on  the  news  of  Richard's  release  he 


'  Hove<Ien,  iii.  10S-117;  R.  L'ogjfeslulf,  ed.  Stevenion,  p.  60.  See 
Hoveilen, iv.  pief.  pp.  Ixxiii-lxxxv  ;  W.  Newb.  iv.  c.  38,  Ralph  de  Dioelu 
uyi  that  the  nrran^^iueut  for  i-ausing  the  money  '  itiitutuiii  eat  cummuiii 
nueiun  ; '  ii.  I  lo;  but  this  dcea  not  necetakrily  imply  any  deUl)eration  in 
Uie  national  euuneil,  nor  in  there  any  di«tini-t  proof  that  auch  as  auombly 
i*1H      But  the  chroniclea  are  not  very  full  ou  the  lubject. 
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quellci]  liy  thu  prompt  use  or  spiritual  as  well  as  temporal  arniB : 
in  one  week  he  obtained  from  the  clergy  a  sentence  of  excom- 
niuiiicatioii  and  from  the  assembled  barotis  a  declaration  of  out- 
lawry ugaiust  him,  and  he  was  engaged  in  the  reduction  of  tlic 
castles  when  Richard  landed. 

Richard's  second  visit  bore  a  strong  resemblance  to  his  first, 
was  occupied  nisdidy  with  attempts  to  raise  still  more  money; 
an  object  easily  made  c-onsistent  with  a  show  of  judicial  severity 
and  a  politic  caution  against  the  treachery  of  John.  After  the 
surrender  of  the  last  of  John's  castles,  a  great  court  and 
council  was  held  at  Nottingham,  attended  by  the  queen-mother, 
both  the  archbishops,  and  several  bishops  and  carls'.  The 
business  lasted  four  days,  from  the  30th  of  March  to  the  and 
of  April.  On  the  first  day  Richard  removed  the  sheriffs  of 
^^ilncolnthire  and  Yorkshire,  and  put  up  the  offices  for  sale, 
^^p'orkehire  fell  to  Archbithop  Geoffrey,  whose  bid  of  an  inimu- 
I  diale  paj-ment  of  3,000  marks  and  100  marks  of  increment  was 
I  accepted  in  preference  to  the  lower  offer  of  the  chancellor,  who 
proposed  1,500  marks  for  Yorkf^hire,  Lincolnshire,  and  North- 
amptonshire, with  an  annual  increment  of  100  marks  from 
each.  On  the  t<ecoud  day  the  king  demanded  from  his  court  a 
sentence  of  outlawry  against  his  brother  John,  and  Hugh  of 
Nunant  bishop  of  Coventry,  who  hnd  l>een  his  chief  adviser, 
he  court  determined  that  they  should  be  summoned ;  and,  in 
ie  of  their  non-appearance  within  forty  days,  Juhu  was  to  be 
.nished,  and  Hugh  to  be  tiied  as  a  bishop  by  the  bishops,  and 
a  fclieriff  by  the  lay  judges.  The  third  day,  the  ist  of  April, 
us  devoted  to  finance :  Richai^  asked  for  a  carucagc, —  two 
shillings  on  each  C4irucate  of  land, — a  third  part  of  the  service 
the  knights,  and  the  wool  of  the  Cisteiciaiis.  For  the  latter 
ni  he  accepted  a  pecuniary  fine.  On  the  last  day  of  the 
council  he  devoted  himself  to  hearing  the  complaints  made 
;aiu8t  his  brother  Geoffrey  the  archbishop  of  York,  and  to 
le  trial  of  Gerard  Camville.  The  archbishop  refused  to  answer, 
id  Gerard,  after  auuunarily  denyiug  the  charges  laid  against 
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liini,  gave  security  for  11  trial  by  battle.  The  king  before  the 
assembly  broke  up  announced  hig  intention  of  being  crowned 
at  Winchester  on  the  Sunday  after  Easter.  The  {lolitical  mean- 
ing of  the  several  nirasures  taken  on  tlii.i  occasion  is  probably 
this :  Richard  recognised  distinctly  the  fidelity  of  the  chan- 
cellor, and  thought  it  necessary  to  displace  all  the  officers  who 
had  shown  any  sympathy  with  John.  But  be  was  not  pre- 
pared to  continue  to  Longchnmp  the  confidence  which  he  by  his 
impruiJente  had  so  dangerously  abused.  The  sheriff's,  as  we 
leani  from  the  RoII.m',  were  nearly  all  ilisplaced  ;  and  in  jiar- 
ticular  William  Briwere,  Hugh  Bardulf,  Geoffrey  Fitz-Peter, 
William  Marshall,  Gilliert  Pipurd,  and  others  who  had  taken  a 
prominent  part  in  the  removal  of  Ixmgchamp,  were  trnnsferrtd 
to  other  counties,  as  if  the  king,  although  he  could  not  dispense 
with  thcii'  services,  wished  to  show  his  disapproval  of  their 
couduft  in  the  matter.  Richard  however  was  never  vindictive, 
and  would  condone  any  injury  for  a  substantial  fine. 

His  second  coronation  was  understood  to  have  an  important 
slgnilkancc.  He  had  by  his  captivity  in  Germany,  if  not,  a« 
was  alleged,  by  a  formal  surrender  of  the  kingdom  of  England 
to  the  emperor  to  be  received  again  as  a  fief,  impaired  or  com- 
promised his  dignity  as  a  crowned  king*.  The  Winchester 
coronation  was  not  intended  to  be  a  reconsecration,  but  a 
solemn  assertion  that  the  roynl  dignity  had  undi.Tgone  no 
diminution.  The  ceremony  of  anointing  was  not  repeated,  nor 
was  the  imposition  of  the  crown  a  pai-t  of  the  public  rite. 
Richard  went  in  procession  from  his  chamber  to  the  cathedral, 
and  there  receive*!  the  archbishop's  blessing'.  The  occaS'ion 
resembles  the  crown-wearing  festivals  of  the  Norman  kings,  and 
was  a  revival  of  the  custom  which  had  not  been  observed  since 
Heni-y  II  wore  his  crown  at  Worcester  in  1 1 58.  The  few  re- 
maining days  of  the  king's  stay  in  England  were  occupied  in 
arranging  the  quarrel  of  the  chancellor  with  Archbishop  Geof- 


'  Tliirty-6r«t  Report  of  the  Deputy-Keeper  of  the  Rccordi. 

'  tjee  the  next  chapter  of  this  work,  {  15S. 

»  «—  R.  Coggeabale,  ed.  Stcveiuon,  p.  64  ;  Gervme,  i.  514-5^6  ;  Hot*. 
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irvy,  and  iu  iiopotiatiou  willi  thy  king  of  Scot*.  Hugh  de 
Piiieet  surrendered  the  county  of  Nort.liumberlaud,  iiud  William 
I  lie  Lion  offered  the  king  15,000  murks  for  the  succession, 
llichurd  would  have  accepted  the  bid,  but  would  not  surrender 
the  castles,  and  this  disgraceful  negotiation  fell  to  the  ground '. 
On  the  12th  of  May  the  king  sailed  for  Norniaiidy,  where  he 
was  almost  immediately  reconcikd  with  John,  and  soon  after 
restored  to  him  the  county  of  Mortain,  the  earldom  of  Olou 
cester,  and  the  honour  of  Eye,  giving  him  a  pension  of  eight 
thou$ai]d  pounds  Angevin  in  lieu  of  his  other  esti\tes  and  dig- 
nities*. No  more  is  heard  from  this  time  of  Arthur's  rights  as 
heir  to  the  crowii ;  the  immediate  danger  of  Richard's  death 
was  over,  and  it  was  by  no  means  unlikely  that  he  might  have 
children.  For  the  remainder  of  the  reign,  those  persons  whose 
rivalry  constitutes  the  interest  of  the  early  years  fall  into  insig- 
nificance ;  Ricliard  himself  and  his  chancellor  leave  the  king- 
dom to  return  no  more ;  Hugh  de  Puiset  dies  shortly  after ; 
the  archbishop  of  Rouen  retunis  to  Ids  province;  John  intriguca 
iu  Secret ;  and  Archbishop  Geoffrey,  whose  calamities  fill  the 
aiuials  of  the  time,  scarcely  comes  as  yet  within  the  ken  of 
constitutional  history. 

The  kingdom  was  practically  for  the  remainder  of  the  reign 
^nndcr  the  rule  of  Hubert  AVidter,  who  became  papal  legate  iu 
1195,  and  acted  as  justiciar  until  1198.  The  fwriod,  as  might 
be  exiJecttd  from  the  character  and  training  of  the  minister, 
was  devoted  mainly  to  the  expausion  and  modification  of  the 
plans  by  which  Henry  II  had  extended  at  once  the  profits  and 
the  operations  of  justice.  The  constant  a]>peala  of  Richard  for 
money  gave  tlie  archbishop  constant  opportunities  of  develop- 
ing the  machinery  by  which  money  could  be  procui-ed,  with  as 
little  oppression  and  aa  much  benefit  to  the  State  as  were 
compatible  with  the  incessant  demand'.  Immediately  after 
the  king's  departure  a  visitation  by  the  justices  was  held   in 
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September   1194,   nudcr  a  coramissiou   of  the  nv  m« 

charucter.     By  the  articles  of  thia  'iter''  the  ctu  1.  ,.f 

the  grand  jury  of  the  county  is  defined ;  four  knights  are  to  be 
choKu  iu   the  county  court,  these  are  to  select  on  onth  two 
knights  from  each  hundred,  and  these  two,  also  on  oHth,  are  t< 
add  by  co-optation  ten  more  for  the  jury  of  the  hundred ;  a 
long  list  of  pleas  of  the  Crown  and  other  agenda  of  the  judgcit 
is  furnished,  which  is  comprehensive  enough  to  cover  all  oc- 
casions of  quarrel  and  complaint  since  the  beginning  of  the 
reign.    The  ehwiffs  are  forbidden  to  act  as  justices  in  thf  ir  own 
shires.     The  election  of  officers  to  keep  the  pleaa  of  the  Crown, 
which  is  ordered  by  another  article,  is  the  origin  of  the  office  of 
coroner,  another  limitation   of  the  importance  of  the  aherifEk 
The  justices  are  empowered  to  hear  recognitions  by  great  aaui*. 
where  lands  are  concerned  up  to  the  amount  of  five  pounds  of 
luiuual  value  :  the  Jews  and  their  persecutors,  the  dead  cm- 
sjiders,  the  friends,  debts  and  malversations  of  John,  are  to  be 
brought  into  account.     Inquiry  is  to  be  made  into  the  king's 
feudal  claim!:,  wards,  escheats,  ferms,  and  churches :    and  the 
financial  work  of  the  judges  is  to  be  completed  by  the  exaction 
of  a  tallage  from  all  cities,  boroughs,  and  demesnes  of  the  king. 
It  was  fuither  intended  that  a  general  Inquest  into  the  conduct 
and  receipts  of  the  theriffs,  such  as  had  taken  place  in  1 1 70. 
should  fonn  part  of  the  business,  but  the  archbishop,  thinking 
the  work  of  the  judges  sufficient  already,  cancelled  for  the  time 
that  article  of  the  commission.     This  visitation,  which  coiuprr- 
hends  iilmost  tdl  the  points  of  administrative  impnrtaoco  which 
mark  the  preceding  reign,  constitutes  a  stage  iu  the  develop- 
ment of  the  principles  of  election   and    representation.     The 
choice  of  the  coroner,  and  the  form  prcscril)cd  for  the  election 
of  the  grand  jury,  whether  this  act  originated  thtm  or  merely 
marked  their  growth,  are  phenomena  of  no  small  significpnce- 
Whilst  this  measure  was  in  contemplation  Ridiard  was  buaily 

'   HoveJen,  iii.  261-167  ;  .Select  rluirl«r»  (eil.  G«rraar, 

'-  i'^i  $3°>  53'-    CerviuK  girn  ku  account  of  '  •mnjttli- 

tiarii  errautd  at  CiOterbuiy:    they  were   Ogcr    i  lU  ■■^11.    ••vofttey  of] 
SuDilriilge,  knii  Hugli  of  Dudin^tun ;   Henry  of  Girnlirll  wu  iha  ahuriir. 
TbfT  tried  pleiii  under  the  Ajaize  of  CUranoon. 
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employed  in  his  French  {irovinces  in  forcing  liis  bniliffs  luiil  other 
officers  to  account  for  their  receipts  and  to  redeem  their  offices. 
Amongst  other  opprctsive  acts  hfi  is  said  to  liave  taken  the  seal 
from  his  unscrupulous  but  faithful  chancellor,  and,  having  ordered 
n  new  one  to  be  made,  proclaimed  the  nnllitj  of  all  charters 
which  had  been  sealed  with  the  old  one  '.  He  also  issued  licences 
for  the  holding  of  tournaments,  which  were  expected  to  bring  in 
a  considerable  revenue.  One  net  of  justice  was  however  done ; 
the  chalices  of  the  churches  which  had  surrendered  their  plate  for 
the  royal  ransom  were  repluced  by  the  king's  special  command'. 
The  foUowiug  year  was  one  of  peace  and  consequent  activity. 
The  tallage  of  1194  was  followed  by  a  scutage  in  1195,  levied 
on  those  teuunts-in-chief  who  had  not  accompanied  the  king  to 
Normandy.  This  is  the  second  scntoge  of  the  reign;  the  first 
was  taken  in  the  kini;'s  first  year  on  the  pretence  of  an  expe- 
dition to  Wales '.  The  justiciar  immediately  on  the  reception 
of  his  legatine  commission,  in  June  1195,  proceeded  to  York, 
where  he  held  a  great  court  of  the  most  ample  description  for 
four  days.  On  the  first  he  directed  his  servants  to  hear  pleas 
of  the  Crown  and  assizes,  whilst  he  himself  and  his  officials  held 
a  spiritual  coiu-t  and  heard  pleas  of  Christianity;  on  the  second 
he  nclcd  as  legate  and  vis-ited  S.  Mary's  abbey;  on  the  third 
and  fourth  he  held  a  provincial  cotuicil,  which  passed  filteeu 
importunt    ccclcfiasticnl    canons*.     One    document   of  interest 
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'  Hovedeo,  iii.  J67  ;  R.  Coggeshale,  p.  93.  Mr.  Ruiind  (Feudal  Kngluid, 
p,  54I/  bliowa  tlint  thU  mi-Mure  was  taken  in  1198  rather  than  in  1194. 
itichard'f  finit  aeal  h a>  luct  when  the  vice-chancpllor wu  drnwrnd  )i«twe«a 
Rhodcfl  and  Cy]irue  in  I I9I ',  but  it  waa  recovered  with  hii  dead  body.  The 
seal  that  waa  now  supeneded  may  liava  be«n  the  one  which  the  chancellor 
had  uwd  during  the  kmg'a  absence.  Richard,  huwerer.  when  he  was  at 
Meoina,  had  allowed  hia  M«l  to  be  >et  to  various  grants  for  which  be  took 
niunev,  bat  which  he  never  intended  to  confirm.  Therefore  probably  he 
found  it  convenient  now  to  hare  a  new  seal  in  lieu  of  both  the  former  i>nea, 
although  he  threw  the  blame  of  the  tranuotiona  annulled  upon  the  cban- 
oellor.  The  import»nee  of  the  seal  is  already  very  great.  Archbishop 
Cetilfrey  wa<i  credibly  accuaed  of  sealing  writs  with  ihe  seid  of  Henry  II 
after  the  king's  death,  '  Hoveden,  iii.  190. 

'  M.ul<>».  Hitt.  K.\eh.  p.  444.  The  tA.T  rainnl  on  the  1  '  '  ■'  ''  -  ''  -  -ho 
kin^r's  rarifeoiit  was  callcl  an  aitl.itlid  not  a  netita^e  .  h  \'  r 

term  wa4  now  1»«couiing  realrictitd  to  tltv  jMiyuient  mail'  .  --_  .-'ti 

ci  trrriet. 

'  Hoveden,  iii.  i<)i-iffS ;  Gerrase,  1.  5)9  !  W.  Nawb,  Ub.  v,  c.  I>, 
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jiMtiiitf    «»•  isaoMl  Uic  tasat  jtmr;  a  pnekanlkm  of  an  onth  iif  ti 
fmet,  wluA  wm  ta  be  tmkva  bf  «U  pereow  ■Iiot«  tlie  age 
fiftceiL     Thay  swerr,  MconliiM;  to  tin*  old  law  of  CWnnte,  sol  i 
\»  tbieree  or  roUberp,  nr  rrceivcts  of  taeh,  luwl  %t>  falii]   th* 
doty  of  parmnng  tb«  tbief  wbrn  tb«  bne  and  cry  is  nusvdj 
Tbe  euforcement  of  th«  edict  was  committed  to  knighta 
rigned  for  the  purjiose ;  tin*  ii  probabit   ■ ' 
of  coitfervstor   (if  >be  peaw:*,  oot   of  i»i 

Edward  III.  the  exietiii^  fonctions  of  tbe  justices  of  tbe  peaM 
were  developed;  and  tbe  rrcc:  '  ''rms  ajj  iiit«resliDg  link 

of    connexion    Itetwcen    the    .-  -   »"n    jnri<pruiI*iH-e    aad 

mcKlern  usage. 

The  sleftdy  jodicial  anil  finaocial  pressure  lui'i  it  • 
The  iiiehbihliup  was  unaMt-  to  satisfy  the  king,  aul    h^   .1* 
the  ]i«nple.     He  had  constant  difficulties  with  his  sabordinat 
(ind  tlie  Cluircl),  which  (.lioiild  liuve  been  hi»  especial  care. 
(listurhed    by  (jnaiTelti  which    he  had   not   time   to  attend 
Early  in   1196,  Richard,  impatient  at  the  delay  of  the  inqnir 
which  he  had  directed  in   1194  to  be  made  int<i  tlie  re(«ip(ii  1 
the   royal   officcrf..   sent  over  two  of  hia  cuiifideutial  serraaia^j 
Piiilij)  of  I'oictiers  the  bishop-elect  of  Dtirliam,  and  tbe 
of  Caen,  to  conduct  the  investigation*.     Tl»e  porpoae  waa 
feated  l>y  the  death  of  the  abbot,  but  the  archbishop  aecms  tn 
have  n'jfurded  tlie  mission  as  a  sign  of  the  king's  distrutt.     H< 
offered  to  resign  the  justiciarfhip,  and  with  some  difiiculty  pr 
vailed  ou  the  kinia  to  accept  tlie  offer:  but  before  the  resigna- 
tion was  completed  he  saw-  rea»on  to  withdraw  it,  and,  having' 
reprtmented   to  the  king  the  enormous  sums  which  had 
raised  during  hi6  adiniuisti-atiun,  continuetl  two  years  longer  in 
office  \     Almost  at  the  same  moment  the  discontent  felt  by  tb« 
]M>orer  citizens  of  I^oudon  ut  the  way  in  which  the  tnxts)  we 
collected   broke   into  open    revolt.     William   Fitx^Dsbert, 
was  an  old  cwsader  and  apparently  a  liot-hcadcd  politiciiuiJ 
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took  Uie  Ifftd  ill  \he  rising.  Tile  jx>orer  citixeiis  complained 
that  the  whole  Imrden  ffli  upon  them:  the  tiillagw  were  col- 
lected by  iKiU,  '  per  caj>it»  ; '  NViJlium  in^i8tt■d  I  hut  lliey  *liouM 
l»e  noBessed  in  proportion  to  the  piojxjrty  of  the  payera.  Uii- 
fortunutely  for  the  citizens,  their  leader  l>y  liis  violence  brought 
down  upon  him  the  vengeance  of  the  urclibishop,  und,  having 
fallen  a  victim  in  the  strife,  was  regimled  by  the  one  pnrty  as  a 
felon  and  by  the  other  as  a  martyr'.  We  do  not  learn  that 
the  Londoners  received  any  benefit  from  the  outbreak.  Tlie 
monks  of  Canterbury  however,  who  bated  the  archbishop,  took 
advantage  of  tho  fact  that  the  blood  of  the  rioter  had  been  ehed 
at  the  command  of  the  justiciar  in  their  peculiar  church  of  S. 
Mary  le  Bow,  aud  added  a  fresh  accusation  to  the  list  of  charges 
on  account  of  which  Innocent  III  ultimately  ordered  Hubert  to 
lesign  his  secular  office.  A  third  scutage  was  levied  in  this 
year.  In  1 197  the  juhticiar  issui'd  an  assixe  intended  to  )<ecure 
the  uniformity  of  weights  and  measures  iu  all  parts  of  the  king- 
dom. This  proposition  was  unable  to  make  way  against  the 
UEHges  of  the  nation  :  the  aniount  of  traffic  was  not  yet  so  gi-eat 
or  so  generally  diifus«d  as  to  make  it  indispensable,  and  the 
Neverity  of  some  of  the  penalties  induceil  the  judges  to  set  it 
aside  early  in  the  reign  of  John.  But  it  had  considernbln  im- 
jMirtance  in  itself,  and  formed  tiie  liosis  of  one  of  the  articles  of 
the  Great  Charter'. 

The  history  of  the  next  year,  1198,  furnishes  two  events  of 
great  importance.  In  a  council  of  the  barons  held  at  (.)xfnrd, 
the  archbisho]!  laid  before  them  a  drniand  made  by  the  king 
that  they  should  provide  him  11  force  for  hi.s  war  in  Nor- 
mandy; throe  hundre<l  knights  were  to  be  furnished,  each  to 
receive  three  English  t^hilliiigs  every  day  and  to  serve  for  a  ytar. 

'  Hovwlen,  iv.  j  ;  K.  Dioetn.  i.  533  :  \V.  Newl).  lib.  v  c.  30  ;  Cn.Tv;nr, 
ii  143.  Hovcdcu,  unlcM  he  i>  «|icaking  iruuic&llv.  ,ip|jUucli  tlu  vomlact 
of  WUliaui  Pilz-Oubcrt :  Kulpti  Un  l^iceto,  itic  de»ii  uf  .S.  J^ntil'ii,  wlm  wiu 
iin  evtj-wttnws,  itjif'RkH  of  hiiii  kn  a  iiterr  dfiua^tigtm.  Williaui  of  Xtfw- 
biir^h  (fivco  »  li>n^  kodiiiit  of  tliu  rveiiu.  unit  trtitts  liiiu  jnilicUlly.  Ue 
was  »  tlUrcpiiin' '  '      '  f    '    .         .  .      .■  ii«ent  to 

■  piive  of  jirh  Mince  of 

Uiii  |K:o|ile.     'I'lii a i_.,._.i   ...  ...^  ,.ref»ce  to 

the  Knliilr  Curi.ie  llvgi*. 
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There  can  lie   no  doubt   that   tlie  demand  was  iinprrcr<)4«ni« 
wliether  we  coutider  ihc  greatness  of  thi'  siraount,  X 1 6,4 25,  ii| 
thr  deiinitenecs  of  the  proposition.     But  neither  |io«nt 
thf  iictual  objection.     The  bisboj)  of  Liucohi,  Hiiah  of  AraloE 
the  CiirlhuEiou  friend  of  Henry  II,  decliircd  tliat.  he  would  no 
fiBScnt,  to  the  grant.     In  vain  ihe  archbishop,  and  the  tressurri 
the  bi-lii)ji  of  London,  pleaded  the  royal  necessitifs;  the   inde<| 
pendent    prelnte  declai-ed  thtit  the   lauds  of   his    church    wer 
liound  to  render  military   gervioc  within  England  luid    tl 
only:    he   hud,  lir   snid,  fouplit   the   battle   of   his    church    fa 
thirteen  years;  this  impost  he  would  not  pay,  nttiiei-  than  du 
so,  he  would  go  back  to  his  home  in  Borgundy.     To  the  nrcji- 
bishop's   fiirthrr  discomfiture,  the  example  of  Huf^h   was   fol- 
lowed by  Bishop  Herbert  of  Salisbury,  who  hud  had  thi;  regular^ 
tninisterial  training  and  was  closely  connected  with  the  rolinj 
uftieer-!  of  the  Kxcliecjuer.     The  opponitiou  whs  so  far  ^ucuess- 
fiil  that  the  archbishop  witlidiew  the  projKisul,  and  shortly  after  J 
resigned  '.     This  event  is  a  landmark  of  constitutional  htstorj: 
for  the  HCeuiid  time  a  constitutional  oppositiuu  to  a  royal  i\c-\ 
mnnd    for  uicucy  is  ninde,   and    made    £iiccei^»i'nlly.      It    would 
]ierhaps   be  too   great  an    anlieipatiou   of  modern    UKage*  to 
sup]*ose   that   the  resignation  of  the   minister  was   caused  by  j 
hi.i  defeat. 

The  other  remarkable  matter  of  tiie  year  is  the  imposiiioiil 
of  a  rarucfflge — a  tax  of  five  shiJlinfja  mi  e:ich  carucate  or  hun- 
di-ed  acrex  of  laud.     This  was  the  I>Hnegehl  revived  iu  a  nc 
and  much  more  stringent  form  ;  nnd,  iu  order  to  carry  out  th«l 
jilan,  a  new  survey  on  the  ]>riiicij)le  of  Domesday  was  reipuHiie. 
Even  froii)  this  the  juKticiar  di<I  not  shrink,     A  knight  and  a 
clerk  were  aent  out  into  each  county,  to  report  on  the  jist  of] 
May  on  the  extent,  liability,  and  tenure  of  the  land  to  be  taxed: 
these   iiflicera  were,   in    ronjuiiction   with   the    i-heriff   in    eadi 
uounty,  to  cull  before  them  the  members  of  the  county  court, 
the  stewards  of  Imrons,  lonla  and  bailin's,  the  reeve  and  four  1 
men  of  each  town^hij),  whether  free  or  villein,  and  two  knights  J 


■  Uovatlao,  iv.  40:  Vila  H.  HugunU,  |i.  14H ;  yulncl  CliartHn,  |ip.  »g5,J 
356,    8f*  alM  Roiiod,  Fendiil  Englaml,  pp.  518  (q. 
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far  pvrry  hunrlred :  uti  cMitli  wus  to  he  tukeii  from  ull  purlies, 
that  they  would  speak  the  truth,  nnd  dt'chu-e  how  miuiy  cani- 
catef,  or  wlmt  wainii<:»i.'  for  ploughs,  there  were  in  eiich  township, 
liven  the  words  of  the  Domesday  i'omnii.*£ion  were  repeated. 
The  Account  was  rej^istered  in  four  i-oUs;  three  kept  by  the 
knight,  the  clerk,  and  tlie  ."-heriff,  iind  one  divided  nnioii^,'  the 
stewards  of  the  barons  whose  interests  it  eoncenied.  Tlie  money 
wuB  collected  by  two  knights  and  the  bailiif  of  each  hundred, 
who  accounted  for  it  to  the  sheriff;  and  the  sheriff  accounted 
for  it  at  tLe  Exchequer '.  The  inquiry,  which  so  forcibly  recalls 
that  of  1086,  has  a  sigriificance  which  does  not  belong  to  the 
preat  precedent,  unless  we  r«gar<l  the  machineiy  nf  the  oath 
takt;n  by  the  representatives  of  the  townships  and  hundreds  in 
the  two  commissions  in  contrary  lights.  It  may  be  questioned 
whether  the  jurors  of  1086  or  those  of  i  iy8  bad  (i:reater  freedom 
and  responsibility:  but  we  look  on  the  former  iis  pait  uf  an  in- 
stitution tJien  for  the  first  time  adapted  to  the  administration 
of  tlie  Enjjlihh  povernment  ;  whilst  the  latter  appear  as  part  nf 
a  system  the  disciplinary  force  of  which  Imd  nearly  crmipleted 
its  work:  the  plan  adopted  in  tLe  Assize  of  Arms  atul  in  the 
ordinance  of  the  Sidadin  Tithe  is  now  applied  to  the  assessment 
of  rei\l  property  ;  the  principle  of  representation  is  gradually 
enlarging  its  sphere  of  work,  and  the  process  now  used  for  the 
calculation  will  before  long  be  applied  to  the  granting  of  the 
tax,  and  ultimately  to  the  determination  of  its  eXjK'iiditure. 

This  demand  of  cnrucage  is  by  no  means  the  last  constitn- 
tionnl  act  of  the  reign.  It  is  not  known  whether  the  survey 
was  really  carried  into  execution.  The  resignation  of  the  arcli- 
bishop  took  place  a  few  weeks  after  the  date  fixed  for  the 
rejiort";  and  the  tax  was  not  collected  witliout  difficulty.  The 
religious  houses  having  demurred  to  the  payment,  the  king 
directed  n  proclamation  to  be  made  by  which  the  oler^ty  were 
practically  outlawed  :  if  any  inun  injured  a  clerk  or  rejjulur  he 
was  not  to  be  forced  to  compensate  him;  but  if  the  clerk  or 
regular  wer^he  agguossor,  he  must  b«  brought  to  justice.     The 
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threat  was  sufficient  to  bring  the  monks  to  gubmisgion,  and  tb«j' 
purchased  a  reconciliatiou '. 

(Jei'ffrey  Fitz-Peter,  the  successor  of  Hubert,  who  came  iuto 
office  on  the  i  ith  of  July,  i  198,  began  his  career  as  ministe-r  by 
a  severe  forest  viiitation,  in  the  conducting  of  which  lie  reissued 

lur 0^1198    tiud  enlarged  the  Assize  of  Woodstock*.     He  also  directed  a^ 
new  '  iter '  of  the  justices  on  nearly  as  large  a  scale  as  that  of  H 
1194  '.     The  agenda  of  this  '  iter'  contain  a  direction  for  the 
elections  of  the  nominators  of  the  Great  Assize  to  he  made  he-  ^ 
fore  the  ju&tices :  a  proof  that  these  functionaries  were  not  now^f 
appointed  by  the  sheriffs,   but  elected  by  the  suitors  of  the 
county  court.     The  Forest  Assize  also  directs  that  the  whole 
body  of  the  suitors  of  that  assembly  shall  attend  at  tlie  gessioiu 

Hevdrityof  of  the  forest  justices*.  These  two  measures,  togeOier  with  the 
severe  trciitment  of  the  clergy  just  mentioned,  seem  to  mark 
(lie  chiiract«r  of  the  new  justiciar  as  austere  and  even  oppres- 
sive, liichard  no  doubt  found  in  him  a  servant  whose  conscieue« 
was  less  strict  than  Hubert's,  and  whose  jwsition  as  a  layman 
and  an  earl  was  less  ahsailtible  than  that  of  the  archbishop.  His 
real  im|>(ir(aiice  as  a  public  man  belongs  to  the  next  reign. 

The  liibortou.s  and  quarrelsome  career  of  Kichaixi  came  to  an 
end  in  Apiil,  1199.  His  subjects,  fortunately  for  themselves, 
saw  very  little  of  him  during  the  ten  years  of  his  reign.  They 
heard  niucli  uf  his  exploits,  find  ri-conciled  themselves  in  the 
liest  way  tliey  could  to  his  continual  exactions.  Under  his^H 
ministers  they  Intd  good  peace,  althoufrli  the)'  jiaid  for  it  heavily:  " 
but  the  very  means  that  were  taken  to  tax  them  trained  them 
and  set  them  thinking.  The  ministers  themselves  recognised 
the  rising  tendency  to  self-government  in  tuch  measures  as 
tliose  we  have  describi-d.  To  Richard  the  tendency  wnuld  be 
probably  unintcUigiblc.  He  was  a  bad  king:  his  gi-eat  ex- 
ploits, bis  militrtry  i<ki!I,  hiw  s]»leiidour  and  extravagance,  his 
jioetical  liistes,  his  udveiiturous  spirit,  do  not  serve  to  cloak  his 
entire  want  of  sympathy,  or  even  consideration,  for  his  people. 
He  was  no  Englishman,  but  it  does  not  follow  th^t  he  gove  to 
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Normandy,    j\lijuu,   or    Aquitniue    tbe    love    or    cure    thiit    Lh  I 

denied  to  his   kingdom.     Ills  ambition  was    that  of  a    mere  1 

warrior  :  he  would  fight  lor  niiything  whatever,  but  be  would  <-•  I 
sell  everything  Ihat  waa  worth  lighting  for.     The  glory  thiit  ho  I 

sought  WOH  that  of  victory  rather  than  uonquest.  Some  part  of  HUmi>iJ 
his  reputation  rests   ou   the  possesaioti   of  qualities  which   the  1 

Engli.Oi  had  uo  opportunity  of  te&ting :   they  were  proud  of  a  I 

king    who£«   exploits  awakened  the  wouder   of  Christendom,  I 

they  rourniured  aguinst  mini.<>ters   whose   mediation    broke  the  I 

force   of  uii  opjiression   which   wuuld    otherwise    have   crushed  I 

tbenu     Otherwise  the  latter  years  of  the  reign  were  years  of  I 

progress  in  wealth  and  in  the  comfort  which  arises  from  security:  1 

»  little  respite  l>efoi-e  the  tyiiinny  that  was  coming.  Tlie  reign  0)ia|i4taa 
of  Hichard  is  marked  by  no  outbreak  of  feudal  iusubordiuution  ;  Eugi«nij.j 
hud  Uiere  been  any  tuch,  the  strengtli   of  tlie  udministrutiun  I 

would  liuve  been  hufficient  <o  crush  it.  But  the  great  nobles  Qu>otn>^ 
were,  like  the  king  him.«elf,  partly  engaged  abroad;  those  of  i»roiu.  I 
tliem  wlio  were  left  at  home  hud  learned  the  lesson  of  subiuis-  J 

sion ;  they  /saw  themi-elves  surrounded  by  a  new  Ixnly  cf  equals,  I 

sprung  from  and  working  with   thi.-   ministerial  families,  and  I 

they  were  assimilating  themselves  to  this  new  nobility  in  form-  I 

iug   hop<.-s   and   ambitious   more    truly  national.     The    feeling  I 

towards  union  that  was  woi  king  in  society  generally  was  J  I 
affecting  the  barons  not  less  tlmn  the  people  whom  they  were  ^J 
to  lead  on  to  liberty.  ^H 

151.  The  death  of  Itichard  was  so  iuddeu,  nnd  the  order  of  intom-ir^ 
the  kingdom  so  complete  at  the  time,  that  John,  who  iuid  re-  tite  dMtu 
ceived  the  fealty  of  the  barons  by  his  brother's  order ',  might  n^j.'^j 
have  secured  the  throne  without  difficulty  before  the  country  I 

generally  knew  that  it  was  vacant.     Instead  of  doing  this  he  I 

allowed  an  iuterreguuui  of  six  w««k8.     Secure,  as  it  would  J 

seero,  of  England,  he  spent  the  time  in  taking  j)osses»ion  of  the  I 

treasures  of  Itichard,  and  attempting  to  obtain  the  continental  I 

'  Uuvetteii,  iv.  8j:  'Cum  autem  rex  de  vita  dM|>cnurvt,  iliviult  .loluiani  I 

fntri  tun  nv'iuui  Ang)U«,  ct  tecil  Keri  pracdictn  .loliuiui  Kileliutc4  »li  I 

illif  qui  axlvnnt. '     John  wiw  not  pmeiit ;   K.  Cug>;e<iliitlt<,  p.  99.     Titers  i«  I 

•urely  in  tliii  nnxiety  of  tlie  dying  kin);  t»  provitln  fur  hit  brother  uid  for  I 

the  (uoceacioa  at  leiit  odd  rede«min|;  trait :   Itirhanl  knew  how  to  forgive.  I 
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provinces  on  wliich  Arlliur.  hs  the  son  of  liis  elder  broUwr,  htd 
a  Imlf-RckiiowledKed  cloini.  Whilst  lie  was  recciring  U»e  im^ 
render  of  the  castles  of  Aiijou  and  Maine  and  the  iuTeMtton 
of  the  duchy  of  Normandy.  Archbishop  Hubert  aad  Williaa 
Marshall  were  doing  their  Lest  to  stmigthen  bis  position  in 
England  '.  John's  nix  weeks'  dfky  in  France  gave  to  the  di»- 
coutented  barons  an  opportunity  of  reviewing  their  grieronce*. 
The  ti-aditional  princijJe,  that  when  the  king  dies  tl»e  i'«soe 
dies  with  him,  was  now  in  full  force :  seventy  years  wero  li> 
elapse  liefore  it  was  superseded  by  the  doctrine  of  the  inim«- 
«diute  succession  of  the  heir,  expressed  later  in  the  niaxim 
tliat  the  king  never  dies :  now  it  Imd  time  to  work.  All 
who  had  castles  in  their  hands  fortliied  and  garrisoned  thciin  ; 
and  not  a  few  broke  out  into  open  rapine  immediately  on  hear- 
ing of  the  fate  of  Richard '.  The  archbishop  found  it  no  easy 
task  to  enforce  order,  wlicu  once  the  s^iell  was  broken.  Hi« 
first  measure  wns  to  direct  that  the  oath  of  fealty  and  pe«M 
should  be  evci-j'where  taken  :  the  sherifl's  brought  together  tbe 
force  of  tbe  shires  fur  the  purpose,  and  all  attempts  at  resistaoee 
were  put  down,  the  8]>oil  restored,  and  tbe  offenders  brought  lo 
justice'.  It  wits  more  iliflicult  to  nllny  the  ap[>rchei:8ioiiB  and 
wecuie  the  ndhoeion  of  the  earlb  and  othiT  gre;it  vnsvala,  »l«\ 
although  they  had  aoquiesced  in  Richard's  oppressions,  w*re 
by  no  meai.s  inclined  to  accept  the  same  treatment  from  John. 
He  liad  made  himself  ]>ersoiiuI  enemies  during  his  short  Ivimrv 
of  power ;  some  feared  and  some  despised  him.  The  feudal 
tpirit  was  not  extinct,  ami  every  one  who  had  anything  lo  gain 
thought  this  u  litir  time  I'ur  the  attempt.  The  king  of  Sco4a 
might  press  his  claim  on  the  noithem  counties,  the  earl  of 
Cheater  might  even  sujijxirt  the  caune  of  his  etepwin  Artbnr; 
lloger  de  Lacy  hnd  Imnged  two  knights  for  betruying  his  cmttli^ 
to  John ;  tbe  earl  of  Hertford  had  claims  ou  the  earldom  of 
Glouccslt-r,  which  .lohn  held  in  rii,'ht  of  IiIh  wife;  the  carl 
Ferrers  held  his  earldom  with  no  very  sure  hand.     The  arcb- 

'  Tlovedon,  iv  86. 

'  IC  Coufethftle,  pp.  i/S,  99. 

'  lloveJaa,  iv.  88  ;  K.  Cug^whalc,  p.  99. 


XII.] 


CoronalioH  of  Join, 


553 


bishop,  acting  iu  coiijunctiuu  with  the  justiciar  and  WUUuui 
Marshall,  called  together  at  Northampton  all  those  of  whom 
any  apprehension  was  euterlained,  and  nuule  them  tlie  most 
unple  ])romi8es  on  liebulf  ni'  John :  nut  a  grievance,  public  or 
private,  was  to  remain  without  redress.  Even  the  Scottish 
claims  should  receive  due  attention  ;  and.  whei'fver  u  right  wiis 
in  dtiuger,  the  king,  as  soon  a»  there  should  be  a  kitig,  would 
confirm  and  enforce  it '.  The  promises  of  the  three  ministers 
were  accepted  as  sufficient  security,  and  all  the  barouii,  in- 
cluding Earl  David  of  Huntingdon,  the  l)rolher  of  the  king  of 
Scots,  took  the  required  oaths.  Iu  the  meanwhile  John,  having 
made  good  his  hold  on  Normandy,  crossed  over  to  England  for 
his  coronation,  which  took  place  on  the  feast  of  the  Ascension,. 
May  J 7,  1199. 

The  ceremony  wus  jterformed  with  the  same  pomp  as  had 
l>eeu  used  for  Uichnrd :  the  fonu  of  election  and  the  solemn 
promises  of  good  government  were  repeated.  But  a  speech  is 
preserved  by  Matthew  Paris,  which,  wlu-ther  or  no  the  wortls 
are  genuine,  seems  to  ^how  that  there  wus  something  rxceptionul 
in  the  proceedings;  some  attempt  on  the  archbishop's  part  to 
give  to  the  formality  of  the  election  a  real  validity,  which  perhaps 
might  be  useful  if  the  cluim.s  of  Arthur  should  ever  be  revived. 
Hubert  declared,  the  historian  tells  us,  that  the  right  to  reign 
is  couferi-ed  by  the  election  wliich  the  nation  makes  after  in- 
voking the  grace  of  the  Holy  Ghost:  Saul  and  David  were 
made  kings',  not  Wause  they  were  of  i-oyal  race,  but  the  one 
i)eoause  of  his  strength  and  fituesa,  the  other  because  of  his 
sanctity  and  humility.  Still,  if  in  the  royal  stmrk  there  were 
one  of  distinct  pre-eminence,  the  choice  should  full  more  readily 
on  him.  Richard  had  died  M'ithout  an  heir;  the  grace  of  the 
Holy  CShost  had  been  asked  for :  iu  John  were  united  royal 
blood,  and  the  good  qualities  of  prudence  and  energy :  all 
together  then  e'ected  Jului.  The  cry  '  Vivnt  rex '  was  the 
answer  of  the  assembled  crowd.  The  archbishop  moreover, 
when  he  received  the  coronation  onth,  adjured  him  on  God's 
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behalf  that  he  would  not  take  the  buuour  tu  himself  witliout 
full  pui-pose  to  keep  his  oath,  and  John  replied  that  by  God's 
help  iu  good  fiiith  he  would  keep  all  that  he  had  sworn '.  Later 
events  gave  to  both  tht-se  declurations  a  chai-acter  which,  in  the 
Joiio'aoorD-  case  of  ordinary  kings,  they  might  not  have  had.  Matthew 
M«y  J7,  Paris  supposes  that  the  archbishop,  warned  of  John's  utter 
fuithlcssnci-s  and  foreseeing  tlie  troubles  of  his  Yeigii,  wished  to 
impress  upon  him  and  upon  the  people  that  as  an  elected  king 
he  must  do  liis  duty  under  pain  of  forfeiture.  But  the  speech 
of  Hubert  was  probably  in  itself  nothing  more  than  a  declara- 
tion of  John's  fitness  to  be  elected,  the  recollection  of  which 
would  naturally  recur  to  those  who  heard  it  when  they  found 
out  how  unfit  he  was  to  reigu.  The  enmiciution  however  of 
the  elective  tharacter  of  the  royal  dignity  is  of  very  great  im- 
portance. The  circumstances  too  of  John's  accession  recall 
forcibly  those  which  attended  that  of  William  Rufus,  when 
Lanfranc  strove  in  vain  to  bind  the  conscience  of  the  prince  in 
ViM'hose  exaltation  he  hiul  so  large  a  share.  In  more  than  one 
i-esjKii't  Hubert  W'lilti-r  i>luyed  the  part  of  Lanfronc  to  John. 

Thi-  business  of  the  coronation  was  followed  by  the  investi- 
ture of  William  Marshall  iiud  Geoffrey  Fitz-Ptttrr  as  earls';  a 
ceremony  which  had  been  long  delayed.  The  chancellorship 
was  undertaken  by  tiie  nrchbisliop,  iiotwithstundLng  the  warn- 
ing of  Huyh  IJurdulf,  who  told  him  plainly  that  he  was  de- 
rogating from  his  dignity  and  making  a  dangerous  precedent. 
Hubert  probably  .saw  that  John  would  need  lioth  advice  and 
restraint,  which  no  one  of  inferior  position  or  weaker  character 
would  be  able  to  enforce.  The  justiciar  continued  iu  office;  but 
L  most  of  the  hheriifs  were  either  removed  to  other  counties  or 

^^_  dismissed  altogether.     No  charter  of  liberties  is  known  to  have 

^^1  been  issued;    if  any  such  Lad  existed  it  could  scarcely  have 

^^H  liiiled  to  be  brought  forward  in  the  struggle  that  followed. 

^^m  Jolin  h:\d  no  time  to  lose  in  England :  he  hurried  to  Nottiug- 
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Matthew  Paru,  ii.  454,  455.  In  the  declaration  made  by  Lewit,  an 
hU  invasion  of  Eni^land  in  11 16.  long  before  Matthew  Paris  wrote, 
thii  fpeech  of  Hubert  ii  dixtinctly  referred  to  ati  a(fectin|{  the  claim  of 
nee.  .See  Foedera,  i.  140. 
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ham  lu  met't  the  kiug  of  BcoU,  who  did  not  come  ;  utid  then,  on 
the  20th  of  Junr,  left  Eiigbiud,  tuking  with  him  a  large  number 
of  the  borons  to  jiroRecute  the  war  in  Norninmly  '.  Imraediati-ly 
oil  his  arrival  he  made  a  truce  with  Philip,  who  for  the  moment 
was  supporting  the  claims  of  Arthur  in  Anjou  and  Alaine  :  after 
Chri&tmaH  a  treaty  was  concluded  between  the  two  kings,  nnrl 
John  returned  to  Knglund  to  raise  money  for  the  J)urcha^e  of 
])eace,  a  sum  of  30,000  markB,  He  stayed  in  the  kingdom  from 
the  27fh  of  February  to  the  j8t!i  of  April,  1200,  and  took  a 
carucagc  of  tliree  ghillingts  on  tiie  bide  ;  11  sculage  of  two  murks 
had  just  been  taken  on  account  of  the  expedition  to  Normandy. 
Both  these  exactions  were  iu  excess  of  the  usual  rate',  and  the 
chroniclers  furnish  us  with  no  further  evidence  of  the  way  in 
'  which  they  were  imposed  and  levied,  than  that  the  king  demanded 
the  aid,  and  an  edict  went  forth  from  the  justices  that  it  ahuuld 
i>e  paid  ;  a  gi-ant  of  a  fortieth  of  moveables  for  the  ( "rusade  was 
obtained  in  the  following  year  by  letlers  addressed  by  ihe  king 
to  the  barons  and  by  the  justiciar  to  the  sheriffs'.  Alter  a  second 
vain  attempt  to  secure  the  homage  of  the  king  of  Scots,  John  again 
\  sailed  for  France,  where  he  remained  nutil  September  ;  employed, 
1  after  the  conclusion  of  tlie  peace  in  May,  chiefly  in  divorcing 
I  his  wife,  llawisla  of  Gloucester,  and  marrying  Isabella  of  An- 
lgoal6me, — acts  which  caused  in  England  the  alienation  of  the 
\ whole  of  the  Gloucester  influence  from  Ihe  king,  and  iu  France 
the  active  and  malicious  hostility  of  the  house  of  Lusignau,  to 
whose  head  Isaljella  had  been  Ijetiothed,  The  month  after  his 
return  John  and  his  wife  were  crowned  at  Westminster  * ;  the 
fealty  of  the  king  of  Scots  was  finally  received  in  a  great  council 
of  bishops  and  barons  of  the  two  kingdoms,  and  the  court  made 
a  progreas  tlu-ough  the  north  '.  At  Easter,  t20i,  the  coronation 
ceremonial  was  again  j)erformed  at  Canterbury';  and  the  state 

'  Hoveden,  vt.  9IV  9J.  '  IbiJ.  107  ;  R.  t'ogj,'«h»le,  p.  loi. 

'   Ibid,  1S8,  iSq. 

'  Ibid,  IU).  K.  Co^i^bkte  uya  mure  putioularly  Ibat  the  king  wor« 
Ilia  crvwD,  but  the  ipiren  was  cnnercrated  ;  p.  loj.  K.  Dicvto  Mtyf,  *  ipw 
reic  *NMlom  die  jiwiu-r  oiironKtiu  «l ;'  ii.  1 70. 

*  Iiov«den,  iv.  140  tq. 

'  Ibid.  160.     K.  Uioeto,  ii.  ifj  :  '  iiutinctii  arobiepiiMwpi.' 
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of  peace  nnd  order  wfaicli  iiud  Insted  for  two  yeara  h«^n  •!■ 
immediately  afterwards  to  lireak  up.     The  rvnuiiAdcr  </ 1 
historj'  of  tlie  reign  may  be  briefly  examined    under  the 
1iead8  of  foreign  ivfliiir?,  the  great  fictlesiHot ion!  f|nnrri»l.  nnd  I 
stnitrgle  which  led  To  the  fjranting  of  M 

152.  John  ]x>8se&sed  in   his  mother,  C^uci-i 
now  nearly  eighty,  a  counsellor  of   much   experience   io  r«u>- 
tinental  politics,  of  great  energy  and  devoted  faithfuliiMa.     <b 
long  as  !<he  lived  his  fortunes  in  France  were  not  bope|«M;  liv 
had  herself  headed  an  ni'my  against  Aithur.  and  her  Iset  public 
act  was  to  Iftch  her  graudJaughtt-r,  Blanche  of  C'ltstille, 
Spain,  iji  order  to  Etrengtla-u  the  new  alliance  betw««ii  I'hili^ 
and  John  by  a  royal   marriage.      LJnfoitunatdy  tho   p«»ce 
made  was  very  shortlived  ;    quarrt.'ls  on  the  Nurmati  frtmti 
called  John  from  England  in  June,  1201,  and  he  did  not  ratnraj 
until  the  inheritiiuce  of  his  fathers  had  passed  away  from  hint>] 
Early  in  1202  PhUip,  having  obtained  a  res[iite  from  his  uatri- 
ni'iuial  ti-oubk-s,  and  found  time  to  listen  to  the  complaints  ati 
Hugh  of  Lusignan,  summoned  John   to  trial   after  Easter 
Paris  for  oppressing  the  barons  of  Poictou'.     John  refusini 
attend,  and  was  declared  to  have  forfeited  his  fiefa  as  a  coutv 
niacious  vassal'.     Arthur,  taking  advantage  of  the  coufusiua 
i-ai.';ed  a  force  and  besieged  his  grandmother  in  the   castle 
Mirabel,  where   he  was  captured   by   Joliu ;    and,  after   ton 
mysterious  transactions,  he  disappeared  finally  on  the  3rd 
April,  1203.    Philip,  who  lielieved  with  the  rest  of  the  world  I 
John  had  murdered  him,  summoned  him  again  to  be  tried  00^ 
the  accusation  made  by  the  barons  of  Brittany  '.     Ajfain  Julm 
was  contumacious,  and  this  time  Philiji  himself  unilertook  U»  ; 
enforce  the  senteno"  of  the  court.     City  alter  city,  castle  »ftcrj 
castle,  fell  before  him.     The  Norman  luvrims  w«rv  uuwilling  la] 

'  Rigiird  (Bmuiuet,  ivii.  54) ;   R.  Cu);gni)ulv,  p.  135  ;  R  VTaodiiiMr,  W^ 
167;  AUferioof  TroU  Fi>iit»inM,  p.  413  ;  Will    Vr. ri.vj..ii...i  >rii  -ts 

*  M.   rurit,  ii.  ^'io,  autpx  Umt  John 
i:r<>wi»:<l  at  I'auterbury,  April  14,  1201. 
that  br  wu  un  thitt  >lay  »l  UriviU  >^ 

'  Sec  Ia)  B»ii<1,  Iliot.  Brrt.  p.  >l'  tliit.  Brtt,  i.  tji ;  Fowiara, 

i.  140:  It.  Wcudovrr,  iii.  7"i;  M.  i'ltiH,  u  '-'r'-  ^"broa.  lAnxrocati  p.  *|^ 
Aim.  Maryniu,.  jl  j;  ;  Walter  ul  Cuventr;,  it.  ptv/.  xxxii,  xuill. 
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figlit  tilt)  buttles  i>f  It  king  who  wasted  his  opportunities  and 
would  scarcely  strike  a  blow  for  bimself.     In  November,  1203,  Jaim  re- 
Juhn  relumed  to  Englnnd  and  left  Normandy  to  its  fate ' ;  lie  Kngion.) 
distrusttd  the  luiroiis,  ond  they  distrusted  him.      In  the  follow-    '  "°^' 
\  mg  spring  both  Xormiiiidy  ami  Anjou  were  lost;   John  pre- 
tending to  raise  an  iirmy  in  EnglHncl,  and  Belling  to  tho  burons 
his  licence  to  absent  tiiemselves,  or  exacting  scutages  on  the 
pretence  that  thev  had  deserted  him.     Eleanor  died  on  the  ist  t><n>i>  uf 

.  *  ^  .      l'J«anor, 

of  April,  1204';  and  the  month  of  .July  saw  Pliili])  supreme  in  1104. 
i  the  whole  of  Nonnandy.  Maine,  Anjou.  and  Tnuraine.     John 
never  again  set  foot  in  Normandy:  in  1205  he  raised  an  army, 
but  dismissed  it.     In   1206'  he  made   an  attempt  to  recover  J>iiin'.  fninil 

f-»     -  I  t  -11     1        1  It  T  !■         -I  Att*.IIH»ta  t.*    ' 

roictou,  wliere  he  still  ha<i  some  ground,  but  was  olUiged  to  nxx.>or  hia 

purchase  a  truce  of  two  years  by  surrendering  his  last  hold  on 

the  Norman  and  Angevin  inheritance.      In    12 14   again,  after 

his  quarrel  with  the  Church  was  settled,  he  made  an  expensive 

and  fruitless  expedition  to  Guienne,  which  likewise -ended  in  a 

truce. 

Normandy  was  at  last  separated  from  England ;  the  prophecy  .somratinn 
of  .Merlin  was  fulfilled,  the  sword  of  the  duchy  was  separated  umndv 
from  the  fceptre  of  the  kingdom  *.      The  Norman   barons  hud  imIiI. 
had  MO  choice  but  lietweeu  John  and  Philip.     For  the  first  tiniu 
since  the  Conquest  there  was  no  competitor  for  their  allegiance, 
no  son,  brother,  or  more  distant  kinsman.     John  could  neither 
rule  nor  defend  them,     liishops  and  barons  alike  welctmetl  or 
speedily  accepted  their  new  lord.     The  funiilies  that  hail  estates 
on  lioth  sides  of  the  Channel  divided  into  two  branchi »,  eiieh  uf 
which  made  terms  for  itself;  or,  having  balanced  their  interests 
in  the  two  kingdoms,  threw  in  their  lot  with  one  or  other,  ami 
renounced    what    they    could    not    save.     Almost    immediately  imiioH 
^  Normaudy  settles  down  into  a  quiet  province   of  France ;    a  rnunn. 
province  which  Philip  was  willing  to  goveni  by  Norman  law, 

'  M.  I'«ji«,  >i.  483.  '  .\iiii.  Wnverlry,  A.n,  i  }04. 

'  M,  I'M-ii",  ii.  ^<i^  :  F.  i-I.rji,  i.  ijj. 

'  'Giwliu*  •  ••  ■  .t.ii»  c«t:'    R.  Co^gcwhale,  p.  14(1.     An  illiu- 

Uktion  fif  tlie  pr< '  action  may  he  found  m  early  u  1199,  wlieii 

lli«  carl«  of  Pciiibrjlk'--  Mil  Claru  JiviiUil  the  Gltfard  cjitatci,  the  furmcr 
laltiiig  tlic  '  e«ii«ci*  d  c&{Mil '  in  Nnrnuuidy,  lUe  Utt*ir  in  England. 
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and  to  indulge  in  guoh  frrr  cuRtums  as  ihi*  Normnns  rcali| 
cfaalleiig«  JO!  their  own.  For  Engliuid  the  rrsult  of  the  aeixira- 
tiuii  was  more  important  stiil.  Even  within  the  rrign  ufj 
John  it  becnme  clear  that  tin;  release  of  the  liarons  from  thcirl 
eonoexion  with  tlie  Continent  was  all  ih.it  was  wanted  to  makaj 
them  Englishmen.  With  the  last  vestiges  of  the  Norman  In-I 
heritsnce  vauished  the  last  idea  of  making  England  a  feudal 
kingdom.  The  Great  Charter  was  won  by  men  who  wersJ 
niiiintaiuing,  not  the  cause  uf  a  class,  as  had  been  the  case  iai 
everj-  civil  war  since  1070,  Imt  the  cause  of  a  nation.  Fronr] 
the  year  1 203  the  kinfj  Bt«o<l  before  the  English  people  face  taj 
face ;  over  them  nlone  he  could  tyrannit-e,  none  but  they  wrrel 
amenable  to  his  exactions  :  and  he  8too<l  alone  against  tbem,l 
no  longer  the  lord  of  hulf  of  France,  or  of  a  host  of  stronu 
knights  who  would  share  witli  him  the  spoils  of  EnglantLl 
Tlie  royal  power  and  the  royal  dignity  that  had  towered  hol 
liHiightily  over  the  land  in  the  last  two  reigns  was  subjected! 
to  11  searching  examination  :  the  quarrels  of  the  next  few  years] 
revealed  nil  the  weakness  of  the  caii.se  which  had  lately  l)ei-tt| 
so  strong,  and  the  strength  of  the  nation  which  had  so  latel) 
been  well  contented  to  sustain  the  strength  of  its  opprefsor. 

153.  As  the  death  of  Eleanor  murks  the  collapse  of  Joliu's 
cuntiin-ntal  power  and  the  end  of  the  dynastic  system  of  the 
Conqueror,  that  of  Hubert  Walter  marks  the  termination  oiB 
the  alliance  l>etwfen  the  king  and  the  clergy  which  had  been 
cemented  by  Lanfranc  and  hud  not  l)een  completely  biiiken 
by  the  quarrel  of  Anselm,  or  even  by  that  of  Becket.  The 
Hrchbishoji  diefl  in  July,  1 205  ;  John  lost  his  wisest  adviser 
by  an  event  which  ilxelf  launched  him  in  circumstances  requir- 
ing the  most  ]>rudent  connsel.  Engaged  in  a  quarrel  fron 
which  a  little  circumspection  would  have  saved  him,  lie  cho,<t 
to  enter  the  lists  tigainst  Innoeeiit  III;  matching  his  own  !<>' 
cuiming  at  once  against  the  consummate  diplomacy  uf  th^ 
Cuiiii  and  the  aspiring  statesmanship  of  the  greatest  of  all  tlio 
popes.  Foiled  in  iiis  attempt  to  place  a  creature  of  his  owu 
on  the  throne  of  Canterbui^,  and  unwilling  to  agree 
compromise  which  he  had  himself  made  imperative,  he  refused 
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to  receive  the  newly-consecrated  Archbishop,  and  exposed  the 
country  to  the  sluime  and  horrora  of  au  interdict. 

Not  to  dwell  ill  this  place  on  (he  iinportnnt  question  of  the 
bearing  uf  tiiis"  nuanel  on  the  history  of  tin-  <  'huich,  it  nmy  be 
sufficient  to  mtu-k  the  epochs  of  the  struggle,  during  the  whole 
fif  which  Jolin  ciJitinued  in  the  British  islands,  fiiibert  W'ulter 
died  on  the  I2fh  of  July,  1205;  the  iipiu-iils  of  lie  monks  of 
C'nnterbutT  and  of  thi*  sulFnigan  bishopii,  with  an  application 
from  .lohu  for  tlio  confirmation  of  his  nominee,  were  carried  to 
HonU'  before  Chrit-tmas.  The  pope  decided  against  all  the 
claims  in  December,  1 206,  and,  taking  advantage  of  the  presence 
of  the  monks  with  letters  of  authorisation  from  John,  prevailed 
on  them  lo  elect  Stephen  Langtou.  John  refused  the  royal 
assent,  and  Innocent  chose  to  regard  it  as  dLspensable.  In 
June,  1207.  he  consecrated  the  new  archbishop.  John  perse- 
vered in  his  i-efusal  to  receive  Langton ;  the  kingdom  was 
]>laced  under  interdict  on  the  23rd  of  March,  1208;  and  in 
1209  the  king  wiw  declared  excommunicate.  Year  aftor  year 
the  jKjpe  utteinptrd  to  ri-new  negotiations,  but  each  year  the 
attemjit  failed.  The  king  seized  the  estates  of  the  clergy,  and 
many  of  tlie  bishops  fled  from  the  kingdoiu '.  The  large 
revenues  thus  made  nv.iilable  were  used  by  John  in  making 
enormous  military  preparations:  he  made  expeditions  to  Wales 
iind  Ireland,  and  grew  richer  and  stronger  as  he  grew  more 
couturaaoious.  la  121  x  the  poiw,  by  the  mouth  of  his  envoys 
pHfidulf  and  Durand,  declared  that  unless  the  king  would  fuli- 
mit  he  wouKl  ixsuc  a  bull  absolving  his  subjects  from  their 
nllegiance,  would  depose  him  from  hie  throne,  and  commit  the 
execution  of  the  mandate  to  Philip  of  Franco.  The  news  of 
this  determination  brought  into  action  a  widely-spread  feeling 
of  disaffection  which,  if  it  existed  l)efore,  had  not  yet  found  vent. 
The  barons  had  sat  still  whilnt  the  bi'hops  were  plundered. 
Some  of  tlie  ministm,  if  not  all,  sympathised  with  John,  and 
made  their  profit  out  of  the  Rpoil.  But  the  great  majority  of 
the  (>eopIc,  noble  ai*  well  a!<  Himjilc,  watched  in  anxious  suspense 
for  the  event  of  the  struggle. 

'  Walter  of  Covwilry.  ii.  prof.  pp.  Uv-tix. 
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John  liowever  had  made  private  eni-ni'^s  n»  well   as  pnh 
ones;  he  trusted  no  man,  and  no  man  tmsted  him.      Tbe  thr 
of  deposition   aroused  all  his   fears,  aud  be   betrayed   his 
preheiifioiis   in   the  way  u^ual   witli   tyrant?.     The    princes 
Wales  had  just  concluded  a  jieace  with  him  ;  they  were  the  firs! 
to  take  advantajjp  of  the  piipnl  threat,  iind  renewed   the   wi 
.Tohii  Imngcd  their  hottjiges  and  summoned  an  army  for  a  fr 
invasion  of  theu*  coujitiy ;  the  army  assembled,  but  John,  wanit 
of  the  existeuce  of  a  conspiracy,  did  not  venture  to  lead  it  lulf 
Wales.     In  panic  ft-ar  he  dismissed  his  bust,  and  shut  hit 
up  in  Nottingham  Castle.     Gathering  courage  after  a  fortnight^ 
seclusion  he  arrested  tome  of  the  bamus,  whom  he  suspected  Jia 
m  much  of  conspiring  as  of  having  power  to  injure  him,  an 
seized  their  castles'.     This  proceeding  alnrmi'd  the  few  nobla 
who  had  really  cntertainfd  designs  against  him.     Eustace 
Vesci  and   liobcrt  Fitz-Wolter,  the  chiefs  of  tho  jMirty,  tieil 
France.     The  king  next  tried  to  propitiate  the  ]>eo]>le :  Im 
niitled  the  fines  which  had  lacn  exacted  during  a  receut  \-iMta 
tioii  of  tlie  forests;  he  abolishe<l  some  vexatious  custotns  whic 
prevailed  in  the  ports ;  and  took  other  measures  for  the 
scrvation  of  peace*.     He  then  eom|)eIled  tlioee  bishops  who  sti] 
remained  in  England  to  acknowledge  by  letter  that  the  suras  ' 
money  whicii  lie  liad  exacted  from  them  tiince  the  begiuuiujg 
the  reign  hud  beeji  paid  by  them  as  their  o»^^  free  gift.      In  til 
nieauliuie  he  was  negotiating  continually  with  the  l>0{)e;  ao 
Philip  of  France  was  collecting  his  forces  fur  au  tnvasiou. 

The  spring  of  1213  taw  the  close  of  this  pait  of  the  rtraggl 
•lohn  had  every  reason  to  feiir  the  stl'etigtli  of  riiilip,  ami 
reason  whatever  to  trust  iti  tho  nttaohment  of  his  people. 
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spite  of  his  own  ecofiiug  disregard  of  religion,  he  trembled  at 
the  papal  excommunicatiou,  the  dire  effects  of  which  he  »aw  in 
the  downfall  of  his  nephew  the  Kmpcror  Otto;  but  above  all  he 
dreaded  tlic  fulfilment  of  thi'^  prophrcy  of  Peter  of  Wakefield, 
(hat  on  I  he  approaching  featt  of  the  Asveusion  he  should  be  no 
longer  king'.  In  abject  ulurin  he  surrendered  every  [joint  for 
which  he  had  lieen  Hruggliug.  He  nwde  his  submiitsion  to  the 
pope,  accepted  Laugton  aa  archbishop,  undertook  to  repa}-  the 
money  exacted  from  the  churches,  and,  as  a  crowning  humilia- 
tion, guiTendtred  liis  kingdom  tfi  the  see  of  Rome,  receiving  it 
again  ae  a  papal  vat'bal  subject  to  tribute,  and  swearing  fealty 
and  promising  liege  homage  to  the  pope.  The  pacification  was 
arranged  on  the  15th  of  May.  For  a  moment  it  was  accepted 
as  a  solution  of  all  difficulties':  no  one  seemed  to  sec  that  it 
created  a  new  one  which  was  greater  than  all  and  comprehended 
all  that  had  preceded  it:  but  it  was  only  for  a  moment;  befoie 
the  first  measures  preliminary  to  the  execution  of  the  treaty 
were  token,  a  new  and  still  mere  formidable  question  arose, 
from  the  determination  of  th><  barons  not  to  obey  John's  com- 
mand to  serve  in  France. 

154.  The  attitude  of  the  liarous  bad  been  more  or  less 
threatening  gince  the  l>ogiuniug  of  the  reigi» :  they  had  indeed 
acquiesced  in  the  plunder  of  the  chiircheiJ,  paitly  because  they 
saw  in  it  one  way  of  diveiting  the  king's  oppressive  policy  from 
themselves,  The  moment  the  ecclesiastical  difficulty  was  over- 
come, the  question  of  their  rights  and  of  the  king's  infringement 
of  them  emergvcL  \Ve  have  seen  that  their  adhesion  to  John  at 
hia  accession  bad  been  purchased  by  a  prumiBC  that  he  would 
do  them  juatioe:  they  had  claimed  the  fultilment  of  the  promise 
in  1 201,  when,  on  their  refusal  to  go  to  Normandy  until  they 
were  satisfied,  John  seized  their  castles  and  demanded  their 
eons  88  hostages  '.  Since  then  their  grounds  of  complaint  had 
been  accumulating.  They  had  been  shamelessly  taxed :  the 
carucage  iiad  been  in  Johii's  first  year  raised  from  two  to  three 
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VV&li.  Cot.  ii.  no,  Jii  ;  M.  Paru,  U.  539  •<{. 
Hiiv«t«u,  iv.  161. 


lie  iiunn*  < 

d«r»  hu 
orowD  t«> 

H«7  15,  laf  J 


Fonuidabltf 
Attitude  of 


Tbeli 
ifrieTuiceK. 


VOL.  I. 


o  o 


562 


Couxtitut tonal  Uixlory. 


[oaf. 


of  *poh- 
bialiojt 
QoujTru^ 
in  iKfj. 


roiu. 


ehillitigs  on  the  cai-ncate :    the  scutage  from  a  pound  to  tf 
niarka  on  the   knight'h  fee :   year  after  year  the    scutage 
Iteeu  tukeu  as  n  matter  of  course,  and  when  Geoffrey  of  Yoril 
had  rnised  his  voice  agaiiisf.  the  imposition  of  the  curucage  iii 
had  been  summarily  Bileiiced '.     In  1 203  the  king  had  exacte 
a  seventh  of  the  moveable  projKJrty  of  his  barons  '  ;   in  i2o< 
had  taken  tin  aid  from  the  knights':  in  1307  a  tlurteeuth  oil 
moveables   from  the  whole   counti'y.     In   thi^  last    case  Arch^ 
bishop  Geoffrey  of  York,  following  the  example  of  8.  ThoDM< 
and  S.  Hugh,  resihted  the  demand  when  it  was  laid  liefore  thmj 
council;  the  clergy  refused  to  give,  but  the  king  exacted  the! 
tax  notwithstanding,  and  sent  their  champion  into  exile  *.     Again 
and  again  he  liiul  demanded  the  niilitaiy  service  of  the  faaroiu, 
and  each  time  he  iind  shown  his  diBtrnst  and  cowardice.     liiJ 
1 30 1  the  forces  assembled  at  Portsmouth  were  allowed  to  it- 1 
turn  home  on  ])uymcnt  of  money  to  the  king';  in   laoi  awr 
1203,  wiien  Ihcy  reached  Normandy,  they  found  the  king  un- 
willing X*3  fight,  an<l  having  returned  home  in  disgurt  found 
thcmst'lves   uldiged    to    redeem    their    desertion    by    cuormoua 
fines*.     In  1205,  under  alarm  of  iuvabion,  ho  collected  a  great  i 
force ;  insisted  on  new  oatha  of  fealty  being  taken  by  the  whole 
nation,  and   in    jireparation    for    national    defence    ordered    au 
elaborate  new  organisation  to  be  created  fur  the  levying  of  thr 
old  armed  militia.     He  himself  was  obliged  at  Oxford  to  swMkTI 
to  observe  the  rights  of  tlic  kingdom'.     But  notwithatanding ] 
this  show  of  earnestness,  when  he  had  brought  his  great  bout 
together  at  Portsmouth,  and  had  even  pretended  to  nail  for 
Fnince,  he   had  gone   no   forther  than  Wareham.  and   on  his 
return   had   accepted   money  and    dismissed    the    army*.     The 
barons  were  not  without  the  military  pride  natural  to  a  war> 
like  race ;  they  do8])i8ed  the  king  who  dared  not  lead  them  ; 
they  liated  him   for   his  mistrust   uf  them ;    they  ltx>krd  with  j 
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disgust  un  the  mean  trickery  !>)*  which  he  quitlified  his  capri- 
cious despfitism.     But  thoy  endured  it  nil. 

(Jeoffrt-y  Filz-Fefer,  the  carl  of  Essex,  had  cuntiiiued  to  he 
John's  justiciur  t-ver  since  his  accession.  Hi;  wus  n  man  trained 
in  the  f>chool  of  Henry  II  under  Glanvill  and  Hul>ert  Walter, 
and  hud  attained  hiw  earldom  jwrtly  hy  u  fortunate  niurriu^e 
and  partly  by  makiuji;  the  hesst  of  hi^  (ipportimitieg  a.4  one  of 
the  king's  coutiBellorH '.  He  had  kIiuwii  the  qualities  uecesKary 
to  the  niini.stcr  of  such  a  kinp,  lind  worked  out  his  munler's 
phns,  and  allowed  the  unpopularity  which  they  involved  to  fall 
upon  biti  own  head.  It  must  be  said  in  excuse  for  him,  us  for 
Hubert  Walter,  tlrnt  he  pixjbubly  retained  hiH  jiosition  partly 
from  a  feeling  that,  if  he  resigned  it,  it  would  fall  into  worne 
bauds.  Both  niinihtem  were  lutted  by  the  king,  who  felt  tliat 
they  restraiue<l  him  ;  yet  both  were  indispensable.  Hubert 
lia*l  goveriic<l  Kith  the  Church  and  the  nation,  Geoffrey  gov- 
erned the  nation  and  allowed  tite  king  tfi  niin  the  Church.  He 
h;4d  won  by  age  and  ability  a  commanding  ])ositiou  even 
umoDgst  those  who  were  at  first  inclined  to  regi\rd  liim  us  an 
upstart';  and  the  extent  of  his  influence  must  be  calculated 
from  the  permanent  breach  which  followol  Ins  death. 

To  retui-u  however  to  the  events  of  the  year  1213.  The 
submission  of  tlie  king  to  the  fwpe  had  been  accomplished  ;  the 
f:it^l  annivernary  had  passed  over,  and  John  was  still  a  king: 
Peter  of  Wakefield  wus  hanged.  It  was  lime  to  reply  to  the 
threats  of  Philip ;  and  this  could  not  be  done  better  than  by  an 
fxpedition  to  Prance,  John,  elated  by  the  naval  victot7  ut 
)amme,  proposed  it  to  the  l)aron8  ;  they  alleged  that  he  wiis 
still  excommunicute,  and  refused  to  follow  him  '.     This  plea  waa 
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iih.      iibsolved  the  king  ut  Winchester,  exacting  from  iiini  on  exf 
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reiiewnl  uf  his  coronation  oath  dud  a  promise  to  abolish  »11  t« 

I  uttoms '.     A}^iii  the  kiuij  hiid  his  proposiils  t)«fui'e  the 
nnd  again  lie  w«s  met.  hy  n  refusul  :    this   time   \\x'-    nnr 
Imrons  declared  that  their  tenure  did  not  compel  them  to 
iibrond  and  that  they  would  not  follow  the  king '.      It  ¥r»3  lli 
same  ground  which  hiwl  Wen  taken  up  by  S.  Hugh  u>  1 198, 1 
iilthough  deficient  in  historical  proof,  was  in  accordttnoe 
with  equity  and  with  the  altered  state  of  things.      It  1   ' 
fair  enough,  when  John  was  duke  of  Nomirtudy,  for  hi- 
barons  to  maintain  him  by  arras  in  his  existing  rights; 
when  Normandy  was  lost,  and  lost  by  his  fault,  it  by  no  niron 
followed  that  they  should  engage  in  wur  to  recover  it.      \Vbetlur| 
he  had  a  right  to  take  them  to  Poictou  was  more  than  doublfnl.. 
The  northern  baroiiK  who  nlleged  this  pica  were   for  the  romtj 
part  mcmlwrsof  that  second  aristocracy  which  hud  grown  up  on  j 
the  ruuis  of  the  Conquest  families  and  hod  no  stake  in  Nomuinily.  I 
'riiey  had  been  trained  under  the  eye  of  Gliinvill  and  Itichard  d«l 
Lucy;    hud   been   uniformly    faithful   to   the   king   against   the! 
greater  feudatories;  had  manfully  discharged  their  dutien  in  thej 
defence  against  the  Scots  ;  and  had  already  begun  to  sliow  that  I 
propensiou  towards  jxditical  liberty  and  self-government  which 
marks  them  during  later  history  ;  for  Uiey  were  the  forefathe 
of  that  great  north  country  party  which  fought  the  Imttle  nf  tba 
constitution  during  the  fourteenth  and  fifteenth  centuries.      Iji- 
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(ii^uiit  »t  tiicir  altitude  of  resiiitutic'i-,  Jcihn  prepared  to  take  ;'"'",f~ 
liin  UHUiil  prompt  vengeatic*'.     Ho  inari'.he<i  mpidly  nurlhwards :  n..rOi,  AhJ 
at  Nortliainpioii  tlie  arcliliitliop  overtook  him  uiid  prevniled  on  38.  mj. 
bin)  to  promise  a  legal  and  judicial  investigation  hcl'ore  pro- 
ceeding   to   extremities'.     John   however  went   on   his  way; 
a<lvanccd  to  Durham  by  way  of  a  Jcnion!<tration,  Imt   returned 
witliout  doitii;  anvthin£,  in  as  xreat  haslc  as  he  had  jfone '.     On  iio  aoo. 
the  3rd  of  October  he  completed  his  transactions  with  the  po{)e  tho  lagiih). 
by  doiii),'  hnma^.'c  to  the  lf}i;ate  Nicolas  at  London'. 

Whilst  Jolui  wa.s  thus  employed,  a  series  of  very  important  A»««mWy  < 
meetings  had  been  held  by  the  justiciar  and  archbishop.     In  Aug<ut  4, 
order  to  siscertain  the  amount  due  by  way  of  restitution  to  the 
plundered  bishops,  a  general  a^iembly  was  called  at  8.  Alhau's 
on  the  4tli  of  Aagust,  which  was  attended   not  only  by  the 
bishops  and  barons,  but  by  a  body  of  repivsentatives  from  the 
townships  on  (he  royal  demesne,  each  of  which  sent  its  reeve 
and  four  legal  men.     In  this  council,  for  such  ia  the  name  given 
it    by   the  historians*,   a    much  wider   range    of   subjei-lh   waft 
iliscussed  than  the  ass^essnient  of  the  losses  of  the  Church.     The  luwiu.ti 
justiciar  laid  before  the  whole  body  the  king's  recent  promise  of  lumy  1 « 
gootl   government,   he    issued    an    edict   lorbiddmg    the    illegal 
exactions,  and  referred  to  the  laws  of  Henry  I  as  the  standard 
uf  the  good  customs  which  were  to  be  restored  °.     This  in  the 
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'  W".  Cov.  U.  JIJ  ;  M.  I'urw,  ii.  551.  B»lph  of  Co^^jtMihiile,  p.  167,  sjjyn 
tlikt  the  king  wu  jirerailed  on  to  renew  hit  prontue^  to  the  nortlirrti 
)>iiraii<  :  'Nurthkuhuiiibrt:iuet  regi  conoordantar,  inetliantibus  legnto,  archi- 
#|ii«>opu  Cuituariunari  et  hHU  epuctipii  et  biuvnibai,  eik  cuudiliun«  ut 
lipot  eU  gmudcre  atarU  lilxnntibtu.'  But  he  places  the  agreemeut  alter 
the  arri  vat  of  Cardinal  Nicola>. 

'  See  .Sir  T.  U.  Ilartly'a  Itinerary  of  John,  in  the  Introduction  to  the 
iirat  viilunie  uf  tlie  Patent  Rulla. 

'  W.  Cov.  ii.  114;  M.  Pari*,  ii.  570. 

*  M.  Paria,  ii.  ij^o:  'In  crantiuo  ''>c.  May  161  autcm  miait  rex  liitrraa 
ad  oiiinej  vioecomitea  regni  Ani^liae  praecipiens  ut  de  ningiUis  dumiiiiooruni 
•uorum  rillia  quatuor  le^jaleo  hoiuinefi  cum  praepuiito  apiid  Sanuiuiii  AllHk- 
iiiitu  pridie  nonaa  Augutti  faccrent  Cdiivenire.  .  .  .  luterfueruiit  hiiii:  luii- 
cilio  apud  Sanctum  Albanum  Oalfridua  tiliua  Petri  et  epiacoput  Wiiitonieniu 
cum  aroliicpiaciipu  ft  epiitciipiji  ei  n:  i.* 

*  Iliid.  ii.  5;i  ;  '  Ubi  tunulis  1  >  iata,  ex  ejoulcni  re^ 
i>»rle  firiiiU-'-  •■•- •■••• -•  •■'  ■■•  "'•  "■"    ■!•  ...nniv..,- 
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first  occaaiou  on  which  the  laws  of  Henry  I  are  recuired  to  as  i 
\)ai\s  of  liWrtr,  and  it  may  be  regarded  as  a.  murk  uf  the  vast 
increuse  in  ri)yul  jwwer  which  had  accrued  suice  the  early  yearsj 
<if  Henry  II.     Pixibahly  few  knew  what  the  hiws  of  Heniy 
were;  but  the  u^chbii^hu|)  took  care  that  they  should  koou   bdl 
infornie<l.     Another  council  was  called  at  S.  Paul's  on  the  25th 
of  August,  and  there  Henry's  cliarter  was  produced  '.     It  waa 
seen  at  once  tliat  it  furnished  both  a  safe  standing-ground  and  a 
|)recedt?nt  for  a  deliberate  nchenie  of  reform.     The  justiciar  laidi 
before   the  king  tlie  claims  of  the  council,  and  died  almost  j 
ininii'diutely  after,  on  the  2ud  of  October". 

With  him  tlie  kinj;  loi<t  his  hold  u])on  the  Imronage,  but  his 
first  thought  was  one  of  relief:  '  When  he  arrives  in  hell,'  he  ^ 
said,  '  he  may  go  and  salute  Hubert  Walter ;  for,  by  the  foet  ofH 
(Jiifi,  now  for  tlie  first  time  am   I  king  and  lord  of  England.' 
This  speech    retiillH   the   words   addressed  by  the   English   to 
Heniy  I  when  he  had  humbled  Robert  of  Belesme ;  but  tlM 
circumstances  were  very  difrerent.     The  jwojile  had   then   re 
juiced  ill  the  humiliation  of  a  tyrant  who  was  persecuting  tin 
king  and  themselves  alike;    John   rejoices  in  the  death  of 
fiiithful  eervunt  who  hiul  until  now  stood  between  him  and  the 
iiitred   of  the   people, — between   the   tyrant   and   his  destined 
victims".     Geoffrey's  successor  was  a  foreigner;    the  king,  toj 
the   great  dl.sgust   of  the  barfms,  eoriticled  the  justiciarship  to] 
Peter  des  Roches,  the  Poicteviu  bishop  of  Winchester  *. 

The  meeting  at  S.  Alban's  is  the  first  occa-siou  on  which  wa  { 
liiul  any  historicul  proof  (hat  represent  at  ivea  were  summoned  to 
11  national  council.  The  reeve  and  four  men  were  probably 
called  u])on  merely  to  give  evidence  aa  to  the  value  of  the  royal-fl 
hinds ;  but  the  fact  thiit  so  much  besides  was  discussed  at  the 
time,  and  that  some  important  measures  touching  the  people  at 
large  flowed  directly  from  the  action  of  the  council,  gives 
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■icut  vium  et  tneuibrA  aim  diligunt,  ne  n  quoquom  ^liquid  violenter  ext 
quennt,  vol  ulicui  injuriani  irrogare  praesuui&nt,  aut  leotallk  klioubi 
ri-.;no  faciuit  Biout  fitcorc  cimHueverunt.' 

'  M.  PurU,  ii.  ,^52. 

"  M.  P»ri«,  ii.  558  ;  W.  Cov.  ii.  J15  ;  R.  Coggeahale,  p.  t68. 

'  M.  Piuia,  ii.  559;  aM  above,  |>.  .134.  *  K.  Coggnhnle,  |i.  168. 
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their  iippearniiee  llierc  n  great  significance.  To  tho  first 
If  prcseDtative  assembly  on  record  ia  »ubmitto(l  tlie  firtt  draught 
of  the  ri'forms  Hfterwunls  eniltodit'd  in  the  Ch.ii-tcr :  the  uctiou 
of  this  coiuicil  is  the  first  iienitntiug  iind  tcutntive  step  towards 
that  great  act  iu  which  Church,  baronage,  and  people  made 
their  i'on»titutioilitl  coniput.-t  with  the  king,  and  their  -first 
^eusihle  realisation  of  their  coiporntu  unity  nnd  the  unity  of 
their  rigbtM  and  inteie^ts.  How  the  justiciar  would  have 
carried  on  the  undertaking  wc  cannot  even  guess.  Unfortu- 
nately, as  is  80  oft<?n  the  case  iu  great  crises  of  history,  the 
attention  of  the  historians  is  devoted  to  points  of  minor  interest ; 
and,  when  we  ^hould  hear  of  great  constitutional  debates,  we  find 
only  the  record  of  the  doinj^s  uf  the  legates  and  the  bishops. 
The  one  significant  (act  is  this, — that  the  king  on  the  7th  of 
November  summoned  a  council  at  Oxford  to  which,  besides  the 
jarmed  force  of  the  knigiits,  ea<.-h  nherifi'  is  directed  to  send  four 

creet  knights  from  liis  county  to  discuss  with  the  king  the 
business  of  the  country'.  Tlie  four  legal  men  of  the  demesne 
townships  arc  replaced  by  the  four  discreet  men  of  the  ehire : 
very  words,   'ad  ioquendum   nobiscuni  dc   negottis   regni 

stri,"  are  nn  omen  of  the  institution  of  representative  jwrlia- 
meiils.  Again  however  the  historians  forsake  us,  and  we  do  not 
fen  know  that  the  assembly  was  ever  held. 

The  eventful  year  came  to  a  close  without  overt  action.     Early 

1 214  John  went  abroad  and  stayed  there  until  Octobt>r;  wlien 
[imediatcly  on  his  return  he  called  the  northern  burons  to 
count  for  hot  accompanying  liim.  But  they  had  been  before- 
hand with  him.  They  had  met  on  the  pretence  of  pilgrimage 
at  K.  Edmund's,  and  had  there  sworn  that  if  the  king  delayed 
any  longer  to  restore  the  laws  and  liberties,  they  would  withdraw 
their  allegianct?,  and  would  make  war  upon  him  until  he  should 
confirm  the  concession  by  a  scaled  charter.  The  propositions 
were  to  be  laid  before  him  immediately  after  Christmas ;  in 
the  meantime  a  force  was  to  1>e  raised  sufficient  to  l)egin  if  not 

decide  the  struggle".     The  king  however  accelerated  the 

J*  K<'|j<irt  iin  ihr  Ulifnilv  uf  »  Peer,  A|>|i.  I.  i>.  1  ;  .Select  t'lmrters,  p.  J87. 
■■*  M.  Paria,  ii.  ^fH,  J$^.       'I'lie  iiurtlirm    buniuii  •(>uiu  l«uk  the  leiuL 
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crisiti  by  demauding  a  jcutage,  which  the  liaron^   refused 
grant '. 

Johu'g  Erst  thought  wus  to  uttcmpt  to  divide   Im  enend 
The  clergy  might  \ye  detuclied  from  the  barons  by  a  proniijie  i 
the  freedom  of  election  which  Imd  lieen  so  long  witltdmwu  fti 
them;  and  ou  the  zist  uf  Nuvumher  a  charter  waa  issued 
that  effect*.     This  failed  of  its  purpose;  for  the  bishops,  wii 
Lnngton  at  their  hcHd,  hnd  of  course  not  tiikcn  pnrt  iu  thi- 
nt  B.  Eilmuiul's  ;  they  were  one  in  counsel  with  the  barons, 
had  not  been  compelled  to  break  off  relations  with  the  kiug 
nor  could  they  liiive  urmed  their  retiiiners  in  the  cause  witbou 
throwing  the  country  at  once  into  civil  war.     Nothing  more.' 
done  until  after  Christmas.     On  the  feast  of  the   EpiphAa) 
John   lit   the   Temple   received  :»   deputation   from    thu-   baron 
nnd  heard  their  demands :  smothering  his  indiguution,   he 
quested  a  truce  until  the  first  Sunday  after  Easter '.     This  ' 
.agreed    to ;    ond   the   king    employed   the    resinte    in    renewed 
attempts   to   fow   distrust  among  hi."*   enemies.      He  again, 
the   15th  of  January,  issued  the  charter  of  freedom    to 
Church ',  directed  the  oath  of  uUegiance  and  fealty  to  be  taken 
throughout  England '  to  him  alone,  and  demanded  a  renewal  ( 


'  Bnruuet  XortUanlimnljrute  in  uniun  eoeDiite«  (ententiam  ut  reg«at| 

liellerent  ad  rcfoi  ruiindiim  ecclesUe  et  n^\\\  liL>eriiiteni   et   »il  »tK>I 

pr.'ivitt)  C'>iiHiiettidine«,  (|tiny  ail  tle|ireBtnr)Detn  eccleciitte  et   t< 

i|uam   frntvr  rojos,  cuiu  bis  abuoionlhiKi  unm  iilem   rrA 

(iiieciUVfraul.  gccuiifliim  quod  rex  anno  praeterilo  jnrnci....  .v.. 

kit  ....  iirniil  el  itdhoruiiitur,  iuiuper  el  carUin  Henrici  priitti  proferau't ; 

R.  CoKg*'*''*''''  P-  '7° 

'  '  l)iK<eni'i'>  ortn  est  inter  Joliatinem  regem  Anglise  «t  ijuaidani 
proceriliu>  pro  R^utaeio  qiii>d  prtelot  .ib  iUi«  qui  non  iernnt  nrc  inUei 
cum  ipao  in  PicUviain.  I^Mitibua  enim  illuJ  plurlmia,  cfjulroilixeruut 
Aqiiilonaribun  nunnutli,  llli  videlicet  ipii  iuuid  pr»el«nt<>  rei>«iii  n« 
Pictsvikiii  tratuiir.'t  iiii|>edieruiit,  dii;»nt«!)  M  pi'.  \rigl 

Icueiit  non  dtbere  rcj-rni  exira  re^'nuin  •cqlii  1  '*l{>0  . 

jurare.     E  coutrario  rtgc  iil  t«r»qii»ni  d"l>iii  i.  '.. 

palria  <ai  necnoo  et  fratri»  ao  tieret,  n  I 

prsesentia  obatitioet.     Prolat*  »t  carta 

primo  Angli«  data,  liUaiii  quaii  in  nlxrrvKudaui  ouiii  nin  vouUruukri  • 
proceret  jam  dicti  po«tularenl,  dilala  eat  rw  in  annain  altertun  ; '  W.  Cu' 
li.  217,  ii8. 

'  Slatatet  of  the  Realm,  1.  5  ;  Sdeet  Charter*,  pp.  a7^iS]. 

•  M.  Pari.,  il.  J84.  •  \\M.  606-610. 

»  M.  Pari.,  iL  {8L|  i  W.  CVr.  li.  ji8. 
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lioniage  fioin  his  toiiante-iit-chicf.  Not  content  witli  tliin,  on 
llie  2ud  of  Fcbruaiy,  he  look  tlje  vow  of  Crusade ',  involving  in 
the  guilt  of  micrilegc  all  who  should  raise  their  hnnds  ngninst 
him.  But  the  buronn  uere  undiNimiyed  ;  tiiey  collected  un  unuy 
at  Stuniford,  iind  miu'ched  ax  soon  as  the  truce  expired  to 
Binckley  in  NortJinnifitonshiic  where  they  eiicjvmped  on  the 
27th  of  April.  The  king,  who  wiis  at  Oxford,  sent  the  arch- 
bishop and  William  MurKluill  to  deniund  their  conditions ;  und 
the  luessengern  brought  1>iu:k  a  long  schedule  of  demands,  whicli 
tlic  king  at  once  refused  to  grant.  After  iiu  attempt  to  gain 
time  by  projKjsing,  on  the  loth  of  Miiy,  that  the  quaiTcl  should 
be  settled  by  arbitration  by  the  pope  and  eight  urbitratori,  Ibur 
chosen  by  each  side,  John  had  nothing  loft  but  to  await  the 
attack  of  the  barons  who  had  already  on  the  5th  tf  May  re- 
nounced their  allegiance '.  As  foon  as  tliey  knew  that  their 
demands  were  rejected  they  proceeded  by  way  of  Nortliumpton, 
Bedford,  and  Ware  to  London,  where  they  were  received  with  u 
hearty  welcome  on  the  24th  of  May.  The  adhesion  of  the 
Londoners  was  followed  by  a  great  defection  from  the  king's 
jiurty  ;  nearly  all  the  ineral>er^  of  hi.s  court  and  household 
obeyed  the  nuiunioiis  uildretsed  tD  them  by  the  confederui-y, 
and  left  John  without  ojiy  [wwer  of  resistance.  Under  these 
circumstances  he  set  his  seal  to  the  articles  proposed  by  the 
barons,  and  issued  the  <>re:it  (linrl.'i-  ot'  libiTtii'.>t  cm  tin-  I5lh 
of  June  at  Ruanymede '. 

155.  The  Great  Ctuutcr,  althougli  drawn  up  in  the  lorni  of  a 
royiil  gi-ant,  was  ivally  a  treaty  between  the  king  and  his 
subjects;  it  was  framed  upon  a  series  of  articles  dmvm  up 
by  ihc-m  *,  it  containeil  the  provision  ut-ual  in  treaties  for 
securing  its  execution,  and,  although  in  expre.^  terms  it  con- 
tained only  one  part  of  the  covenant,  it  implied  in  its  whole 
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'  W.  Cov.  ii.  J 19. 

'  Lib.  de  .\nit.  Ijsfig.  p.  101  ;  Ami.  Duiiat.  (>.  43.  Sw  Blkclutuiui, 
Cliarten*,  |j.  xiti. 

'  M.  Pariii.  ii.  sSj-pSji;  W.  Covrniiy,  ii.  jiy-iij  ;  Ii.  Cu^^Mtwlr,  pp. 
171-1;,^.  The  lint  (ocoaiit  of  tlie  en^i  in  to  be  fouiul  in  the  pivloco  prv- 
6xo<l  )>y  Blkckntone  t4i  hia  cdiliou  uf  Mn^iit  Carta. 

'  FcioJen,  i.  Uy,  130. 
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tenour  the  existence  uiul  recognition  of  the  oilier.     The 
granted  these  privih-ges  on  the  uiidenituudiiig  tliiii  ho  wa* 
retuiu  tlio  allegiance  of  the  nation.     It  is  the  collective 
who  really  fomi  the  other  high  contracting  jiarty  in  tlie 
capitulation, — the   three  eetutes  of  the  rtalni,    not    it   i» 
arranged  in  order   according  to  their  profession  or  rank,  bat 
not  the  less  certaiidy  comhined  iit  one  nalioiuU  purpose, 
securing  by  one  bond  the  interests  and  rights  of  encli  d 
severally  and  of  all  tO|,'Cthi;r.     Tlie  CLirter  contains  u  cUum| 
similar  to  tliat  by  which  Henry  I  tried  to  secure  the  righ(« 
his  subjects  as  against  the  mesne  lords ;  but  now  th«  proviaiciD  | 
is  adopted  by  the  lords  themselves  for  the  security  of  fair  and  I 
equal  justice  :  '  All  the  aforesaid  customs  and  lilieitieii  that  wr 
have  granted  to  be  held  iu  our  kingdom,  so  far  as  pertaina  to  na. 
with  reference  to  our  vussalp,  all  men  of  our  kingdom,  ua  well  ] 
clerk   as   lay,  shall  observe,   so  far  as  pertains   to   them,  with  . 
iv'fereuce  to  theu'  men  ^'     The  barous  maintain  and  seouie  iha 
rijrht  of  the   whole  people   aa   againnt   themselves   as   well   «s 
against    their    master.     Clause    by    clause    the    rights    of    thfl 
commons  are  provided  for  as  well  as  the  lights  of  the  uoblei;  | 
the  interest  of  the  freeholder  is  everywhere  couplrd  with  that 
of  the. barons  and  knights;   the  stock  of  the  merchant  and  the 
wainage  of  the  villein  are  preserved  from  undue  severity  of  j 
amercement   us  well   as   the   settled  estate  of   thr   earldom  or  ' 
Ijarony*.     The    knight    ia    protected   against    the    cumpulaorj  < 
exaction  of  his  services,  and  the  horse  and  C4irt  of  the  free-  | 
man  against  the  iiTegular  requisition  even  of  the  sheriff*.     In 
every  case  iu  which  the  priviU-ge  of  the  simple  freeman  ia  not 
secured  by  the  provision  that  primarily  affrcts  the  knight  or 
baron,  a  supplementary  clause  is  added  to  detine  and  protect  bLi ' 


'  Arlicle«  of  llie  Tiikronfi.  i  4N  ;  Mn^'iiit  Carta,  $  6j      Km  i>b<iT<<,  -\ 
*  Art.  Bar.  (  8j  Mucna  Cur:*,  ^  JO  :  '  Liber  hmiin  nmi  ftmifrplrtii,- 

pKrvo  delioln  uiai  s.         '  '  •  "  '  ' 
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L'*tor  eotlem  iif   ■' 
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'  Art.  hu.  i  to ,  Mo^TU  Carl*,  t  JO. 
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right ;  luid  the  whole  iiUvaiitage  ih  olituined  for  hiiu  by  the  coui- 

rehensive  article  which  closes  the  ossentiul  jmrt  of  tlie  charter. 

This  proves,  if  any  jiroof  were  wmited,  thiit  tl\e  ileiiuiufls  of 

tlie  bHruus  were  no  teHitih  exaction  of  privili-ge  for  themselves  : 

it  proves  with  sc«icely  leas  certainty  that  the  people  for  whom 

hey  acted  were  on  their  dide.     The  tiutioii  in  -general,  the  people 

of   the   towns   aiut    villages,  the    commons    of   later   duys,  the 

ngliehmen  who  iiad  fought  the  battles  of  the  Norntuo  kingii 

.ruinBt  the  feuJatoriesi,  hod  now  thrown  themselves  ou  the  side 

the  barons:  John's  tyranny  had  uverthrowu  that  balance  of 

ithe  powers  of  the  State  which  his  predeceBSors  had  striven  with 

tjnuch  earnestness  and  1*0  much  [wlicy  to  adjust.     We  do  not 

find,  in  the  list  of  tiiose  who  i'orcetl  the  king  to  yield, 

uy  names  that  prove  the  comnious  to  have  been  influential  in 

lilie  drawing  up  of  the  articles  :  the  cons]>ieuous  names  are  tho$>e 

of  the   uurthern   biii'ons,  of  the   men   of  the   great   ministerial 

ouses,  and  of  that  remnant  of  the  Conqueror's  baronage  that 

liad  cut  themselves  loose  from  Normandy  and  Noniian  i)rinciples 

and  reconciled  themselves  to  the  nobler  position  of  leaders  of 

their  brother  Englishmen.     It  was   probably  by  the  bishops, 

Langton  in  particular,  and  the  legid  members  of  the  ctmfederacy, 

that  the  rights  of  the  freeholder  were  so  carefully  fenced  round 

with  provisions.    These  men  and  their  successors  led  the  commons 

and  acted  for  them  until  the  Reformotion,  with  little  discord  and 

still   lesa  jealousy  of  their  rising   influence;    and   it   was   the 

extijictioM   of  the   class  which  furnished  their   natural  lenders 

that  thi-ew  the  Church  and  the  untion  under  the  tyranny  that 

followed  th«;  Wars  of  the  Ruses. 

Tiie  Great  Chaiter  is  the  first  great  public  act  of  the  nation, 
fter  it  has  realised  its  own  identity:  the  consummation  of  the 
ork  for  which  unconsciously  kings,  prelates,  and  lawyers  have 
)een  labouring  for  a  century.  There  is  not  a  word  in  it  that 
ecalls  the  distinctions  of  race  and  blood,  or  that  maintains  the 
iferences  of  English  and  Nornlau  law.  It  is  in  one  view  the 
Bumming  uj)  of  a  period  of  national  life,  in  another  the  stnrtiug- 
[j>oint  of  a  new  j>eriod,  not  lets  eventful  ibau  that  v^hich  it 
iluses. 
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Majpa  Carta  in  hs  mnifietirf  fats  attoate  the  ■eraont  given 
\ij  the  iM>n>Miii  ct  it«  wigbi  and  gravtib  It  i*  biacd  oo  the 
rfwrtff  «f  Hearjr  I ;  it  KJlows  the  mmngeaeai  vS  thit  fmocs 
iliiiBWMri,  and  it  unpUfies  and  expaadc  it,  ao  as  t«  hnng  aider: 
the  principles,  which  were  for  the  fint  tine  laid  down  in 
A.D.  iioo.  all  the  particnlar  right«,  clainw,  and  dotiea  whidi 
h»d  come  into  existence  daring  the  derekifimeBts  of  the  inter- 
vening ovtnrr.  As  the  whi^  of  the  constitatimial  history  of 
Engkad  is  little  more  than  a  ronunentary  on  Magna  Carta,  a 
brief  gummory  of  the  articles,  regarded  aa  the  ootgrowtli  of  the 
previona  historv,  is  all  that  is  nee c  Mary  or  poasible  at  this  stage 
of  our  work. 

The  king  declares  himself  moved  to  issue  the  diarter,  as 
his  great-grandfnther  had  done,  by  his  pioos  regard  for  God 
and  his  desire  for  the  benefit  of  his  people :  the  ooviUEellors 
by  whose  advice  he  acts,  and  whose  names  he  enumerates, 
are  tiie  bishops  and  barotis  who  bad  not  tuken  ati  oveit  part 
against  biiu,  or  who  ouly  at  the  last  moment  had  jollied  the 
confederation  which  compelled  him  to  yield. 

The  first  clause,  again,  as  in  tlie  charter  of  Henry  I,  secures 
the  rights  of  the  Church;  i-e[>eat8  and  confirms  the  charter, 
twice  issued  already,  for  the  iree  election  to  bi^oprics,  and  the 
great  principle  so  often  appealed  to  both  earlier  and  later, '  quod 
Anglicuiiu  Kcclesia  liliera  sit '.' 

Tliia  is  followed  by  a  series  of  clauses  protecting  the  tenants- 
iii-cbief  of  the  Crown  from  th«  abuses  of  feudal  right;  a  fixid 
Muni  i»  determined  lor  the  relief,  us  '  the  ancient  rt'liet','  the  very 
ttiitement  betraying  the  nature  of  the  grievances';  the  relief  is 
itll'fgetlier  alxilit'hed  where  the  right  of  wardship  is  exercised; 
the  latter  right  ia  carefully  limited  ;  the  disparagement  of  heirs 
by  unequal  marriages  is  forbiddeu  ;  and  the  widow  is  secuied 
against   spoliation    us    well    as    against    compulsion    to    take 

'  Magna  Carta,  i  i.  Cf.  the  Charter  of  Henry  I,  i  r  ;  Stephen,  Charter 
ii, ;  Select  Charten,  pp.  loo,  no. 

'  Magna  Carta,  {|  3-4  ;  Art,  Bar.  {{  1-3.  Cf.  Charter  of  Henry  I,  i  J ; 
.'iuize  of  Korthamptiiu,  $  4 ;  Dialugiis du  Soaccario,  lib.  ii.  c.  10 :  where  the 
rule  that  a  relief  ia  nut  to  be  t^k«n  on  the  coming  to  age  of  a  royal  ward,  ia 
laid  down  ai  it  is  in  the  charter  itaelf. 


I 
I 

ward,  ia  ^M 


'•1 


Thf   Grrat  Chnrl«r. 


.573 


Bother  husband'.  The  latter  concession  John  hml  ftlready 
L-Iarcd  liiiufelf  willing  to  grant  in  that  scheme  of  abortive 
bforms  wlii<:li  he  i-ro|»otiiideil,  before  his  Bubmissioti  to  the 
Ope,  ill  A.D.  i;i2.  This  jKirtion  of  the  eliarter  closes  with 
liree  articles  in  which  tlie  king  reuouncew  the  uppressire  means 
iiicli  had  lieon  used  to  Eecure  the  pavnient  of  debts  to  the 
rowii  ami  to  the  Jewb,  in  Mhowe  debts  the  Crown  had  an 
Sterior  and  contingent  interest.  These  clauses  show  that  the 
ng's  scrvsjitH  had  de[>at"(«d  from  the  rules  which  had  jirevoiled 
the  Exchequer  under  Henry  II,  and  which  had  been  care- 
[  fully  drawn  up  so  as  to  secure  the  rights  of  the  Crown  with  the 
^Hreatent  rc(;ard  tu  the  uifety  of  the  debtor '. 
^^1  The  twelfth  and  three  following  aiticles  are  those  to 
^H^ich  the  greatest  constitutional  interest  belongs;  for  they 
^lUlmit  the  right  of  the  nation  to  ordain  taxation,  and  they  define 
the  way  in  which  the  consent  of  the  nation  is  to  be  given. 
lo  ecutage  or  aid,  other  than  the  three  regular  feudal  aidsi, 
henceforth  to  be  imposed  but  by  the  common  counsel  of 
be  nation,  and  the  conimnu  counsel  of  the  nation  is  to 
t«ken  la  an  assembly  duly  summoned ;  the  archbishops, 
shops,  abbots,  earls,  and  greater  barons  arc  to  be  called  up 
royal  writ  directed  i'>  each  Fevernlly;  and  all  who  hi. Id 
the  king  in  chief,  below  the  rank  of  the  greater  barons, 
kre  to  be  summoned  by  a  general  writ  addressed  to  the 
sheriff  of  their  shire ;  the  summons  is  to  express  the  cause  for 
lich  the  assembly  is  called  together  ;  forty  days'  notice  is  to 
given ;  and  when  the  day  has  arrived  the  action  of  those 
embers  who  obey  the  summons  is  to  be  taken  tu  represent  the 
elion  of  the  whole*.     This  most  important  provision  may  be 
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I*  Art.  Bar.  ii  4,  i; :  Magna  CarU,  it  6-8.    Ci.  Charter  of  Henry  I,  f  { 

,  4.     Wiilter  nrCovmtr;'  uy*,  '  K<1  el  viduis  ilidtur  |>r(ipitinti  eutitisae,' 
r  the  rofonni  jimponed  in  i  j  u  ;  ii.  J07  ;  sm  utjove,  p.  jfia 
[»  Miwna  Qirtii,  i{  9-11  ;  .\rt.  Bar.  {{  5,  if,  16,  34.  35.    Cf.  Charter  of 
»nry  1,  ^  6-8  ;  Dialo^iu  de Scaoritiio,  ii.  12-17;  Ajaiu  of  Korth*i»ptun, 

tl 

■  '  Magna  (.'»rU,   §|    I).  14;    Ait.  Bar.   i  33:    'Nullum  •cuta^ium  vrl 

xilium  poDstur  in  regno  no»tro,  nini  per  rr.iimium-  consilimn  regni  nostrS, 
H  ad  (.'orpun  uoitrum  rrdlmrndtim,  et  ;  111  lilium  nn«tnun  mi 

rm  faeieuiium,  et  iu\  filiaiu  uuetraiu  i nu  temsl  maritandani. 
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regarded  as  a  eiummiiig>up  of  the  liibtory  of  jtarljaiueul  m  i 
an  it  can  )je  Eaid  yet  to  exist.     It  jiroluibly  contains  nmiiiaj  j 
which  hnd  not  Well  for  »  long  time  in   Ihf-ory   n  ji:  ■ 
constitution:    the   kings    Imd   long   cuusulted    their    f  j:--_ 
taxation ;  tliat  council  cousigted  of  the  elemouta  that  wn  Iktc 
BjMJcified,  and  had  been  summoned  in  u  way  unalo^iis  t«i  if  mit 
identical  with  that  here  defined.     But  the  right  had  never  \n 
been  stated  in  so  clear  ii  form,  mid  the  statcmeut  tlitu  waA' 
seems  to  have  stiiiiled  even  the  barons ;  they  had  not   • 
to  cluiui  it,  and  when  they  liad  the  reins  uf  ]>ower  iu  (' 
hands  they  seem  in  the  subsequent  editions  of  the  cKnrtvr  ' 
have  shrunk  from  repeatinp;  the  clauses  which  cont^tined  it '.     It? 
WAS  fur  the  attiiiument  of  this  right  that  the  8trii<rgle9  of  tliel 
i-eign  of  Henry  III  were  carried  on;  and  the  reulisntiou  of  the 
claim  was  deferred  until  the  reiv;n  of  his  siiccesisor.      In  tli 
clauses  however  tin.-  nation  had  now  obtained  a  clear,  ur  ojin- 
pitrHtively  clear,  definition  of  the  right  oti  which  their  futn 
|>olitio.-)l  ix)wer  wa*  to  be  based. 

The  limitation  of  royal  exaction  is  stipplemented   by  a  ow-1 
re8}X)uding  limitation  of  the  power  of  the  mesne  lords;  the  kiii^ 
is    not    to    einix)wer   them   to   take  aids  except   for   the   thre«>1 
recognised  purposes,  and  then  only  such  sums  as  are  reasonnbh- 
nor  is  any  one  to  be  distrained  to  perform  more  than  the  proper 
service  of  his  tenure '. 

The  next  series  of  clauses  concern  judicial  proceofUngu : 


«t  &<1  Imt-c  Hun  li.ii  inii  uiMniuliilo  iiuxiliutn  :  simili         ' 
ilrcivitatc  Lontlnaisrum  . .  .  .  Et  a<i  linhemlum  coiiimi:i 
Htixiliu  Hssidendo  iilitrr  ijiiaiii  iu  triljuii  cMitiUii  iinitd.L  — 
li(4t^tdeudo,  Mumiuontiri  fft^'ii-ouuM  nrcliie|)i«oopns,  e|iiM;i>jHm,  it) 

ft  inaJortM  baniiio,  8iL,'illatiin  per  littt^rM  iioxtru  ;  it  pr.v  

BUiiiiiioncri  in  gonerali,  |X'r  viceci>miu;i  et  bikllivoa    noatro«,  ouiuo  Otft 
qui  dc  nobis  tenent    in  cupilc;    ad  cflrtiiiu  diem,  tollicot   lul  tcrmia 
<|U«dri>^inUv  dieruni  u]  minuti,  <il  ikd  ncrtuiii  Iih'Uih  ;  rl  io  '  l( 

ijliits  atiiuuionilioiiifl  i-anaaui  aiinmionttionin  «xpritiieintiji ; 

iiionili"n' •■•'' '    •''■ -- - '  ■'    

illoruiii 
Th 


Artit'ltti,  nuii  |>r<>l>mbly  exjtreJHUW  the  unrlier  {irjicUcr  ;  >• 
'  Thr  clinmv  in  not  found  in  sny  «f  tlm  niiuierou^ 

(ir<»t  ni«rt«r. 

*  Mkgna  Carte,  H  15,  16;  Art.  Bw.  {{  6,  7. 
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litors  who  are  involveil  in  Common  Pleas  are  no  longer  to  be 
coniptilleU  to  follow  the  Curia  Regie '  :  the  trials  are  to  be  beard 
in  some  fixed  jiliice.  Tlic  recognitions  of  novel  disseisin,  niort 
d'anwster,  and  darrein  jiresentnieut  ai'e  henceforth  to  be  taken 
in  the  oouuty  courta,  before  two  justices  who  will  visit  each 
thire  every  quarter,  and  four  knights  chosen  by  the  county 
court  for  the  puriHx-e '.  The  freeman  is  not  to  l)e  aniei\;ed  in  a 
way  that  will  ruin  him,  the  penalty  is  to  be  fixed  by  a  jury  of 
his  ueighlwurhood  ;  earls  and  barons  are  to  be  amerced  by  their 
jii-ers.  and  clerks  only  in  proportion  to  their  non-ecclesiastical 
jiropcrty '.  Bnch  a  clause  proves  that  the  careful  provisions  of 
the  Exchequer  on  tliis  point  liad  been  transgressed  by  the  king 
who  had.  as  we  learn  frtmi  the  iiistorians,  imposed  amercements  of 
scandalous  amount  and  with  vranton  tyranny,  just  aa  he  com- 
pounded by  tines  hr  imajpnary  offences.  The  sheriifs.  constableis, 
coroners,  and  liHilifLi  of  the  king  ure  forbidden  to  h<dd  pleas  of 
be  Crown*;  a  further  limitation  on  the  jmwer  of  the  local 
Bsgistrates,  whicli  had  been  already  curtailed  by  the  direction 
Bued  in  Richard's  reign  that  no  sheriff  should  be  justice  in  his 
rn  county.  Such  a  provision  shows  some  mistrust  of  the 
eriffa  on  the  pai-t  of  both  king  and  barons;  but  it  waa  prob- 
bly  disregarded  in  ])ractice.  This  is  the  first  of  a  series  of 
ticlea  by  which  the  abuse  of  the  sheritTs  authority  is  re- 
uned  ' ;  the  fernia  of  the  counties  and  other  jurisdictions  arc 
Bt  to  be  increa8e<l ;   the  debts  due  to  the  Crown  which  are 
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CutA,  {  17:  Art.  Bar.  i  8. 

CarU,  {$  18, 19  ;  Art.  Bar.  8.    See  the  Aa«iz«  uf  NorthMnpton, 

M»gn»  CjuiA,  {(  JO  13;  Art.  B»r.  ${  9-1 1;  p.  570,  above.  Cf. 
Ju^'UH  lie  Scaccario,  lib.  ii.  c.  14,  where  the  ordiT  to  b«  obsetved  by 
the  sheriffii  in  iiaica  is  prewTibed  :  '  Mobilia  cujtisqae  primo  vendantiir, 
Ixiliun  niitoni  arnntibus,  p«r  ijium  agricultura  lolet  exetveri,  quantuin  pote- 
rint  pnroaut,  ne  ipia  liefieii-nte  debitor  arnpUus  in  futiirum  egere  co^jatiir.' 
Thif  i«  a  |iiurr  nf  Heiiiv's  fii-rjnl  le^'islntiou  :  Select  Ch«rt<jrii,  p.  J37. 

Ml.,.:.  I  »ri:.    t  .■ .'      \,i.  liar  %  14.     Ttio  liarout  liad  luked  that  the 
n  ple-i»  of  the  Crown  tinr  roronnlorihtu:  the 
_  mid  ettrotiern  (vel  O'lronatitreA"!  to  hold  *uoh 

pleae,  a  laol  which  Mn.uu  to  •ui.'j^rtt  that  there  wim  »ome  jealouiy  of  the 
elecUva  oflicer.  Cf.  Ajaize  of  Rit^ard  I,  x.v,  1(94,  art.  11  ;  GknvlU,  lib. 
~L€.  I  ;  atid  Ki««  alMtve,  p.  544. 

■  Mairna  Carta,  ((  ijiji  Art.  Bar.  H  14-16,  18-13. 
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collected  by  the  sheriff  are  to  he  collected  aruler  tb«  rirw  rfl**! 
lawful  men  of  th«  ncighljoiirhoixl  ;  the  gfood«  of  intvsUtM  nrl 
to  go  to  their  niitural  heirs  :   the  royal  officers  are  lo  pav  fc»«il 
the  provisions  which  they  take  hy  retjuiaition  ;   thej  are  nnl  ••  ^ 
take  money  in  lieu  of  service  from  thoae  who  are  willing  *• 
perform  the  service  in  j)erson ;   they  are  uot  to  seize  (be  !*0M» 
ftiid  ciirts  of  the  freeman  to  do  royal  work,  nor  his  wootl  witlwtf 
bis  consent ;  the  landii  of  convicted  felons  are  to  be  held  I7  iS> 
frown  for  ti  yenr  luid  a  day,  and  then  lo  revert  to  the  lonb', 
t»nd  the  wcirsi  in  the  Thames,  the  Medwuy.  .-itiil   flip  ,\>.\\.r  nrrn 
in  England  are  to  be  removed. 

The  remaining  articles  of  general  ojipliciitioii  uie  ol 
laneous   character;    eomo   laying  down   great    princij  ii : 
others  defining  points  of  minute  and  occasional  import.    Tb> 
use  of  the  writ  of  Praecipe  is  limited  so  as  not  to  defeat  tbc 
judicial  rights  of  the   lords':    the   uiiifi'rmity  of  weights  aai 
measures  is  directed  in  the  words  of  Richard's  osstjw  • ;  the  writ  j 
of  inquest  iu  cases  where  life  and  linih  are  coBcernt'd  ia  to 
granted  fi-cely  * :  the  king  will  not  claim  the  suit-  wardi-hip 
the  minor  who  has  other  lords,  exce]>t  where  he  is  the  kiiy'a] 
tenant  by  knight  service " ;   110  Imiliif  is  to  force  a  miui  to  cooi- 1 
«f  purguliou  or  ordt-al  wilhoul  witnesses  *.     Merchunti  may  go  out 
and  come  in  without  paying  exorbitant  customs ;  and  all  lawful 
men  may  leave  the  kingdom  iiud  return  except  in  lime  of  war, 
or  when  the  traveller  belongs  to  a  nation  at  war  with  the  king'- 


'  Sec  DialuguH  de  Sciwcurio,  llli.  ii.  c.  lo  ;   Aiuix«  of  CUrvniloo ,  |  5. 

»  Art.  B«r.  jS  M  ;  Mii(,'n»  Ciui*,  4  J4  ;  r.UnviU,  lib.  i   crt      Hw  ysiaA. 
•t<'n«,  C'oiiiin.  iii.  J74;  lirunnfi     '  "  1        ;  T 

Praecip*  ia  *  pfromptory  writ  < 

ia  question  to  Jo  some  act,  or  „l.   .,   „,.,  ...    -■.,.,...  i..  .  u   ^.ii.i-ri,.-,       >. 
wn*  in  fart  an  cvciulioM  uf  llie  (utrticiilHr  <'au>«  ti>  ttie  kiiigfii  court. 

'  Art.  Bar.  j  Ii  ;  Mn(jiia  Cart*,  %  3;  ;  Hovedeu,  i»,  33. 

'  Art,  iJar.  {  j6  ;  M.  C.  {  36, 

•  Art,  Bar.  I  37 ;  M  C.  %  37. 

•  Art.  Bar.  %  jS  ;  Magna  t'artA,  {  38. 
'  Art.  Bar  {f  31,  3;  ;  Mat;na  Carta,   \S  4I.  4J  :   '  Omoea  mitTC*t<irai 

lialieant  ksUhih  ci  «<i?nnmi  ttirc  •!•     '      '■      .•  ■>  fi.-llain,  il 

morari  t-t  ire  jier  Angliam,  tarn  per  '  iiianitiim 

ct  vcndiiiiluin,  sine  oiuiiitiii*  uialla  !■  ;      .  , , -   .:oi)»aelU' 

tlioeii,  practtirquaui   in  t«iii)»>re    ^wurrai!,  vt   at   aiut   ilr  Ivrra  oiutra  una 
^errma ;   et  ■!  talra  invsiuaDtiir  in  torra  nualra   in   priiwipio  fwarnM, 
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The  vawtab  of  mi  ctclnated  honour  ar«  not  to  be  Irtated  by  the 
king  as  tcuauta-iu>diief  of  the  Crovn,  but  only  to  pay  such 
reliefs  and  aids  as  (hey  would  owe  to  the  mesne  lord  if  there 
were  cue '.  Tlie  forest  courts)  are  uot  to  compel  the  attendance 
of  any  man  who  ih  not  directly  concerned  in  the  forest  jurisdic- 
tion: this  clanfe  i-elieves  the  people  of  the  shires  in  which  the 
foi-esb)  lie  fiiini  tlie  compulsory  attendance  directed  by  the 
Assize  of  Woodstock '.  It  is  followed  by  a  still  greater  con- 
cc»ion  ;  ull  tlie  forebts  jniule  in  the  present  reign  are  disfoi-ested, 
und  ull  rivers  plucfd  in  I'ence  iire  thrown  open ;  a,  thorougli 
iuvestigation  of  all  the  forest  usages  is  to  be  made  by  an  inqocst 
of  twelve  hworn  kuightf,  and  all  the  bad  customs  arc  to  Iw 
ultolivhed  forthwitli  '.  By  these  clauses,  whicli  form  tbo  only 
forest  charter  issued  l)y  John  *,  a  great  yet  reluctant  concession 
is  made  to  a  demand  which  had  lieen  increasing  in  intensity 
and  listened  to  with  stubborn  dirfrcgiird  for  a  century  and  a 
half. 

Other  clauses  are  of  a  more  general  chnnicter.  The  thirty- 
ninth  and  fortieth  are  famous  and  precious  enunciations  of 
principles.  *  No  free  man  shall  be  taken,  or  imprisoned,  or 
disseized,  or  outlawed,  <r  exiled,  or  any  wise  destroyed;  nor 
will  we  go  upon  liini,  nor  send  ufon  him,  but  by  the  lawful 
judgment  of  his  peers  or.  by  the  law  cf  the  land.  To  none 
will  wc  sell,  to  none  will  we  deny  or  delay,  right  or  justice*.' 
The  judicium   pariuui  was   indeed   no  novelty ;    it  lay  at  the 

ktlAohientar  ante  d^mpno  cr>rporiim  et  rerniu,  ilonec  icUtar  a  oobin  vc 
CAfjitali  justicimrio  m^tro  quouiiMlo  inercaUtrus  terras  nnstrae  inicleniur, 
ijui  liiiic  invcm«iilur  in  tern*  ci>Mtr»  m>«  gwerriiia ;  et  »i  luwtri  6«lvi  «iiit 
il>i,  ulii  salvi  tint  in  U-rrn  nostrn,'  A  MiniUr  privilege  liwl  beeu  granteJ 
by  chkrler  its  rurlv  »  .\|iril  :.  |]00.     !See  ChftrtiT  ItoUa,  p.  60. 

'  .\rt.  f.»r   i  36  i    Mafciia  CurU,  {  ^6. 

'  Art.  B«r.  (  39 ;  Mss^na  OrU,  %  44.  S<^e  the  .Xaaixe  of  WowUtock,  (11: 
Select  Churters,  pp.  159,  J.i*. 

■  Art  liiir.  {  4;  :  M&(pi*  C«rU,  t  47-  CC  Chartn-  of  Henry  I,  {  10; 
»n(l  RteplienV  mmmiUiI  C'luu*lcr. 

*  Tbc  Krinwt  <  liartir  iiiwrilieil  l«  liiin  by  Matlhrw  Pw5»  bvlongn  to 
Honry  lit. 

*  Art.   l!«r    J5    ■"     "i-  Afu 1  I  i,ii„     ss    K.    io  ■   '  Niillui!  lilwr  houio 

'Wjiiittiir,  vcl  :  tur,  ant  rxuletur,  >ut 

auiiuo  tnodri  .  xU|icr  «uin  luitteuiua, 

DBS  per  legale  judiuum  ^^xwua  1.1101  tiiu  \v\  f»:r  lugeiii  ternti*.  .  .  .  NuUi 
Tcademtu,  nulli  uc^biiuun,  ant  dillemtiu',  rvcdiui  aut  jimtictMn.' 
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foundation  of  all  GermaJi  hiw ;  and  the  very  formula  here 
is  prolmbly  adopted  from  the  laws  of  the  Francouian  and  Sa: 
Caesars;  but  it  was  no  small  gain  to  obtaiu  the  declaration 
such  terms  from  ii   king  M'ho  by  giving  the  promise  made 
coufessiou  uf  past  miBgovernment '. 

Another  significant  article  pledges  the  king  to  confer  the 
slieriftdonis  and  other  judicial  offices  of  the  local  couiis  only  on 
men  skilled  in  the  law-.  Another  secures  to  the  founders  of 
religious  houses  their  rights  of  custody  during  vacancy';  and 
another  forbids  that  any  one  should  be  taken  or  iniprisonctl  on 
the  appeal  of  a  woman,  except  for  the  death  of  her  husband  *.  H 

Such,  with  the  jn-ovision  for  the  ajiplication  of  the  rules  thu^ 
enunciated  to  the  whole   nation,  are  what  may  be  called  the 
general  articles  of  the  Chartei*.     The  remainder  ia  composed  dfl 
clauses  of  tpecial  and  transient  interest :  the  king  undertakes  td^ 
surrender  all  charters  and    liostages   jilaced    in   his   hands   as 
securities,  and  to  dismiss  the  detested  group  of  foreign  servaiita 
whom  he  had  gathered  round  him  cither  as  leaders  of  mer- 
cenaries or  as  ministers  of  small  tyi-annies.     As  soon   as  tlie 
pacification  is  completed  he  will  dismiss  all  his  mercenaries, 
forgive  and  recall  all  whom  he  has  disseized  or  exiled ;  l)e  will 
then  refonn,  on  the  principles  already  adopted,  the  forests  made 
by  his  father  and   brother,  and  do  justice  in  other  ways,  fo^^ 
many  of  the  promises  made  in  the  earlier  part  of  the  Charter  liatf™ 
no  retrosjK'ctive  validity.     The  rights  of  the  Welsh  who  have 

'  Compare  ibe  following  passages  from  the  Libri  Feudorum  :  Conrad  the 
Pttlio  (A.D.  1024-1036)  sayii,    '  Praecii)imnii . .  .  nl  nuUua  miles  .  .  .  tain 
nostris  majorilms  valvasnoribug  fjuaiii  eorum  inilitibuB  sine  ccrta  el  eo\ 
victa  culpa  xtium  beneticiuin  perdat  nisi  necnntliim  consuetiulinein  ante-* 
uessorum  nustrxruui  et  jndicinia  pariiiin  8Uoriiiii.  .  .  .  Ki  oonlentio  fuerit  de 
bcncficio  inter  capitaneos,  cormn  iniperatore  deiiniri  debet ;    h  vero  fuerit 
contentio   inter  minorea   valvuHsoreti  et   majorcs  de  beneficic  in  jadicio 
parium   Huorum   dcfiniatiir  per    judioem    curtiii ; '    Lib.    Feud.    I.    iviii. 
Lothnr  II  aayt, '  .Saneiniua  ut  nemo  niile.s  adiniatur  de  poesessione  ani  bene- 
ficii  nini  convicts  culpa  <|uae  eit  laudauda  per  judicium  parium  suoruin 
Mciit  Hupra  dicLuui  ext;'   ibid.  c.  sxii;    I'ertz,  Legg.  ii.   39;   app.  p.  18s 
In  the  liiwi  of  Henry  1 1  ko  called)  the  uune  princi|)le  is  laid  down  :  '  Un 
>|uisi)ue  per  piirrD  iinoii  judicanduii  oat.' 

'  Art.  B:ir.  {  41 ;   Magna  Carta,  {  45.     On  this  principle  the  atewi 
of  a  courtrleet  must  l>e  a  learneil  steward. 

'  Art.  Bar.  {  43  ;   Magna  Carta,  i  46. 

'  Magna  Carta,  \  54. 
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be<'ii  oppresged  uit?  ni  the  tiame  future  ))eriod  tu  lje  deterniineil 
mid  recognised  ;  tlie  Welsh  princc-B  and  the  king  nf  Stots  are  lo 
hiive  justice  done :  and  a  geucral  iimnedty  for  «1I  politicul 
ufl'ences  arising  out  uf  the  present  quarrel  is  to  l>e  given '. 

The  enforcemoiit  of  the  Clmrter  is  committed  to  twenty-five 
harons,  to  be  cliosen  hy  tlie  whole   baronage.     Thcsu  arc  eni- 
wcred  to  levy  war  against  tlm  king  himself,  if  he  refuse  to  do 
tice  on  any  claim  laid  before  hiru  by  four  of  their  number ; 
and  in  conjunction  with  the  eommuna  — the  community  of  the 
bole    realm — to   distrain   him,  saving   his   royal    person   and 
,e«n  and  children  *. 

The  last  clause  contains  the  enacting  words,  '  We  will  and 
lirmly  enjoin,'  and  the  oath  lo  Ije  taken  on  the  part  of  the  king 
and  on  the  part  of  the  barons,  tbat  all  these  articles  stuill  be 
observed  in  good  iaith  and  witliout  evasion  of  their  plain  cou- 
ctiou '. 
In  this  mere  abstract  of  the  Great  Charter  wo  have  the 
summing  up  of  the  rights  and  duties  that  have  been  growing 
to  recognition  whilst  the  nation  was  growing  into  conscious- 
Es.  The  Commwui  toiiuB  terrae,  which  is  to  join  with  the 
wenty-fivc  barons  in  the  execution  of  the  Charter,  has  at  last 
tered  upon  its  career  of  constitutional  life. 
Bo  great  a  boon  as  Magna  Carta  might  almost  exvuiie  the 
len  by  whose  agency  it  was  won  from  a  trial  at  the  bar  of 
stoiy.  But  so  much  of  the  earlier  fortunes  of  the  constitu- 
iD  turns  upon  personal  historj-,  on  the  local,  official,  and 
nily  connexions  of  the  great  men,  that  we  cannot  dinni-'S  the 
ibject  without  the  inquirj-,  Who  were  the  men,  and  what  was 
leir  training  ?  Who  were  the  barons  that  now  iniposu  limits 
n)yal  tyranny,  and  place  themselves  in  the  vanguard  of 
ertyt  How  have  they  come  to  sit  in  the  seats  and  wield 
swords  of  those  whom  so  lately  we  eaw  arrayed  in  feudal 
might  against  king  anil  peopled 

nroiis  who  tiH)k  {lart  in  the  transnctinns  out  of  which 
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'   Mj>.iijM  Arta,  §i  49-59, 62;   Art.  B{ir.  1$  44-46. 
lU.  i  61  ;   Art.  lUr.  \  ^*j. 
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Magna  Carta  emerges— and  the  whole  baronage  was  in  one  wa/j 
or  another  directly  concerned  in  it — fall  into  four  classes :  tbosol 
who  l)egiiu  the  r|uniTfl  in  a.d.  1213  by  refusing  to  follow  the 
king  to  France;  thoBe  who  joined  them  after  the  councils  held 
at  S.  Alban's  and  in  8.  Paul's ;  those  who  left  the  king  in  the 
spring  of  A.D.  1215  after  the  adhesion  of  the  Londoners;  and  , 
thogc  who   continued   with    him   to  the    la.st.     Euch  of  thcso  { 
divisions  containe<i  men  who  acted  on  the  gi'ouud  of  public 
right,  and  others  wlio  were  mainly  influenced  by  private  friend- 
ship and  giatitude,  or  by  the  desire  of  avenging  private  wrongs. 

The  fir«t  class  was  chiefly  composed  of  the  north  country 
barons,  the  Noi-thunibnini,  Norenscs,  Aquilonares  of  the  cbi-on- 
iclers.  No  li«t  of  them  is  given,  but  they  can  easily  be  distin-  1 
guislied  in  the  roll  of  chiefs  enumerated  by  ilatthew  Paris  in  fl 
conne.xlon  with  tho  assembly  at  Stamford :  they  are  Eustace  de 
Vesci,  liichiird  <lc  Perci,  lioU'rt  de  Ros,  Peter  de  Bruis,  Nicolas 
dt'  Stutevillc,  William  de  Mowbray,  Simon  de  Kyme,  Gilbert  de 
la  Val,  Oliver  de  Vaux,  Juhu  de  Lacy  the  constable  of  Chester, 
an<l  Thonms  of  Multon.  All  these  are  well-known  names  in 
the  north  ;  many  of  them  appear  in  Domesday;  but,  with  the 
exception  of  Mowbray  and  liacy,  not  among  the  greater  tenants- 
in-chief  at  the  time  of  the  Survey.  Thej'  iind  sprung  into  the 
furemofct  rank  after  the  fall  of  the  elder  house  of  Mowbray,  and 
hud  iiiiiny  of  theiii  done  stirvice  under  Kichard  de  Lucy  and 
Jtanulf  tilanvill  in  the  defence  of  the  north.  Eustace  de  Vesci, 
however,  was  closely  connected  by  marriage  with  the  king  of 
Soots,  and  is  said  to  have  had,  like  Robert  Fitr.-Waltor  and 
William  of  Salisbury,  cruel  wrongs  to  avenge  ujxin  the  king. 

The  secoiiil  division,  containing  the  rest  o(  the  confederates 
who  met  at  Stiimford,  embraced  the  remnant  of  the  Conquest 
baronage,  and  the  representatives  of  tlie  families  which  had 
earned  lands  and  dignities  under  Henry  I  and  Henry  II. 
AniongKt  these  the  most  jn-uininent  is  Robert  Fit/.- Walter,  a 
grandson  of  Richard  de  Lucy  iiud  a  discendiint  in  the  mnlo 
line  from  the  Nonmin  iiuiise  of  Brionne.  With  him  are  Saer 
de  Quenci  carl  of  Winchester,  the  possessor  of  half  the  in- 
huiitSLUce  of  the  great  house  of  Leicester ;   Henrj'  Bohuu  eai'I  of 


I 


I 


A 


b.] 


T/ie  Barmt  of  ihr  Charter. 


581 


lercford,  a«d  Kogcr  Bigod  carl  of  Norfolk,  who  appear  side 
by  sidi!  as  thi-ir  desceiidniit.s  did  when  lliey  dffied  Edward  I ; 
iichiird  of  Clare  enrl  (if  Hertford,  the  hrother-iii-liiw,  and 
JeoflVey  de  Maiideville  earl  of  Passes,  the  hunband,  of  the  kiiig'^ 
Iivorced  wife;  Williani  Marshall  the  younger,  the  sou  of  the 
reat  earl  whose  ftdhc»iou  was  tbe  main  nupport  of  John  ; 
)oger  de  (Veissi,  William  Malduit,  Williiim  de  Lanvnlei,  and 
thcra,  whose  names  recall  the  justices  of  Henry  II's  Curia  ;  and 
with  them  RoU'rt  de  Vero,  Fulk  Fitz-Warin,  William  Mallet, 
William  de  Beauchamp,  two  of  tlie  house  of  Fitx-Alau,  and  two 
of  the  house  of  Oaut  \  Many  of  these  have  names  the  glories  of 
which  belong  to  later  history :   such  of  them  as  are  of  earlier 

|unix)rtauce  may  be  referred  to  the  two  sources  already  indi- 
cated ;  the  great  baronial  families  that  had  been  wise  enough  to 
Bast  away  the  feudal  aspirations  of  their  forefathers,  and  the 
Rting  houses  which  had  sjjrung  from  the  miniiterial  nobility. 
I    The  third  class,  which  clung  to  John  as  long  as  he  seemed  to 
tave  any  hope  in  resistance,   was  headed  by  those   earls  who 
^\rerc  cloaely  connected  by  blood  or  by  marriage  with  the  royal 
^Honse*:  Earl  William  of  Salisbury,  the  king's  natural  brother; 
^^Villiam  of  Warenne,  the  son  of  Enrl   Hamelin  and  cousin  of 
John,  and  Hcniy  earl  of  Cornwall,  grandson  of  Henry  I.    With 
bem  were  Williom  de  Forz,  titular  count  of  Aumule  and  lord 
Holdemess,  a  feudal  adventurer  of  the  worst   stamp,  whoso 
kther  liad   been   one  of  the   captains  of  Richard's  crusading 
et ;   Ranulf  earl  of  Chester,  and  William   .Vfarshall  earl  of 
embroke,  two  men  of  long  and  varied  experience  as  well  as 
reat  social  imjiortance,  who  seem  up  to  the  last  tnument  to 
ftve  hoped  tliat  their  own  influence  with  the  king  might  make 
unnecefsary  for  them  to  go   into  ojien  of)positioii.     In  the 
econd    rank  come   Geoffrey  de    Lucy,   Geoffrey  de   Fumival, 
boraas  Basset,  Henry  de  Coruhell,  Hugh  de  Neville,  and  Wil- 
liam  IJriwere,  the  men  who  wrre  at  prrsent  in  power  in  the 
Curia  liegis  and  Excherjuor ;    who  were  Ixinnd   in  honour  to 
Ihere  to  their  master  or  to  resign  their  dignities  and  who  had 
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in  many  cases  been  too  willing  ministers  of  the  iniquities  that 
provoke^i  the  struggle, 

Tlie  few  who  adhered  to  John  to  the  last  were  chiefly  those 
who  Iwil  eveiythiiig  to  fear  and  nothing  to  ho|ie  from  the 
rictory  of  tlie  confederates  ;  Itichard  de  ^tarisit),  the  chiiucellor, 
Peter  de  Mauley,  Falkcs  de  Breaut^,  Philip  sou  of  Mark,  Gerard 
de  Atie,  Eugelard  de  C'ygonies,  Robert  de  Oaugi,  and  others 
whose  names  testify  to  their  foreign  extraction,  and  some  of 
wliom  were  expressly  excluded  by  the  Great  Charter  from  ever 
holding  office  in  Englaud  '. 

Of  the  bishops,  Peter  des  Roches  the  justiciar  was  probably 
the  only  one  who  heartily  supported  John  :  he  was  a  foreign 
favourite  and  an  unpopular  man.  Pandulf  the  papal  envoy 
was  also  on  the  king's  side ;  and  fome  of  the  bishops  who  had 
been  latelj-  consecrated,  such  as  Walter  Gray  of  Worcest<?r,  who 
had  been  chancellor  for  some  years,  and  Benedict  of  Rochester, 
probably  avoided  taking  up  any  decided  position.  Even  arch- 
bi-i^hop  Langton  himself,  altliougli  lie  .sympathised  with,  and 
partly  inspired  and  advised  the  confederates,  remained  in  at- 
tendance on  the  king. 

It  is  wortli  wliile  to  compure  with  these  lists  the  names  of 
those  coun»elloi-8  by  whose  advice  Jolui  deckres  that  he  issues 
tlie  cliarter,  as  well  as  those  of  the  twenty-five  barons  to  whom 
the  execution  was  committed.  Tlie  former  body  is  composed  of 
the  bishojiB,  with  Stephen  Limgtoii  and  Piindulf  at  their  head, 
and  those  earls  and  l«rons  w^ho  only  left  John  after  the  adhe- 
sion of  the  LonJonors :  it  contains  none  of  the  northern  barons, 
none  of  the  second  list  of  c»jnfedeiiite,s  ;  iind  tlie  selection  was 
perhaps  made  in  the  ho]>e  of  binding  the  persons  whom  it  in- 
cludes to  the  continue<l  supjxirt  of  the  liard-won  Liberties.  Tlie 
twenty-five  executors  are  selected  from  the  two  latter  classes ; 
they  are  as  follows:  of  the  north  country  lords,  Eustace  de 
Vesci.  William  de  Mowbmy,  Robert  de  Ros,  Jolm  de  Lacy, 
llicluiid  de  I'erci ;  of  the  Stamford  confederates,  the  earls  of 
Hertford,  Gloucester,  Winchester,  Hereford,  Norfolk,  and  Ox- 
ford ;  Rolicrt  Fitz- Walter,  William  Marshall  the  yomiger,  Gil- 
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prt  de  Clnrp,  Huf^li  Bigod,  Williiim  Mullet,  John   Fitz-Robert,         ^ 
Roger   de   Mumbezon.   Richanl  de   Muntfitchot,    AVilliara    dn 
Hulitiligfirld.     Two  of  the  third  list,  William  of  Auiuale  aud 

IAVilliani    of    Alliiiii,    ii'i>rt'stuit    u    liody   less    hostile    to   John, 
bentfrey  dc   Siiy,  who  is  found  shortly  alter  in  nrmg  ngoiust         U 
lohn,  and  the  mayor  of  London,  complete  the  number  '.  ■ 

I  In  u  further  stage  of  our  inquiry  we  shall  be  able  to  trace  Impurtta 
ibe  6ub8equeiit  divisions  of  ]mrty  and  policy  that  sprang  out  luo 
of  the&e  nevei-al  combinations,  in  that  altered  state  of  atfairn 
which  followed  the  French  invasion,  and  through  the  difficulties 
which  lieset  the  minority  of  Henry  III.  The  analysis  of  the 
^_}UtH  coniirius  the  evidence  of  the  historians,  aud  proves  that 
^Hhe  first  cry  for  freedom  came  from  the  North,  that  it  was  taken 

up  and  maintained  by  the  strength  of  the  baronial  party,  which         M 
had  learned   the  benefit  of  law,  jieace,  and  good  government,  " 

and  that  the  demands  of  the  confederates  took  a  definite  and 

kefensible  form  under  the  hand  of  the  archbishoj),  and  on  the 
lodel  of  Henry  I'h  charter :  tlmt  this  Ijasis  of  agreement  was  ^ 

accepted  by  the  peo])le  at  large,  and  especially  by  the  Londoners,         H 
who  to  some  extent  represent  the  town  population  of  the  king-         H 
^Jom ;    and    was    fiimlly    adhered    to    by    the    most    importiuit  " 

^Hpembers  of  tiie  government,  with  William  Marshall  at  their 
^lieml.  John  remained  couturaucious  till  all  but  his  forei;;n 
^^•reatures  had  foit'ttken  him,  and,  when  he  yieliled,  he  yielded 
^Brith  n  full  intention  of  eludiug  by  papal  connivance  all  his 
^^■romises.  The  Great  Charter  is  then  the  act  of  the  united 
^^Batiou,  the  church,  the  barons,  and  the  commons,  for  the  first 
^Hime  thoroughly  at  one.  It  is  in  form  only  the  act  of  the  king :  U 
^Hti  substjuice  and  in  historical  position  it  is  the  first  effort  of  a 
^Mor|Minite  life  that  has  reached  full  cons<-iousncss,  resolved  to 
^Bct  for  itself  and  able  to  cany  out  the  resolution.  fl 

^H^  '  M.  Paris,  ii.  604,  60;  ;  Select  ChHrters,  p.  lyg.     MatUiew  Pari*,  ii.         H 
^Hf05,  )pve«  a  further  list  of  tliirty-eight  iMrunri  who  >wur<»  to  obey   liie  ^^ 

^^Brtlert  of  thif  twentv-five;  Uiis  list  iiictiiileti  tile  Kftrl.t  Marvhal,  Arundel 
^^Kod  Wiireuiie,  lIuLerl  ile  liurgli,  Wu-iii  Fitx-UeruUI,  Pliili{i  of  iUtnni, 
^Bnd  William  Percy.  ^t 
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Di>tinctiT«         156.  The  great  characteristic  of  the  English  constitational 

tkenituti-     syatem,  in  that  view  of  it  wliich  is  offered  iii  these  pages, — the 

J        "        :»' principle  of  its  growth,  the  secret  of  its  coustruction, — is  the 

I  continuous  development  of  representative  institutions  from  tbe 

^H  first  elementary  stage,  in  which  they  are  enijiloyed  for   local 

^H         y  purposes  and  in  the  siniple.st  form,  to  that  in  which  the  national 

^H  parliament  appears  as  the  concentration  of  all  local  and  provin- 

^^  cial  macliinerj",  the  depoRitory  of  the  collective  iwwers  of  the 

Angbt-SuoD  three  estates  of  the  realm.     We  have  traced  in  the  Anglo-Saxon 

tiuni.        ^  history  the  origin  and  groM^h  of  the  local  institutions,  and  in 

the  history  of  Ihe  Norman   reigns  the  creation  of  a  strong  nd- 

Ncrinui        initiistrative  system.     Not  that  the  Anglo-Saxon   rule  had  no 

wlitral  111-  ,  •'  " 

.titutiottk  administrative  niechaniera,  or  that  the  Norman  polity  was  want- 
ing in  its  local  and  jiroviucial  organism,  hut  that  the  strength 
>  of  the  former  was  in  the  lower,  and  that  of  the  latter  in  the 
upper  ranges  of  the  social  Evstem,  and  that  the  stronger  parts 
of  ea('li  were  permanent.  In  the  reigns  of  the  three  kings, 
whose  historj'  was  sketched  in  the  last  chapter,  we  trace  a  most 
important  step  iu  advance,  the  interjtenetratiou,  the  growing 
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getbtT,  of  tho  lociil  machinery  and  the  a(1miiiistm*ive  organ- 
isation. We  liave  nh'cwly  I'Xfiiiiineil  tlir  fjrofit  crihii)  liy  wliich 
tliey  were  hi-ought  together;  now  we  licgiu  to  trace  the  pi'ocess 
by  which  the  ndininistrntive  order  is  workc<l  into  the  common 
law  of  t)>e  ptople,  and  tlie  common  institutiona  of  the  peoj)le 
are  admitted  to  a  tiharv  in  tlie  adroiniatration  of  the  state ;  the 
beginning;  of  tiic  process  which  is  completed  in  national  self- 
governnifut. 

The  period  is  one  of  amalgamation,  of  consolidation,  of  con- 
tinuous growing  together  and  new  development,  which  ditilin- 
guiMhes  the  process  of  organic  life  fi-om  that  of  mere  mechanic 
contrivance,  internal  law  from  exteriinl  oi-der. 

The  nation  becomes  one  and  realises  its  oneness ;  this  real- 
isation is  necessary  before  the  growth  can  l)egin.  It  Is  com- 
plete<l  under  Henry  II  and  his  sons.  It  finds  its  first  distinct 
expression  in  Magna  Carta.  It  is  a  result,  not  perhaps  of  the 
design  and  purpose  of  the  great  king,  bat  of  the  converging 
lines  of  the  jwlicy  by  which  he  tried  to  raise  the  jjeoplo  at  large, 
and  to  weaken  the  femhitories  and  the  principle  of  feudalism  in 
them.  Henry  is  scarcely  an  English  king,  but  he  is  still  less  a 
French  feudatory.  In  his  own  eyes  he  is  the  creator  of  an 
empire.  He  rulc-s  Engkud  by  Englishmen  and  for  Englis-h 
purposes,  Normandy  by  Normans  and  for  Norman  purposes ; 
the  end  of  all  his  policy  being  the  strenuthening  of  his  own 
power.  He  recognises  the  true  way  of  strengthening  his  jwwer, 
by  Btrengtheuing  the  basis  on  wliich  it  rests,  the  soundness, 
the  security,  tlie  sense  of  a  common  interest  in  the  maintenance 
of  peace  and  order. 

The  national  unity  is  completed  in  two  ways.  The  English 
Imve  united ;  the  English  and  the  Nommn  have  united  also. 
The  thre«<fold  division  of  the  districts,  the  Dane  law,  the  West- 
Saxon  and  the  Mercian  law,  which  subsisted  so  long,  disapftears 
lifter  the  n-ign  of  Stephen.  Tlie  terms  are  liecome  anhjiism.s 
which  u<.'cur  in  the  pagOH  of  the  hidtorians  in  a  way  th.tt  ]>ii>vcs 
tliem  to   have  become   obsolete ' ;    the   writers  themselves   &re 
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ODcertain  which  shirvs  fall  into  the  serenl  diTmons.  IVbcm 
of  slight  dii!tH:«iic«3  of  cn^om  maj  be  diJCOTered  in  the  varjin^ 
mlex  of  tho  county  coiirt«,  which,  ai  GlanviU  tcUs  us.  jure  m 
noDieroua  thitt  it  is  Luposaible  to  pat  them  ou  rvcutd  * ;  bat 
they  are  now  mere  local  by-hiws,  no  real  evidence  uf  pemunent 
diviitiou!)  of  nationality.  In  the  same  way  Korman  and  Eqg- 
liiihttien  are  one.  Frequent  intermarriages  hare  so  united  tbem, 
that  without  a  careful  iurestigntion  of  pedigree  it  cannot  be 
ascertained, —  %o  at  leatit  thi-  author  uf  the  Dialogos  de  Seaceario 
oiBnns. — who  is  English  and  who  Norman  '.  If  this  be  con- 
fcidered  a  loose  statement,  for  scarcely  two  generations  have 
passed  away  since  the  Norman  blood  was  firat  introdoced,  it  ia 
concluBiTe  evidence  as  to  the  common  consciousness  of  union. 
The  earls,  the  greater  barons,  the  courtiers,  might  be  of  pofe 
Norraan  blood,  but  they  were  few  in  number:  the  royal  race 
wno  HD  much  English  as  it  was  Norman.  The  numbers  of  Nor- 
imiu  settlers  in  England  are  easily  exaggerated ;  it  is  not  prob- 
able that  except  in  the  baronial  and  knightly  ranks  the  infusion 
was  very  great,  and  it  is  very  probable  indeed  that,  where  there 
infusion,  it  gained  ground  by  peaceable  settlement  and 

■ p..     It  is  true  that  Norman  lineage  was  vulgarly  regarded 

the  more  honourable,  but  the  very  fact  that  it  waa  vnlgarly  bo  H 
regarded  would  lead  to  its  being  claimed  far  more  widely  than 
fnct«  would  warrant :  the  be^-towal  of  Norman  baptismal  names 
would  thus  supplant,  and  did  supplant,  the  old  English  ones,  and 
the  Norman  Christian  name  would  then  be  alleged  as  proof  of 
Norman  descent.  But  it  is  far  from  improbable,  though  it  may 
not  luive  been  actually  proved,  tliat  the  vast  majority  of  sur-  fl 
names  derived  from  English  jilaces  are  evidence  of  pure  English 
descent,  whilst  only  thu8e  which  are  derived  from  Norman 
places  afford  even  a  presumptive  evidence  of  Norman  desoent. 
The  subject  of  surnames  scarcely  rises  into  prominence  before 

'  Glan>-Ul,  De  I^e^biu  AiigUae,  lib.  xii.  c.  6. 

'  '  Jam  cobabitantibiu  AnglicU  et  Normannu  et  altemtmm  oxom  dn- 
oenlibu!)  vel  nabentibuj',  aic  pennixtae  auot  nationes  ot  rix  ilifcemi  pouit 
bodie,  de  lilHTia  lcM|Ui>r,  i(iiiii  An^licua  quiii  N'oruiannus  tit  gcnere  ;  ex- 
oeptii  dmutaxat  ucriiititija  qui  villaui  dicuutur ; '  Diidogut,  L  c.  lo ; 
Select  Charter*,  p.  aol. 
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Amrleeutli  century;  liul  nn  examination  of  tho  indices  toincmiMnr 
Rolls  of  tbe  Exchequer  nnd  Curin  Regis  sliows  a  cuiitiuuous  .nrmuuM. 
p-eufe  in  uiiiiilH.'r  and  ini]K>rliinc-c  uf  |)er»on$  Itfiirin^;  English 

M  I'urly  aa  the  reiik'ii  of  Henry  I  we  find  among  the  iMnU-ii 
Imronii  lixi^h  of  Bochland,  lluincr  of  Itiitli,  iitid  Alfn-d  of  Lin- 
cln,  witli  tuiuiy  other  nunies  whicli  »how  eitlier  tluit  English- 
meu  lind  taken  Nominn  nnrnes  in  bitptism,  or  Unit  Normans 
were  willing  to  sink  their  locnl  suruitnieB  in  the  mass  of  the 
national  iiomencluture. 

]57.  The   union  of  blood   would   be  uatundly  expressed   inuniuami 
ity  of  langunge,   a   point  whiidi    i.i    cnpiilile    of   l)eing   more  uiijfii.^. 
rictly  tested.     Although  French  is  for  a  long  pi'rio<l  the  lan- 
kge  of  the  palace,  there  is  no  break  in  the  continuity  of  the 
English  as  n  literary  language.     It  wtis  the  tongue,  not  only  of 
people  of  tho  t-owns  and  villages,  but  of  a  large  proportion 
I  tliose  who  could  read  aud  could  eujoy  the  pursuit  of  know- 

je.     The  growth  of  the  vernacular  literature  was   perhaps  MiKiiHai- 
tarded   by  the    Luilux  of  Nonnan    lorils  and  clerks,  aud   its  loriuuuiar 
character  was  no  doubt  modified  by  foreign  influences  under      " 
Henry  II  and  liis  sons,  8«  it  was  in  a  far  greater  degree  affected 
the  infusion  of  French  under  Heury  III  and  Edward  I :  but 
was  never  stopped.     It  was  at  its  perio<l  of  slowest  growth 
fts  rapid  in  its  development  a*  were  most  of  the  other  literatures 
of  Eiiro})e.     Latin  was  still  the  language  of  learning,  of  law, 
and  of  ritual.     English  had  to  struggle  with  French  as  well 
as  with  Latin  for  its  hold  on  the  sermon  and  the  jwpuliir  \M^n\ : 
when  it  had  forced  its  way  to  light,  the  IkxjL-*  in  which  it  was 
used  had  their  own  perils  to  undergo  from  the  contempt  of  the 
learned  and  the  [irofanc  familiarity  of  the  ignorant.     But  tho  ConUnnUyr 
^ACt  that  it  survivetl,  ana  at  lust  prevailed,  is  :«utncicnt  to  pnjvc  v<ot.>rrur 
strength.     The     hist     memoranda    of    the    Peterborough 
bronicle  belong  to  the  year   1154:    the   last  extant   English 
lirter  can  scarcely  be  earlier  than   1155.     There  are  English 
aou8  of  the  same  century,  and  early  in  tbe  next  we  reach 
date  uf  Layautuu's   Brute  and  the   Ormulum.     TheM  are  I 
KgniontB    of   the   literature   of   a   language   which    is  piuning  m 
Dugh  rapid  stages  of  growth,  and  whii'h  has  not  attained  a 
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classicsl  standard.  Ojily  fragmente  are  left,  for  Iho  sort« 
stiiges  jjats  8o  (juickly  that  the  tnouuiuenis  of  one  goMc'*' 
•ro  only  half  intelligible  to  tlie  next.  Th©  j^rowth  of  tin  W 
jfUHge  «nid  thttt  of  the  lit«iiilure  pnx-eetl  in  uii  in'  I 

we  weiv  to  argue  from  tliese  fragineiit^.  we  s<hu..  '  ito 

whiUt  ill  the  department  of  law  the  use  of  the  luitJTe  toaf* 
was  necei'snrily  continuous,  it  had  to  rise  thrutigh  the  ftai!«> ' 
the  song  and  the  sermon  tu  that  point  of  developinrnl  •< 
which  those  who  required  history  and  deeper  poetry  demaaJi^ 
them  in  their  own  languuge.  Such  a  seqitcnce  niar  iBapirtk 
iuciea^e  of  educiition  in  the  En^li^h,  but  it  luore  pTt>b6U;  ia- 
plies  tJie  disuse  of  French  in  the  classes  tluit  had  »  ta«t«  it' 
learning :  and  it  is  Ktill  more  probable  that  th«  two  litentmi 
advanced  by  equal  steps  until  the  crl»i$  came  which  bani^M 
French  from  ]xipular  conversation.  There  are  traces  that  Mca 
to  show  that  English  was  becoming  the  familiar  couversitioDal 
language  of  the  higher  classes.  The  story  of  Helevrisia  de  Mi*- 
ville,  preserved  by  William  of  Canterbury  in  his  life  of  B(>ckrt. 
exhibits  the  wife  or  mother  of  one  of  the  marderers  as  a^Rf 
English.  '  Hnwe  of  Morvill,  war,  war,  Liulf  haveth  his  9««fii 
ydraweu,'  was  her  cry  when  she  invoked  the  aid  of  her  hinhaiid 
to  puui^h  the  stubborn  virtue  of  her  Englitih  favourite  '.  Oi- 
raldus  C'ambrensis,  a  man  of  high  Norman  descent,  cuakt  nut 
only  read  but  criticise  the  language  of  the  C^rouiclrs  and  af 
Alfred,  and  compare  tlie  dialects  of  northorn  and  southern 
England'.  Hugh  of  Nnnnut,  a  Norman  of  the  Normaus.  loen- 
tiona  it  as  a  strange  thing  that  William  Longchiimp  tiu*  chan- 
cellor was  ignorant  of  the  language  nf  the  people,  and  rrjoranis  it 
in  special  connexion  with  his  hatred  and  contempt  of  the  Eajr- 
lish  \  Latin  was  the  ordinary  Linguitge  of  the  monks  of  Durham, 
yet  they  conversed  in  Engli.<ih  with  S.  tJotlric,  who  spuko  French 
only  by  miracle'.     The  hymn  which  thi>  Bicssetl  Virgin  taught 

■  WiU.  C«iit.,  »d.  Robcrwon,  i.  i  %%. 
'  tiir.  VanuOpp.  vi.  177.  f;H. 
Dan.  Vat.  li.  210  :    ■  Ilia  turn  mjmniJetiat  i|ni»  iiagwtm  Anvlicanjun 
Hr>  t.>L'    S««  alMi  Uir.  I.'niul>.  V.  Caltriili,  in  AtvlU  Skcn.  ii. 

^m\        ,.,  |ip.  $aj,  •06.  ^_ 
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Hiig;li»h  '   uiitl  iu  Kjiglish  it 


rded 


fame  haiut  wn 
for  the  reading  of  bishop  Uugh  de  Piiiset  At  Cutiterbur)',  in 
the  miraculous  hit-tory  of  Dunstaii,  written  by  Eadmer,  it  ia 
the  devil  that  speaks  French '  and  corrects  the  indifferent  idiom 
of  an  English  monk.  S.  Hugh  of  Lincoln,  who  was  a  Bur- 
gnudiau  by  birth,  did  not  understand  the  dialects  of  Kent  and 
Huntiugdonirhire,  but  he  was  addressed  by  the  natives  as  if  it 
were  natunilly  to  be  expected  that  he  would  comprehend  what 
toBey  said'.  Little  can  be  safely  inferred  from  »uch  Ecatteivd 
^^Eotices,  but  tlutt  it  was  not  uncouiniuu  for  iducated  people  to 
^B|>eak  both  languages.  Of  any  commixture  of  French  and 
^tlnglish  at  this  period  there  is  no  trace :  the  languuf^'e  of 
[  ('hauper  owes  its  French  elements  to  a  Inter  inluwion  :  the 
I  structure  of  our  language  is  affected  by  the  foreign  influence  as 
yet  in  a  wuy  which  may  1>e  called  mechanical  rather  tlmn 
chemical  :  it  loses  its  inflexions,  but  it  cloes  not  readily  accept 
new  grammatical  forms,  nor  does  it  adopt,  to  any  great  extent, 
a  new  vocabulary. 

The  unifuimity  of  legal  system  in  its  application  to  Norman 
and  Englishman  alike,  would  of  necessity  follow  from  a  state  of 
^ktociety  iu  wliich  Normnn  was  undi^tiuguishable  from  Englii^h- 
^Pnan :  but,  except  iu  cue  or  two  points  of  transient  intereist,  it 
is  not  likely  tliat  any  great  distinctions  of  legal  procedure  had 
ver  seimruted  the  two  ruci-n.  Tlie  Norman  character  of  the 
uria  Regis  ami  the  English  character  of  the  shiremoot  btand  iu 
contrast  not  so  much  because  the  former  was  Noi-man  and  the 
latter  Engli.ih,  as  Wauso  of  the  different  social  jiriucipleg 
from  which  they  spring.  The  Englishman  where  he  ia  a  tenant- 
chief  liaa  his  claims  decided  in  the  Curia  liegis;  the  Normun 
BVBSsor  and  the  English  ccorl  olike  are  treated  in  the  shiremoot'. 
he  trial  by  liattle  and  the  inquest  by  jury  in  its  several  forms 
,  after  the  fijst  pressure  of  the  Conquest  is  over,  dealt  with 
lioth  alike.  The  Inst  vestige  of  difTcrence,  tho  presentment 
f  Engli»liry.  Ihwm  what  signi(ienne<<  it  ever  hnd.     The  tenun-a 

V.  S.  OiiJric,  p.  joS. 
KiMliiier,  V.  ,s.  DiiDiiMni,  p.  J36. 
M»jP>A  ViU  S.  Huj>uiiis.  pp.  15,7,  il'Hi. 
Writ  of  Uenry  1,  (juuUsd  »bove,  |i.  .(ij. 
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oommnnty  I 
•poken. 


No  <y>ni. 
mlxtnre  ot  ^_ 
French  with" 
Kngliih. 


liun  uf  III* 
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M**  Am  bm»  ^^  ^t^^^m  M^^N 

«/  Ik  mmm  mm 

t^B      ••                •«- 

■^  «•  rmt) 
Mt  Mmmera 

hf  Mltad  Mrricc  »t  lia  i— iHj 

eoan^  UM  &«e 

a#if  feH» 

liMcd  to  edl  ya  kid  iAif  ar  C«d 

^tl,  onrr  wfciek 

■HKfcmtk 

knw  faMi  Mkcau    IVwcIm. 

vUek  u  am  exa 

tV*iem  la»ll 

Umm  QeacnlintMm,  tint  of  tW 

nu(Ki  or  M«<»n. 

i».  it  wt/dd 

r,  fsdnnclf  E«gliA:  Int  erea  thiH.  vikprr  tlwr  hne 
buBW  tojwtiir.  dua  h  moiJing  to  its  rnlkat  a^ 
Drvcat  iwptoTrmeBU.     Tile  •rates  at  waoguitioa 

i  to  the  pfoof  orduivaorflf  vjUooextnctiaB  a*  to  tbei 

fMWwtff  or  aovel  iWfiiiii :  nor  docs  tlw  dkqiadifiM- 
tioa  aiMl(T  wbidi  tlw  nttie  lie*,  for  <«diii«tioB  or  for  tbe  jmiiekl 
of  ^  jnrjr  a&d  aMtse,  ariM  6ta  hia  oAtiaiMlity,  Int  fiq« 
I  utatwi.  Tlw  ckima  of  lu  lord  Jiorlitd  liiiB  to  aeek 
lion  \iy  tonrare ;  the  precarioos  lutare  of  hi*  tenure  I 

Urrtify  ill  niattm  toucUag  tbe  fretx  aed  fitlkr  teaiBe^ 
hiT  mrn'n  property. 
8ttli  (Treat  prrnnntion  in  Chorch  and  Sut«  does  not  jrvt  ooib- 

iv  fiiU  (o  lli«  ]ut  uf  the  Kiiuple  Engli«hinBn.     Wolfetan  ef 

^'  '.Mcatrr,  the  luxt  ftf  ibi-  Anglo-Saxon  biahoiw,  die*  in  tc 

Ilolicrt,  the  tcliolar  of  Meluu,  the  fint  Engluh  bishop  of 

iKrt*   ufirr  fhc  Conquest,  bi-Iuti)^  to  the   r. 

Thi!  Hcot,  Ihu  WrlKliiimii,  and  the  Breton  reii. 

ttcl'iirc  tlui  En((Uiihniiui.     An-hbiiiliop   Bohlwin,  who  waa   pro- 

iiM.liil   (o   t'ttnti'rhury   liy    Ilciiry   II,   seems  to  havo   been 

i.ii'.'linhmaii   of  huniljiv  birth;    Stephen   I^ui(^on  abu  wan 

Kii^liAlimnn,  but  liy  thia  time  tbe  term  includes  men  uf  vitlmr 

(U'lteoiil,  iinil  heni'i'forth  tlu'  pn>l«tc8  of  forcijjn  i 

the  exci'ptionx  ratliertlinu  the  rulf.     lu  the  Bervi' 

howBvw  it  i»,  iih  we  have  xceu  ulrcndy,  by  do  means  improbal 

that  Knglifh  fhiriff*  nnd  judpc«  Wi'iv  employed  by  Henry  I^ 
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Ril  EngliiJi  »cliolar8  niid  Inwyers  were  rising  into  distinctiou  in 
lii'ily  nnd  even  in  Fram-i.' 
The  union  of  the  races  resemliK's  not  tiieri'ly  tin-  nit'i-lmnifMl  ''imr* 

tint  union  ( 

union  of  two  liodies  bound  togetlu'r  by  force,  or  fven  by  niutiml  T'i^-j 

;traction,  iu  which,  how«i\'er  ti^ht  the  connexion,  each  retains 

its  iudividuni  mass  nud  consistency:  it  is  more  like  u  chemical  •(■'•iiii  uf  ti^ 

commixture  in  wlncli,  although  gkilleil  nnnlysis  may  distinguish 

tlie  ingredients,  they  nre  eo  united  botli  iu  bulk  and  in  qualities, 

^^hiit  the  result  of  the  commixtiuv  is  something  oltositether  dis- 

^Hiiict  from  the  elements  of  which  it  is  composed.     TJiu  infubioii 

^Hf  a   little  that  is  Norman  affects  the  whole   system  of  the 

^^feiglish,  and  the  mass  which  results  is  something  different  from 

eitlier  the  one  or  the  other.     True  ll\e  jfreat  proportion  of  the 

bulk  must  be  English,  but   for  all   that  it  is  not,  aud  nothing 

will  ever  make  it,  as  if  that  foreign  clement  had  never  been 

I  there. 
I   The  commixture  of  institutions  is  somewhat  similar  :  thi>  new  CunimUin 
I        ,  .  ,  -   ,  .  .  '•'  IwUtu 

■incliinery  winch  owes  its  existence  to  the  new  conception  of  non*. 
\ 


Dyal  power,  the  Curia  Regis  and  Excheijuer,  doeti  not  remain 
Jlde  by  side  and  unconnected  with  the  .shiremoot  and  the  kindred 
stitiitions  ;  it  becomes  just  as  much  a  iiart  of  the  cominun  law  iin.»tii  or 

tlitf  i?(>inim>l 


the  other  :  the  ancient  system  of  the  shire  rises  to  the  highesrt  uw. 

functions  of  government ;  the  authority  of  royal  justice  permeates 
^^lie  lowest  regions  of  the  popular  organisation.  The.  new  con- 
^Hilidating  process  is  une  of  orgauistu,  nut  of  mere  mechanism : 
^^Bie  child's  puzzle,  the  perfect  chronometer,  the  living  creature, 
^^kmliolisc  three  kinds  or  stages  of  creative  skill,  order,  oiganisa- 
^^ton.  law ;  the  i>oiut  tliat  our  history  reaches  at  tlie  date  of 
'  Magna  Carta  may  be  fixed  as  the  transition  from  the  second  to 
^^le  third  ttage. 

^^1  In  tracing  the  minute  ste()s  uf  thu  process  by  which  the  com-  Piui  »r  the 
^^pixtiire  of  race  and  institutions  was  so  coinpleted  as  to  produce  Ch«i*!r. 
^^■1  organisation  which  grew  into  conscious  lii'e,  we  may  follow  a 
^Hjrinciple  of  armngement  different  from  tluvt  used  in  the  eleventh 
^^■id  earlier  chapters;  and  after  examining  the  poi-ilion  of  the 
BBnng,  divide  the  didcussiun  under  the  four  hea<|g  of  leginUtiou, 

taxation,  the  military  syHtvui,  and  judicature ;  cloaiug  tlie  hintury 
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of  (lie  jHTioil  Willi  Hii  iitteriipt  to  Inicc  llit;  origin  uiirl  (leveli>]i 
mont  of  thftt  representative  priuciple,  which  Wu  ahull  fin 
runnuig  through  all  the  dianges  of  adniiuistnitivo  policy,  km 
forming  ii8  it  were  the  blending  influence  which  ennbles  fl 
other  elements  to  asbiiuilatc,  or  perhaps  the  breath  of  lili;  wliict 
turns  mere  organism  into  living  and  coofcious  per8oii»lity. 

158.  The  very  idea  of  kingship  had  developed  since  the  aga 
of  the  Conqueror.     This  had  been  one  result  of  the  utruggli 
with  the  Church.     The  divine  origin  of  royalty  had  been  is 
sisted  on  as  an  argument  to  force  nu  the  kings  the  i«uite 
resi>onsibility.     This  lesson   had  been   funiiliiir  to  tlie  ancien'q 
English  ruler.s,  and  its  application  had  been  sammarily  brougli 
liome.     Edwy,  like  Uelioboam,  had  spurned  the  counsels  of  1 
father!-,  and  the  men  of  the  iiortli  had  lelt  liini,  and  taken  E(]g»r 
to  be  king.     But  the  truth  was  less  familiar,  and  the  applira 
tioii  le*s  impressive  to  the  Norman.     The  Conqueror  hud  wonl 
England  by  the  swoixl ;  and,  though  he  tried  lo  mlu  it  as 
national   king,  it  was  not  as   ono  who  would  be   brought 
account :  William  llufus  hud  defied  God  and  man  :   Henry  I  lu 
compelled  Anselin  to  give  him  a  most  forcible  remiiulcr  of  tbi 
source  from  wiiich  both  king  and  prelate  derived  their  power^ 
Stt-phen  had  biiined  against  God  and  the  people,  ami  the  baud 
of  supremo  power  was  traced  in  his  hiimiliutiou.     Tho  events 
that  were  taking  place  on  the  Continent  conveyed  further  lesiioua. ' 
In  the  old   struggles   lietween   pope   and  emperor  the  zeal  of ' 
rigliteouf-neas  was  on  the  side  of  the  latter :  since  the  reign  of, 
lleury  lY  the  )>alanco  of  moral  inflaence  was  with  the  popes] 
and  the  importance  of  that  balance  had  been  exeiiijilified  Uitll 
in  Germany  and  in   France.     The  jiower  of  the  pen  was  in  iha 
hands  of  the  clergy:  Hugh  of  Fleury  had  elalxirately  exphiiue 
to  Henry  I  the  duties  and  rights  which  his  {lositiuu  owed  to  its 
being  ordained  of  Gotl '.     John  of  B»li*bury,  following  I'lutarcb 
and  netting  op  Trajnii  as  the  model  of  princes,  had  urgthl  tlu 
ronlrast  between  the  tyrant  and  the  king  anrh  as  be  ho)K<t  tfl 
lind  ill  Henry  1 1  ■'.    Vet  thcf  e  influences  were  thwarted  by  anothei 

'  8«f)  hh  work  ia  Baluxo'x  Miaocllann,  i>.  184  iq. 
'In  tbe  I*olyonilica<,  llirougbout. 
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set  of  iileiiN,  iiul  iiiclocil  rniiniiig  coUJiter  to  them,  but  directed 
to  II  diffcreiil  uiiii.  'Dif  clcrgv  liad  exulted  ruynh y  in  order  to  l-ojwi  theury 
enforce  its  responsibilities  on  the  conscience  of  the  king;  the  wioieigntjt. 
lawyers  exal(«d  il  in  order  to  strengthen  its  authority  ns  the  "  ■ 

Kouice  of  law  iiiid  ju!<tice;    making  the  law  honourahle  by  mug-  H 

nifying  the  attributes  of  the  lawgiver.  And,  as  the  lawyers  ii>fln«n«i  oA 
grew  more  jjowerful  iia  a  class,  the  llieory  of  royally  njiproached  iiiw."  ^m 
more  closely  to  absolutism  :   their  lanjfunge  has  a  tone,  a  force,  ^^B 

and  n  con^iiit^-nt  logic  that  is  wanting  to  the  exhortations  of  the  ^^| 

churclmien.     Yet  even  to  the  Inwj'er  this  ideal  king  was  not  the  ^^H 

man  who  sat  on  the  throne,  but  the  power  that  would  enforce  ^^H 
the  law.  Olaiivill  cites  and  applies  to  Henry  IT  the  maxim  of  ^^H 
the  Institutes,  '  quod  principi  placuit,  legis  habet  vigorera,' — a  ^^H 
principle  which,  as  Forte.^cue  ]Kiints  out,  is  absolutely  foreign  to  ^^H 
the  ideas  of  English  law  '  ;   and  the  author  of  the  Dialogus  de  ^^H 

Scaecario,   who,   although   himself   an   ecclesiBstic,   represented  ^^| 

both  in  life  and  in  doctrine  the  ministerial  lawyer,  lays  down  ^^| 

that  the  deeds  of  kings  are  not  to  be  discussed  or  condemned  by  ^^H 
inferior  men,  their  beai-tvs  are  in  the  hands  of  God,  and  it  is  by  ^^H 
divine  not  by  human  judgment  tliat  their  cause  must  stand  or  ^^H 
fall'''.  Happily  a  theory  of  absolutism  is  compatible  with  verv  Pr»ctiaii  ■ 
strong  and  ttrict  limitations  in  practice :  yet  it  was  probably  m 

under  the  idea  that  the  king  is  the  sovereign  lord  of  his  people  I 

that  Richard  I  and  John  forsook  the  time-honoured  practice  of  1 

issuing  a  charter  of  liberties  at  the  coronation.  .John's  idea  of  jubni  idaJ 
his  own  poflitiou  M'as  definitely  tiiat  of  an  absolute  prince  :  when  poitiun.  I 
he  heai'd  the  demands  of  the  barons  he  inquired  why  they  had  ■ 

not  asked  for  the  kingdom  also,  and  swore  that  he  would  never  ■ 

grant  them  such  liberties  as  would  make  himself  a  slave  *:  yet  H 

the  lil>erties  they  asked  were  those  which  his  forefathers  had  H 

been  glad  to  offer  to  their  people.     Curiously  enough  it  is  in  H 

John  that  the  territorial  idea  of  royalty  reaciu-s  its  typical  I 

L^unciation :  all  the  kings  licfore  him  had  callid  themselves  on  H 

iie  English  :   John  is  the  first  whose  ^^H 


gi'< 


ing» 


YOL.  J. 


'  De  UuiUbtts  Le(^m  Anj;luke,  ch.  9. 

'  DikJopx,  pr»«f  ;   Select  Ch«rt«n,  p.  169. 

'  M  P»ri..  il.  i66. 
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J   title  ai>i)ears  on  that   solemn  aud  sovervigii  emblem   as   Rs 
Angli<ie. 

The  gi'owlh  of  real  power  in  tlie  king's  hands  liad  advance 
in  proportion  to  the  theory.     Every  measure  of  inieruul  |julirj 
by  which  the  (jreat  viiLsiils  had  been  repressed,  or  the  peojile ' 
strengthened  to  keep  them  in  check,  had  increased  the  direct , 
influence  of  tlie  crown  ;   aud  the  whole  tendency  of  the  minis-  ^ 
terial  system  had  lieen  in  the  same  direction.    Hence  it  was  tha 
John  was  able  so  long  to  play  the  part  of  a  tymnt,  and  that 
barons  had  to  enforce  the  Charter  by  measures  which  for  tha 
time  were  an  exercise  on  their  part  of  sovereign  jiower. 

Somewhat  of  tlie  greatness  of  the  royal  ]>osition  was  owing  Ic 
the  claim,  which  at  this  period  was  successfully  urged,  to  tbd 
.supreme  nile  of  the  British  islands  ;  a  claim  which  had  Ihhi 
made  under  the  descendants  of  Alfred,  and  was  truditiouallj 
regarded  as  really  established  by  Edgar.     The  princes  of  Wale 
had  acknowletlped  the  suzerainty  of  the  Conqueror,  and  had  lieen 
from  time  to  time  forced   into  formal  submist<iou  by  William 
Rufus  and  Henry  I :  but  Stephen  had  been  able  to  do  litUa  i 
that  side  of  the  island.    The  three  Welsh  wars  of  Henry  II  wer 
not  amongst  his  most  successful  expeditions,  yet  by  anus  or  by 
negotiations  he  managed  to  secure  the  homage  of  the  prinoM'J 
on  one  of  whom  he  bestowed  his  own  sister  in  marriage '.     On 
Itichard's  accession  the  homage  was  again  dcmaruicd,  aod  a 
rentage  was  raised  ou  the  pretext  of  an  expedition  to  enforce  i 
Yet  when  Rhys  ap  Griffith,  the  king  of  South  Wales,  came  to  j 
Oxford  for  the  puri>08c  of  negotiation,  Richanl  rcfufed  to  meet  j 
liim ',  aud  it  does  not  appear  that  he  ever  renewed  hia  homag«L  | 
On  tlie  deatli  of  Rhys,  the  disputed  succession  to  his  pri  i 
WM  settled  by  archbishop  HuWrt  as  justiciar*,  and  d 


'  Henry's  three  Welih  wur*  were  in  1157,  1163,  luicl   1165.     Huniag^ 
wai  p«rfL>rm»d  by  llie  {jrinces  »t  Wnodrt<iok  July   1,  1163:    and  thry  ab 
tended  tiU  eoiirl  at  fJloucerter  in  1 1  J;.    In  1 1 77  <lifv  sworr  fcslty  iit  Ox' 
in  Ma.r-     In  1 1K4  Uiry  provoked  tlm  kin«  ' 
but  n-lieii  tic  hml  reached  Wurcosler,  III 
homBijo.     The  South  Weloh  wer«  u 
North  NVaiw,  after  the  marriage 
faithful,  and  adbereit  tu  Uenry  in  th.  . 

'  Btaad.  i.  i6t.  •  B«a«l.  u.  97. 


-  in    II  .^o       1  (Iff  }>rinoa 
iLh  the  kin|'«  aiiVfr, 
uf  117.V 

*  BoT*d«n,  Ir.  u. 
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BiicceBBor  tt]>i)«are<]  hb  a  vassol  of  the  Knglisli  king  jit  the  court 
of  John  '.  There  seems  to  have  been  no  reluctaiico  to  accept  the 
nominal  6uperiority  of  England,  so  long  as  it  was  compatible 
with  practical  independence.  But  the  fact  that  their  bishops 
received  their  consecnition  at  Canterbury,  uiid  were,  from  the 
reign  of  Henry  I,  elected  and  admitted  under  the  authority  of  the 
kings  of  England,  is  sufficient  to  prove  that  anything  like  real 
sovereignty  was  lost  to  the  so-called  kings  of  Wales.  They  were 
divided  amongst  themselves,  and  the  highest  object  of  their 
political  aims  was  from  time  to  time  to  throw  their  weight  on 
the  side  of  the  distiffected  barons  who  were  their  neighbours; 
creating  difficulties  in  the  way  of  the  king  of  England,  which 
prevented  him  from  meddling  with  them.  But  his  formal 
suzerainty  was  admitted.  '  Wlint  Christian,'  says  Matthew 
Paris,  '  knows  not  that  the  prince  of  Wales  ia  a  petty  vassal 
(vassalulus)  of  the  king  of  England  •  ? ' 

It  was  very  different  with  Scotland,  although  ^falcolm 
Canmorc  liad  under  the  spell  of  the  Conqueror's  power  done 
formal  homage  to  him ',  and  each  of  the  sons  of  Margaret 
hud  in  turn  sought  support  against  his  competitors  at  the 
court  of  Henry  I.  The  complicated  question  of  the  Scottish 
homage,  an  obligation  based,  it  is  said,  on  the  commendation  of 
the  Scots  to  Edward  the  Elder,  on  the  grant  of  Cumberland  by 
Edmund  to  Malcolm,  and  on  the  grant  of  Jjothian  by  Edgar  or 
Canute  to  the  king  of  Scots,  was  one  of  those  diplomatic  knots 
which  are  kept  unsolved  by  mutual  reservations  until  the  time 
comes  when  they  must  be  cut  by  the  sword.  And  to  these 
ob-scure  points  a  new  complication  was  added  when  David  of 
Scotland,  who  liad  obtained  the  English  earldom  of  Huntingdon, 
succeeded  to  his  brotlier's  throne.  Henrj'  the  son  of  David 
received  the  eaj-ldom  of  Northumberland  from  Stephen,  and  his 
father  kept  during  the  whole  of  Stephen's  reign  n  hold  on  that 
county  as  well  as  Cumlierland  and  Westmoreland,  jmrtly  in  the 
nllfged  interest  nflii-i  nieri- tlic  einjice-:;   ji.irtly  perhaps!  wit li  tin- 
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intention  of  claiming  thoee  territories  as  rightfully  belonging  to 
hifl  Cumbrian  priocipality.  Ileury  II  not  only  obtained  the 
restoration  of  the  northern  counties  from  Malcolm  IV,  but  com- 
jjelled  hiju  to  do  homsigc ' :  William  the  Lion,  who  auccefde<I 
Malcolm,  acted  throughout  hia  whole  reign  as  a  vassal  of  j 
England,  attending  the  royal  courts  and  acquiescing  for,  the 
most  part  in  a  superiority  which  it  would  have  been  folly  to 
floouiaii  dispute*.  After  the  unsuccesEful  attempt  in  1174  to  assist 
1174(01189.  the  rebelliouB  earls,  in  whii-h  lie  was  defeated  and  opturctl, 
Heniy  II  imposed  on  him  the  most  abject  terms  of  Bubmissiori : 
compelling  him  to  surrender  the  castles  of  Lothian,  and  to 
enforce  on  his  bishops  and  barons  a  direct  oath  of  fealty  to  the 
English  crown.  From  that  obligation  Richard  released  him  for 
the  sum  of  ten  tliousaud  marks ;  but  neither  Henry's  exaction 
of  the  homage,  nor  Hiclmrd's  renunciation  of  it,  affected  the  pi-e- 
existent  claims.  With  William  the  Lion  it  was  a  far  moie 
important  object  to  recover  Northumberland,  Cumberland,  and 
Westniorelimd,  than  to  vindicjite  his  foi-mal  independence.  Tlio 
states  he  ruled  or  claimed  to  nile  were  as  yet  unconsolidated : 
he  had  little  authority  in  the  real  Scotland  tliat  lay  beyond  tlje 
Forth,  and  from  which  Iiis  royal  title  was  derived.  The 
English-speaking  provinces,  which  he  held  us  lord  of  Lothian 
and  of  Stmth  Clyde,  were  as  yet  no  more  Scottish  than  the 

'  MiUcolin  IV'  di.l  homage  to  Henry  II  at  Chester  in  lij;  ;  he  attendiMi 
him  at  tho  ticge  uf  TouIoum,  and  wait  knighted  by  him  at  Toun  in  iijy. 
He  did  hi)Uuige  to  tho  yonngea-  Henry  at  Woodttock  in  I163.  Tbete 
homagn  were  ajiparently  due  for  the  county  of  Hantingdon. 

'  Williiuii  sacxeeded  hia  brother  in  1 165  ;  in  1166  he  followed  Henry  II 
to  Normandy,  according  to  tho  Chronicle  of  Melnvte,  aa  a  vaaial,  but  re- 
lumed thortly  after.  In  1 170  he  and  his  brother  David  diA  homa^  to  the 
youn!:;cr  Henry,  according  to  Lord  Hailefl  for  Huntingdon,  according  to 
Lord  Lyttelton  for  Luthian :  there  \tt  no  decisive  evidence  on  the  point. 
After  his  release  from  imprisonment  he  frequently  attended  the  English 
court;  e<i|>ecially  nt  Northampton  in  11 76,  at  Winchester  in  1 1 77,  at 
Nottingham  in  1179,  in  Normandy  in  1181,  at  Nottingham  in  the  lame 
year,  at  London  in  Ii8j,  atMarllx>rough  in  11S6.  He  attended  on  Richard 
at  Canterbury  in  1189,  and  wns  there  relieved  from  the  bondage  imposed 
by  Henry  II  ;  and  uraa  agnin  at  court  in  1 194  at  Nottingham.  In  1  Joo  he 
did  homage  to  .lohu  at  Linuiln,  '  salvo  jure  suo.'  At  this  time  the  county 
of  Huntingdon  waa  in  the  hands  of  his  brother  David ;  it  is  therefore  diffi- 
cult to  see  for  vhat  tho  homage  could  have  been  due,  unless  it  were  for  the 
traditional  claim.  Possibly  William  yielded  it  in  the  hope  of  recoveriag 
the  northern  counties,  in  which  be  did  not  sncoeed. 
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iiities  which  he  wished  to  ndd  1o  U»em.  Yet  lioth  he  and 
jieople  aimed  al  au  indeiieudeiice  very  difi'ereut  from  that  of 
f'alo?.  The  SooHish  hi>hop8,  wlio  from  tin.'  licj^iiiiiitig  of  the 
irelfth  century  had  8tni;,'gled  against  the  iittemiit  to  reduce 
em  to  dependence  on  York  or  Cauterhury.  refused  to  submit 
lieti\*plvcs  to  the  Enjflish  Chuifh,  even  when  they  swore  fenlty 
to  the  Englifdi  king;  and  actually  ohtuinnl  from  Pope 
Clement  III  a  declaration  that  they  were  subject  immediately 
atid  solely  t5  the  apostolic  see  itself.  The  Scottish  Imronii, 
evt-n  In-fore  they  had  been  released  by  Richard,  refused  to  lie 
liound  by  the  English  undertaking  to  pay  the  Snladin  tithe '. 
"When  it  is  remend^reil  that  a  large  jwiiion  of  these  lutrons 
were  adventurers  of  Norimiu  descent,  who  Imd  obtuine<l  estates 
in  the  Lowlands,  too  for  from  the  Englisli  court  to  fenr  royal 
J  interference,  it  is  not  difficult  to  see  how  the  feudal  iiriticijili* 
gained  its  footing  in  Scotland  in  .such  strength  as  to  colour  all 
its  later  history.  The  Scottish  constitution,  as  it  apiiears  under 
king  David,  was  a  cnpy  of  the  English  system  us  it  existed 
under  Henry  I,  but  without  the  sufeguards  which  the  royal 
strength  should  luive  imposed  on  the  gi'eat  vassals.  Hence  the 
internal  weakne)<M  which  so  long  counteracted  the  determined 
f fforts  of  the  people  for  national  itidejifiidonce. 

The  anomalous  condition  of  the  principolity  of  (talloway, 
wliich,  as  an  outlying  fiortion  of  tlie  Strath  Clyde  kingdom, 
clung  to  Engli.sh  protection  to  evade  iucoi-poration  with  Scot- 
land, and  was  from  the  beginning  of  the  twelfth  centnry 
subject  eccK'sianticnlly  to  York,  gave  the  English  kings  an- 
other   Btuuding-]ioint     Iteyond     the     liorder '.     But     although 
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'  BeneJ.  ii.  ^. 

"  GklloWHy  wu  un Jer  tlx;  ruU  of  F<.'r),'Ug,  »n  iilmDHt  inJeptntieut  prinro 
((riiuwpa),  whii  wa«  cuiinerteil  by  niarna^'e  with  Henry  I,  nntil  the  year 
1160,  when  the  country  wiw  iiibdueil  liy  Mitlcolm.  Fer|^B  then  l<«.-nn>e  a 
canon  and  diol  the  next  year.  On  the  outbreak  of  war  in  1 1 7  J,  the  Mma 
I'f  FurjfiK  <;«|)ell«l  the  Scdttinli  olficer*  from  their  country,  ami  in  1174 
Hcnrv  sent  envov«  to  in\iLe  them  to  beixoiie  liia  va*!il».     Ttiey  however 

■-l.-.l  ,.,„..,„,  o...„i...lv ,..l  H.-....V   fi,„li„..,  that  Ihey  in.".. .1.-1  i.MiiaLe 

it  119 ;  anil  \\  I, ion 

I  u  1 1 7^  the  k  I  ■  '.om- 

fllnli<ilL>a-lol'iji]Uloway,  wlio  hail  ioiirilrit-<i  hiHown  brother  L  Jilted,  tixlo 
luago  to  Henry, a>  a  Souttuh  Larou,  under  the  teriiw  ol  the  treaty  of  Falais«. 
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Henry  II  raised  an  army  for  the  reduction  of  Galloway 
1 1 86,  and  even  marched  as   far  northwards  aa  Carlisle,  hia 

successors  did  not  regard  the  (juestion  aB  worthy  of  a  struggle. 
Alan  of  Cliilloway  appeals  aiaougst  the  biirtiUB  by  whose  counsel 
John  issued  the  eluirter,  and  ttie  hishops  of  W'liitlierii  received 
consecration  and  mission  at  York,  down  to  the  niiddle  of  the 
lutirtfC'iitli  century  ;  but  the  territory  was  priulu;iHy  and  com- 
pletely incorporated  with  Scotland,  as  Scotland  gradually  and  fl 
coni))letfly  realised  her  own  national  identity :  Dervorguilla, 
the  hcircsa  of  the  princes  of  Galloway,  was  tiie  mother  of  John 
Bnlliol,  king  of  Scots.  fl 

Over  Ireland  as  a  whole  the  claims  of  the  Anglo-Saxon  kings  ^ 
were  only  titular.     Edgar  however,  who  had  obtained  the  sub- 
mission of  the  Noi-thunibri;in  Dunes,  had  appareaitly  acted  aa 
patron  also  of  the  Ostmen  in  Ireland '.     Canute  may  not  im- 
probably have  done  the  same ;  and,  when  those  settlers  sought 
luul  obtained  an  ecclet^iastical  orguuisation  in  the  reign  of  the 
C(>ii(|ucror,  they  received  Jlieir  bishops  fi-om  Canterbury.     But  ^ 
nothing  inoro  had  been  done;  and  it  is  uncertain  wlietlier  m  the  H 
most  extensive  claims  of  the  Anglo-Saxon  kings  to  the  '  ini- 
periiini '  of  all  the  British  isles',  Ireland  was  even  in  thought  ^ 
inchided.     Henry  II  however,  very  early  in  hia  reign,  conceived  H 
the  notion  of  conquering  the  sister  island.     In  his  first  year  he 
obtained  from  the  Enghsh  Pope,  Adrian  I\',  the  bull  Lauda- 
bililer,   in   which,   by  virtue  of  a   forced   construction   of  the 


In  ilS4  Gilbert  rebelled  againat  William  tlie  Liuii,  nmt  died  before  the 
warwas  over,  iu  11S5,  leMving  liis  heir  in  Henr}''ii  Imudn.  The  territory 
wu  leized  by  his  nephew,  Ronald,  ogainat  wliuiii  Henry  iiurcbcd  in  ltS6. 
Ronald  however  met  him  nt  Carlisle  and  did  homage :  he  retained  the 
princiimlity  until  he  died  in  lioo  at  the  Engliith  court.  Alan,  lus  aon  and 
HueoesHir,  married  n  daii^^hter  of  David  of  Huntiiigdan,  and  was  the  fatlur 
of  Dervorguilla  BiUliul,  Galloway  furnbheJ  a  portion  of  Henry  Il'a 
mercenary  trocjpp. 

'  Coins  of  Kthelred  and  Canute,  if  not  also  of  Edgar,  were  struck  at 
Dublin;  Robertson,  Essays,  p.  198;  Kuding,  Annals  of  the  Coinage,  i. 
l6]-]76;  and  Nicolas  of  Worcester  in  a  letter  to  Eadmer  countH  the 
king  of  Dublin  among  Edgar's  vassals  ;  Memorials  of  Dunston,  p.  433, 
Cf.  Kemlile,  Cod.  Dipt  ii.  40^. 

'  '  Kgo  Aethelred  geiitis  gubemator  Angligenae  totiusque  insulae  eo- 
regubis  Britauuieue  et  reterarum  insularum  in  eircuitu  adjoccutium ; ' 
Kemble.  CihI,  Dipt.  iii.  J13  ;   cf.  34.S,  iv.  33. 
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donation  of  Constaiitine,  the  pontiff,  oo  lord  of  all  ixlandH, 
etowed  Ireland  uu  the  Eugli^i  king '.  In  a  council  at  Win- 
bester,  held  th«<  sajne  yeur,  Jlr-nrj-  j)i-o|)n*ed  uu  expedition  to 
pnqui-r  tlic  country  as  a  kiugduiii  for  liix  lirother  Williuiu,  but 
88  dissuaded  liy  the  enipresii';  and  the  gift  remained  a  dead 
until  1167,  when  the  quarrels  of  the  native  princes 
opened  tlie  way  for  the  piratical  atteniptti  of  Richoi'd  of  Clare. 
lu  1171  Henry  himf^elf,  determined  to  avoid  the  Roman  legation, 
went,  OS  we  have  already  seen,  to  Ireland  and  received  the  formal 
oliedience  of  both  kingti  and  preLitcK  :  the  king  of  Connaught, 
who  alone  resisted,  making  his  submission  by  treaty  in  1175  '. 
In  1177  .John  was  made  lord  of  Ireland,  and  received  the 
homage  uf  some  of  the  barous,  amongst  whom  his  father 
irtionetl  out  the  country,  which  was  as  yet  unconquered  '.  In 
1 185  he  was  sent  over  to  exercise  authority  in  person,  but  he 
signally  failed  to  show  any  capacity  for  government,  and  was 
recalled  in  disgrace.  Henry  seems  to  have  thought  that  a  formal 
coronation  might  secure  for  his  son  the  obedience  of  the  Iri>h, 
and  obtained  from  Urban  TIT  liceuce  to  make  him  king,  thp 
kence  lieing  accompanied  by  a  crown  of  gold  and  peacock's 
ithcrs".  But,  although  a  B})ecial  legate  was  sent  for  the 
se  in  1 187,  John  was  never  crowned,  and  the  kings  of 
ngliind  remained  lords  only  of  Ireland  nntil  Henry  VIII  took 
ic  title  of  king  witliout  coronation.  John,  during  the  years  of 
le  Interdict,  made  on  expedition  to  L'eland,  in  which  be  had 
ime  succesb,  bringing  the  English  settlei-s,  who  already  aimed 
independence,  into  something  like  order.  But  the  lordship  of 
laud  was  little  more  than  honorary;  the  native  population 
re  driven  into  Henii-burlmrism,  and  the  intruding  race  were 
rcely  subject  even  in  name  to  tJie  English  crown.  The 
ignaliou  of  the  kingdom  of  England  to  the  pope  in  1313 
s,  however,  accompanied  by  the  surrender  and  rrstoratiou 
Irehiud   also;   and   uf  the    annual   tribute   of  a   thousand 

*  Glnldn*  Caiabrenna,  Opp.  v.  316.    Cf.  Job.  Salisb,  Metalogioin,  iv. 
4 1.     Jolin  (if  Sali>l>ury  brooght  ui  emeraUl  riug  firom  the  pope  to 
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marks,  three  tentbs  were  assigned  to  Ireland,  whilst  sere] 
tenllia  were  to  be  paid  for  Engltind.  The  fact  that  Ireland 
Imtt  in  1 151  rcceivL'd  a  new  ecclesiastical  cotigtiiution  from 
Pojie  Euffeuius  probably  saved  it  from  aiine\atiiiii  to  the  pro- 
vince of  Canterbury,  or  to  the  jui-isdiction  of  the  primate  of 
Engknd. 

\Miil8t  the  king  of  England  was  thus  asserting  and  partially 
realising   imjHrial  claims   over  his  neighbours  in   the   British 
islands,  he  was  iu  his  continental  relations  involved  iu  n  net  of  ^ 
homages  and  other  kindred  obligations,  which  might  seem  toH 
derogate  from    tho   idea   of   roj-iilty  as   much   as   the    former 
maguitied  it.     As  duke  of  Normandy  he  was  a  vassal  of  the  ^ 
king  of  France;  aud  as  dukes  of  Aquitaine,  counts  of  Poiotou,^H 
and  counts  of  Anjou,  Henrj-  II  and  his  sons  stood  in  still  more 
complicated  feudal  couiiexioii.     The  Norman  kings  had  avoided 
as  much  ns  possible  even  the  semblance  of  dependence.     The 
Conqueror  was  not  callod  on  after  the  Conquest  to  do  homage 
to  his  suzerain,  and  WillLini   RuJ'us  never  was  duke  of  Nor- 
mandy.    Henry  I  claimed  the  duchy  during  the  life  of  Robert, 
but  he  ovoided  the  necessity  of  the  ceremony  by  making  his  son 
receive  the  fonniil  investiture '  ;  and  Stephen  followed  the  same 
plan,  to  secure  Normandy  for  Eustace'.     In  these  cases  the 
roynl  dignity  was  saved  by  throwing  the  duly  of  homage  ujwn 
the  heir ;   David  king  of  Scots  had  allowed  his  son  Henry  to 
take  the  oath  to  Btephen,  and  thus  avoided  a  ceremony  which,  H 
although   it   might   not  have   humiliated,   would  certainly  have 
compromised   him '.     Henry  II   had   i)erfurraed   all  the   feudal 
ceremonies  due  to  Lewis  VII  before  he  obtained  the  English 
crown  * ;  und  on  the  succession  of  Philip  would  willingly  have 
devolved  the  renewal  of  homage  on  the  sons  amongst  whom  his 


I 


'  William  the  Ktheling  did  homage  for  Normandy  in   1119;    Conl.  V. 
Wig.  ;  W.  SIahiie«b.  G.  R.  lib.  v.  «  419. 

'  In  1 137  ;    Hen.  Hunt.  fol.  Jij  ;    Hoveden,  i.  191. 

"  Hen.  Hunt.  fol.  jji,  m  ;   lliivcden.  i.  190,  lyi. 

*  Ue  did  homage  for  Nunnandy  in  1 151  to  Lewii  VII ;  R.  de  Moot*! 
(Bouquet,  liii.  193).  John  of  Salisbury  ;ep.  285)  »ay»  that  Henry,  not- 1 
withftanding  hia  uath  tliM  ht?  would  never  return  to  homage  to  Lewis,  I 
did  uureaorvedly  renew  liii  homage  in  the  confereuce  at  Montniirail  iaj 
1169.     Cf  U.  de  Monte,  A.D,  1169. 
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gre»t  foreign  domiuion  was  lo  Ijc  divided '.  When  however, 
kfter  the  di^tli  of  hin  eldest  eon,  he  found  Iiiragelf  in  1 183 
uliliprrd  to  mnke  11  f'resii  K«ltleiiicnt  of  his  estatcB,  with  ihut 
politic  trait  which  hi-  embodied  in  hi«  snyintf  tluit  it  wm  eai^ier 
ia  repent  of  w^ords  than  of  deeds,  he  sacritioed  his  ]>ride  to  his 
spcurity,  nnd  did  forninl  homage  to  his  yoiinp  rival '.  Richard 
had  done  the  sanii.'  ix-fore  his  accessiun,  and  was  not  calle<l  on 
to  repeat  it  *.  John,  after  in  vain  attempting  to  avoid  it,  and 
aft<T  heniiig  Arthur  invested  with  Normandy  and  th*>  other 
paternal  fie  Is,  yielde*!,  as  his  lather  hud  done,  to  expediency,  and 
performed  in  A.n.  1 200  the  homage  which  was  a  few  years  later 
made  one  of  the  pleas  fur  his  forfeiture  '.  His  mother  was  still 
alive,  and  from  iier  he  chose  to  hold  Aquitaine,  ^'he  in  her  turn 
doing  the  homage  to  the  fcuzerain '. 

If  the  roy.'il  consecration  was"  supposed  to  confer  such  dij^iity 
that  it  was  a  ]>oint  of  honour  to  avoid,  if  possible,  the  simple 
ceremonies  of  homage  and  fealty  for  fiefs  for  which  it  was  justly 
due,  it  was  only  in  the  {jreatest  emergency  and  under  the  most 
humiliating  circumstances  that  the  wearer  of  the  crown  could 
divert  himself  of  his  right  and  receive  it  again  as  the  gift  of  his 
temporarj'  ma&ter,  Yet  this,  if  we  are  to  believe  the  historians, 
happened  twice  in  the  thort  jx'riod  before  us.  Richard  was 
compelled  to  resign  the  crown  of  England  to  Henry  VI  during 
his  captivity  ;  and  John  stin-eudercd  his  kingdom  to  Innocent 
III:    in  Ijoth  cases  it  was  restored  as  a  fief,  subject  to  tribute: 

Id  iii  the  former  rase  the  bargain  was  annulled  by  the  emperor 
fore  his  death,  although  Richard  was  regarded  by  Uie  electors 
10  chose  Otto  1\'  OS  one  of  the  principal  uicml>ers  uf  the 
'  Tlie  jammtr  Mtaaj  aotad  m  lenwrhtl  of  France  at  the  coronaUon  of 
rnillp  II;  Beiird.  i.  141.  He  had  rrcriTetl  the  utiice  in  1169;  R.  de 
Mi)nl<-.  x.v.  1169.  '  Hoveden,  ii.  1H4  ;   Bened.  i.  306. 

'  At  leMt  nn  mentum  it  mule  of  the  repetition  uf  the  ceremnny  in  the 
kooount  nf  hit  iiitenriew  with  rhilip  imiueiliately  after  bis  fnther's  death  ; 
Bened.  ii.  74. 

'  '  K«c<-|>it  honujpuui  re^^a  Anglike  Je  oninibu*  terri*  et  teuji<  et  tene* 

iiiii*  <|U>te  unqoam  rej(  Rioinliis  »iit  Henricni  p>ter  ejiu  teauit  de  eo 

de    prw-'deoeuciribut    jai«;'    R.   ('<igg««hnle,    p.     tot.     (f.  Hovaden, 

'?• 
*  Hot.  CSuut.  |>.  130  ;   Uigord    Uuui{uet,  xvli.  fo)  |  W.  I'oveuL  ii.  prsf, 
iv. 
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empire'.     It  has  been  ttated  tliat  Henry  II  made  a  similar 
surrender,  or  took  a  similar  oath  to  the  pope  on  the  occasion  fl 
of  his  absolution  at  AvrancLes  :  this  however  wii.s  not  the  case;  " 
the  fealty  which  he  swore  was  merely  pruiutaed  to  Alexander  III 
as  the  Catholic  pope,  not  as  his  feudal  lord,  ami  the  oatli  simply 
bound  him  not  to  recognise  the  antijiope*.     John  during  his  ^ 
brother's  life  was  said  to  have  undertaken  to  hold  the  king(]oin  H 
as  a  fief  under  Philip  IF  if  he  would  hidp  him  to  win  it:    but 
this  may  have  been  a  mere  rumour  \     It  can  scarcely  be  thonght 
probable  that  either  Henry  VI  or  Innocent  III,  although  both 
entertained  an  idea  (if  universn!  empire,  deliberately  contrived 
the  reduction  of  Enfj;laiid  to  feudal  dependence  ;   both  took  ad- 
vantage of  the  opjKirtuiiity  which  deprived  their  victims  for  the 
moment  of  the  jiowor  of  resistance.     Richard  made  his  surrender 
with  the  advice  of  his  mother,  his  most  exjierienced  counsellor; 
and  John  accepted  his  htimiliation  with  the  counsel  and  consent 
of   all    parties,  bitterly  an    they  felt    it,  and   stronfily  as   they 
resented  the  conduct  by  which  he  had  made  it  necessary'.     lu 
neither  case  would  much  heroism  have  been  shown  by  resistance 


'   Hovedou,  iii.  20j,  303:    iv.  37,  38. 

'  It  in  not  clear  however  tliat  the  pope  did  not  intend  Henry  to  bind 
liiiiiself  to  bomaije  and  fealty,  and  bo  to  hold  the  kin^jfdom  of  the  (lapacy. 
Tlie  vuriouB  expregsion  found  in  a  letter  addressed  in  Henry's  name  to 
Alexander  111,  among  the  letters  of  I'eter  of  Blois,  haa  |j«en  undentood 
to  imply  that  the  king  on  the  occasion  of  his  absolution  placed  the  kingdom 
in  that  feudal  relation  wliiuh  won  itfterwards  created  by  John'a  submiuion  : 
'  Vestrae  jurisdictionin  est  retpnuin  Anijliae  et  quantum  ad  feudatarii  juris 
o1>l%ationeui  vobis  duiitaxatobnoxiusteneor  eta«tringor;*  0pp.  ed.  Biu(a-us, 
p.  345.  It  is  possible  that  the  papal  lef^atea  were  instructed  to  obtain  sncli 
a  concession  from  Henry,  »'<,  in  the  Life  of  Alexander  III,  the  king  is 
«aid  to  swear  'ijuod  ,1  domino  Alexaudro  papa  et  ejus  cstholicia  lucceuo- 
ribus  reripienius  et  tenebiuiiu  rennuni  Ani;liae.'  But  no  iuch  conceninn 
is  mentioned  in  any  conli-ni|)orary  account  of  the  purgation,  nor  could  it 
have  been  unknonn  to  English  hiaturinna  if  it  had  really  taken  place. 
The  letter  of  PittT  has  of  cour-e  no  claim  to  be  authoritative,  aud 
may  be  only  ft  scholastic  exercise.  The  matter  is  however  coufeuedly 
obsnire.  Se«  Ilubertson,  Life  of  Becket,  p.  303,  and  the  authoritiea  there 
quoted. 

'  Hoveden,  iii.  J04. 

'  Matthew  Paris  says  tliat  the  surrender  waa  made  by  the  unani- 
mous consent  of  all  parties  ii.  ,^40.  The  Barnwell  cjinon,  copied  by 
Walter  of  Coventry,  allows  that  the  act  was  politic,  although  it  appeared 
to  many  an  'ignominious  and  enormous  yoke  of  alavery  '  i.ii.  3lo\  In 
the  document  itself  John  states  that  he  acta  '  couimuni  consilio  barxnnm 
■uoruni.' 


I 
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tho  demnnd :   Richorcl'a  -iniBroi-tuue  and  John's  mistfovern- 
Iherit  hiul  left  them  pinclicnlly  without  iilternntive. 

The  «TiMiiuni:il  jillriliutes  mid  jioinji  of  royalty  changed  but 

little  under  these  80ver«it;iis.     The   foi-ui   aud   matter   of   the 

ouiitiuii   service   reiniiined,  f-o  fur  as  we   huve  documeutiiry 

rideiice,  uuultered:  Heury  II  during  his  first  three  yewr^  wore 

crown  in  soleuiu  state  on  the  great  festivals,  though  he  so 

Tar  varied  the  ancient  rule  as  sometimes  to  hold  hia  court  on 

those  duys  at  S.  Edmund's,  Lincoln,  and  "Worcester :   but  after 

AJ).  1 1 58  he  gave  up  the  custom  altogether.     Richard  only  once, 

after  hia  conscci-ation,  wore  his  crown  in  state  ;  and  John  went 

through  the  ceremony  thrice  at  least,  once  on  tiie  occasion  of  his 

wife's  coronation '.     The  venerable  practice  was   distasteful  to 

Henry  II,  who  disliked  jiublic  ceremonial  and  grudged  needlecs 

ex])ense.     Richard's  constant  absence  from  England,  and  John's 

unfriendly  relations  with  Archbishop  Langtou  and  the  barons, 

prevented  it*  revival.     The  improvement  in  the  legal  machinery 

of  the  kingdom  had  deprived  it  of  its  former  u.«efulness,  and  the 

performance  of  the  grand  serjeanties  which  were  due  at  the 

coronations  might  by  agreement  take  place  on  other  occasions, 

as  at  the  great  court   held   at  Guildford  in    1186'.      In  other 

Iioints  l>oth  Richard  and  John  showed  themselves  inclined  to 

advance  rather  than  altate  the  |>omp  of  their  position.     Richard 

is  the  first  king  who  regularly  uses  the  plural  "we'  in  the  granting 

of  charters  ;  John,  as  we  have  seen,  is  the  finit  who  fonually  calls 

himself  the  king  of  the  land  insteiul  of  the  king  of  the  j>eoplc. 

The  long  absences  of  the  kings  threw  additional  jxjwer,  tr  a 

Brnier  tenure  of  power,  into  the  hands  of  the  justiciars.     Yet  it 

bay  be  (lucstiuued  whether  Henry  II  did  not  contemplate  the 

Bstitutioii  of  a  practice  according  to  which  either  himself  or 

mpa  eldest  son  should  lie  constantly  present  in  Eughtnd.     The 

Kmnger   Henry   is   found,   both   before    and    after  hia  corona- 

Bon,  acting   in  hia  father's  place:    not  only  as  the  centre  of 

courtly  {tomp,  bnt  traiKjicting  business,  issuing  writs,  presiding 

M  the  Cnriii,  and  discharging  other  functions  which  &eem  to 

^B  '  Hiiveden,  iv.  169,  182  ;    above,  p|>.  554.  f^j,:;. 

H  ■  Ileoecltct,  li.  i  ;  above,  |i.  597,  u.  5. 
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belong  to  regency '.  During  the  iuterregmini  «-btc)i  followi 
Heury'a  death,  his  widow  acted  in  her  son's  name,  proclaimiuj 
Iiis-jH-acf  mid  directing  tlie  oathR  of  fi-alty  to  \>v  ttiki-ii  to  him; 
und  during  his  captivity  she  is  found  at  thu  head  of  tlie  ad- 
ministration both  in  England  and  Normandy,  acting  with 
rather  than  through  tlie  justiciar.  John,  after  the  fall  of  Long 
elmiiij)  ill  I  191,  was  recognised  by  the  barons  as  ruler  of  the 
kingdtin  -  in  his  brother's  stead.  These  facts  seem  to  indicate 
that  the  viceregal  character,  which  the  justiciar  certainly  p< 
sesscd,  was  not  without  its  limits :  whilst  from  the  fact  thai 
earl  Robert  of  Leicester  is  found  acting  together  with  t 
justiciar  Richard  de  Lucy  '  during  the  aWnce  of  Henry  and  hia 
.sons,  it  may  he  argued  that  the  king  avoided  trusting  even  that 
most  loyol  servant  with  a  monopoly  of  ministerial  power.  But 
we  have  not  sufficient  evidence  to  define  the  exact  position  of 
either  the  niember»  of  the  royal  family  or  the  ju.sticiar;  and  it 
is  very  probable  that  it  wa.s  not  settled  even  at  this  time  by  any^J 
other  nile  than  that  of  temporary  convenience. 

159,  The  national  council  under  Henry  II  and  his  sons  Reems 
in  one  aspect  to  be  a  realisation  of  the  principle  which  wa«fl 
introduced  at  the  Conquest,  and  had  been  develope<l  and  grown  ^ 
into  consistency  under  the  Norman  kings,  that  of  a  complete 
council  of  feudal  tenants-in-chief.     In  another  aspect  it  api>earsfl 
to  be  in  a  stjige  of  transition  towartls  that  combined  representa-^ 
tion  of  the  three  estates  and  of  the  several  iirovincial  commuiii- 
ties  which  especially  marks  our  constitution,  and  which  i>erhaps^ 
was  the  ideal  imperfectly  grasped  and  more  imperfectly  realisetl,  " 
at  which  the  statesmen  of  the  middle  ages  almost  unconsciously 
aimed.     The  constituent  members  of  this  assembly  are  the  same 


'  He  wu  preaent  at  Becket'a  election  to  the  primacy  in  1 161 ;  R.  de 
Diceto,  i.  300  :  mlw  when  Becket  received  the  quittance,  in  the  Exchequer, 
of  hia  account*  M  chancellor ;  Grim,  8.  T.  C,  p.  15  ;  ed.  Kobertaon,  ii.  367  ; 
Kttger  of  Pontigny,  S.  T.  C.  pp.  107,  108.  He  miut  have  been  quite  an 
infunt  at  the  time.  After  his  coronation  he  luul  a  ch.incKlInr  nnd  a  aeal- 
l>earer  or  Ticecliancellor,  and  that  at  a  time  when  his  father  bad  diapenaed, 
with  a  chuiceUor. 

*  '  Summug  rector  totiua  regni ; '   R.  Devizes,  p,  38  ;  above,  p.  538. 

'  Aa  for  example  in    1 165,  when  he  refused  the   klai  of  peace  tu 
archbishop  of  Ciilo(,rne  aa  a  achismatic  ;    R.  Diceto,  i,  318. 
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urn  auder  the  Noruiau  kings,  but  greuter  promiiieuce  aiul  a  more 
definite  position  are  assigned  to  tbe  miuor  tenants-in-chief ; 
tliiTe  is  a  growiiij;  recognition  of  llii-ir  real  contititutioiinl  im- 
portance, a  grnduul  definition  of  their  title  to  be  represented 
and  of  tbe  manner  of  representation,  and  a  growing  tendency  to 

1  admit  not  oidy  them,  but  tlic  whi)le  body  of  smaller  landowners, 
of  whom  the  minor  tenuntg-in-cliief  arc  but  an  insigiiilicant 
portion,  to  the  same  rights.  This  latter  tendency  may  le 
described  ns  directed  towai-ds  tbi*  concentration  of  the  repre- 
sentation of  the  counties  in  the  national  parliament, — the 
combiimtiou  of  the  shiremoots  with  the  witenagemot  of  the 
kingdom. 

The  royal  council,  as  distinct  from  the  mere  assembly  and 
court  of  the  household,  might  oouBist  of  either  the  magnates, 
the  greater  barons,  the  '  proceres '  of  the  Conqueror's  reign  ; 
or  of  the  whole  body  of  tenants-iu-chief,  as  was  the  accepted 
usage  under  Henry  II ;  or  of  the  whole  body  of  landowner?, 
whoever  their  feudal  lords  might  lie,  which  was  the  case  in  the 
great  councils  of  1086  and  1116,  and  which,  when  the  repre- 
eentative  principle  was  fully  recognised,  became  the  theory  of 
the  medieval  constitution.  These  three  bodies  were  divided  by 
certain  lines,  although  those  lines  were  not  very  definite.  The 
greater  barons  held  a  much  greater  extent  of  land  than  the 
miuor  t<:'naut«-in-chief :  they  made  a  separate  agreement  with  the 
Crown  for  their  reliefs,  and  probably  for  their  other  payments 
in  aid ' :  they  had,  as  we  learn  from  Magna  Carta,  their  several 
'  summonses  to  the  great  councils,  and  they  led  their  vaseaU  to  the 
Ijost  under  their  own  banners.  The  entire  body  of  tenants-in- 
I  chief  included  besides  these  the  minor  barons,  the  knightly  body, 
1  and  the  socage  tenants  of  the  crown,  who  paid  their  reliefs  to  the 
I  slienff,  were  summoned  to  court  or  council  through  his  writ,  and 
^nppeared  under  his  banner  in  the  military  levy  of  the  county. 
P  The  general  body  of  freeholders  comprised,  besides  these  two 
I  ttodics,  all  the  feudal  tenants  of  the  barons  and  the  freemen  of 
tlie  towns  and  viUagen.  who  hsd  a  right  or  duty  of  appearing  in 
the  county  court,  who  were  armed  in  the  fyrd  or  urdvr  the 
*  CialQgui  i!«  iJMonrio,  U,  or.  to,  14. 
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assize  uf  arniF,  wlio  were  liouml  t<>  tlie  Cruwii  simply  l)y  ilia 
oath  of  ullcpiiincf  taken  in  tlie  shii-emoot,  and  wero  qualified  taj 
determine  by  their  sworn  evidence  the  rights  of  their  n«igh'-j 
hours,  the  assessment  of  their  goods,  and  the  report  of  their' 
iieiglibouihood  as  to  criminals, 
orrtinorj,  Theso  three  possible  assemblies  may  be  remrded  ai;ain  as  the 

dinArjr,  Mi<t    assembly  iti  its  ordinary,  extniordiiiarv,  and  theoretical  form: 

thanntlcal  .  -in  •       i         i        i 

the  uatioual  council  usually  contuiiied   ouly  the  magnates;  oq^ 

gi-eat  occasions  it  contained  the  whole  Iwdy  of  the  tenaiits-iU' 
chief;  in  idea  it  was  the  representntion  of  tlie  nation  ;  and  on  one 
or  two  very  rare  occasions  that  idea  was  partially  realiBcd.     But 
there  were  departments  of  national  action  in  which  the  un- 
certainty and  indefinitenesB  of  such  a  theory  were  inadmissible. 
For  the  (lajnioiit  of  taxes  all  raeii  must  be  brought  under  con- 
tribution; for  the  efficiency  of  the  national  host  all  men  mui 
bo  brought  together  in  arms.     F'or  the  first  of  these  purposcB' 
they  might  be  visited  in  detail,  for  the  second  they  must 
assembled    in   person.     Accordingly  we   find   that  the  uiilit 
levies  in  which  Henry  II  brought  together  the  whole  kuigdom 
ibo  nation,     in  arms,  as  for  the  siege  of  Bridgnorth  in  1155  or  for  the  ex- 
pedition  to  Nonnandy  in    1177,   may  have  really  lieen   .step«^| 
towards  the  assembling  of  the  nation  for  other  purposes ;  and^* 
when,  nK  in  the  latter  case,  we  find  the  king  acting  by  the 
counsel  of  the  assembled  host ',  we  recur  in  thought  to  thalfl 
aucieut  lime  when  the  ouly  general  assembly  was  that  of  the™ 
NaUonti       nation  in  arms.    But  the  nation  in  arras  was  merely  the  meeting 
UoniD  «rm».  of  the  shircs  in  arms  :  the  men  who  in  council  or  in  judgment 
made   up    Ihe  county   court,    in    arms   composed    the  '  exerci- 
tus  scirac : '  on  occasion  of  taxation  or  local  consultation  they 
were  the  wise  men,  the  legales  homines  of  the  shiremoot.     The 
king's  general  council  ia  then  one  day  to  comprise  the  collective^ 
wi.sdora  of  the  shires,  as   his  ai-my  comprises  their  coUectiveS 

Bened.  i.    178:'  Venemnt  etiom  illuc  ad  cum  comites  et  Iisrones  et 
militet  regni  per  fuiniuonitionem  busdi,  paritti  eqiiis  et  ftrmis  secum  tnuu-^H 
&etu«  in  Normanniam. .  . .  Congregatin  itatjue  oniuibua  in  urbe  WintonuMh^^ 
rex  per  contitiun  eorum  trantifretationeiii   •luun  iJi«tulit.'     Iniinediately^' 
after,  tiie  '  contiliiirii '  of  the  king  are  mentioaed  ta  adnting  him  sboat 
the  i^rriioDii  of  the  cutlei. 
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Ktrcliglli,  But  il  is  vi'vy  laiviv  m  yet  tlmt  the  priiR-ijile  of 
uatiuiial  coucciitrulion,  wliicli  1ms  Iktii  npjilinl  to  tlio  host,  is 
applied  to  the  council. 

Tlif  jjouit  a^_jyiiijJ[LtJltLkiQj;itii^">  tlu''  iiniici|ile  \\m\  iirrivcd  c.'natiiu? 
'^'MMIL'   i)'"  l"'rM"il   lj''l'i''t'  "ii 


^rtit'le  tinnal  coim-  I 
...        iU  jumtAtod 

(il'  the  Ureat  C  liitrter,i_^o  Jift^i-    tjifi.  coinnattl!   council   of  the  id  tho<ii«»I 
kingdiim  '  fur  the  assessrueiit  of  extraaciliiiai'v  aids  and  scutages, 


il  in  thus  .*•«•«»"' 
ttuiuitlun. 
us 


simplv_ToT>t;j|^seiiililfil  for  th'j  iiyp'iTii^  "^  ^)l\atTqn.  The  pro- 
vieion.  tliat  the  determination  of  the  ineinher.s  present  shall  hu 
r^fanled  as  the  proceeding  of  the  whole  liody  summoned, 
enunciates  in  words  the  principle  which  )iad  long  lieen  acted 
ujHtn,  that  absence,  like  silence,  on  sueh  occasion  implies  con- 
sent. 

The  use  of  a  written  summons  to  call  togetiier  the  council  Wrii«.if 
,    ,  ,  .1.1  - 1  .•     1      •iimincw* 

must  liave  been  very  ancient,  but  we  nave  no  evidence  of  the 

date  at  which  it  became  the  rule.     The  great  courts  held  on  the 

festivals  of  the  Church  might  not  indeed  require  such  a  sum- 

Bouo,  but  every  special  assembly  of  the  sort — and  very  many 

Bch  txxur  from  the  earliest  days  of  the  Xorman  reigns — must 

»ve  been  convoked  by  a  distinct  writ 


wu  «>rt« 
T)ccial  mmnioiig  declan mj_tjie_Cttuae-«  m nimnn> : 

■— "*"  ,  ,        ,         ,      Ihc  vim-UI,  I 

very  niau  wiiose  [ire^eme  was  abjOlifleJy 


jpds  :  there  was  fir 

tiin?.  iKJiliyf^ej  to 


Bite;  thus  for  the  FCg^jijus  oT  the  E.xcbei[uer  each  oj'  tb<^ 
tors  was  summoned  by  a  vrvix.  declarlnn  the  sum  for 
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which  he  was  called  upOT_toj^ccoiyi^_2j__Bcd^atcomlly  there 
B<jener«lMinin)ojjf[    such  as   those   nddresytd    toTIicsever 
counties  tlirough  their  sheriffs  to  brinjf  together  the  shiremo 
to  meet  the  justices  or  the  officers  of  the  forest'.     The  forme 
was  delivered  directly  to  the  person  to  whom  it  was  Bdd^es^edj 
the  latter  was  proclaimed  by  the  servants  uf  the  sheriff  in  ih 
villages   and    market  towns,  and   obeyed   by  thoi«e    who  wer 
generully  deKcril)e<l  in  the  writ  itself,  as  their  business,  inclina- 
tion, or  fear  of  the  penalty  for  non-attendance,  might  dispose 
them.     On  this  analogy  the  writs  of  fcumraous  to  the  national 
council  were  probably  of  two  sorts  :  ^)in.se  l/ftiims  w^o  in  tbgjf  , 
iiiilitflj:j^__£iical^_^ndjgj^il_t^ 

kiiigwcre   Humiiioned    bvyMxiul  writ|th^se_J,enaiits-in-chicf 
traimiictedlmrir  business  with  iTif  sheriff  wprp  i-iinv«>iif.^  iint 
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was  the  archbishop  of  Canterbui-y,  and  it  is  from  the  mention 
by  the  historians  of  the  offence  offered  to  Bccket  by  ueclocting 
this  customary  i-esjject  that  we  learn  the  existence  of  the  doubl 
system  of  summons  in  the  early  years  of  Henry  II '.  There 
still  earlier  evidence  of  the  special  summons :  Gilbert  Foliot, 
reference  to  the  homage  and  oatiis  taken  to  the  empresflr' 
describes  the  gieater  magnates  as  those  who  were  accustomed 
to  be  summoned  to  council  in  their  own  proper  names;  evi-^ 
deutly  as  distinguished  from  those  who  were  cited  by  a  collectivvH 
summons '.  Tlie  Pipe  Rolls  contain  very  frequent  mention  of 
j)ayment8  made  to  the  sumraoners,  and  that  in  direct  connexion 
with  meetings  of  the  council ''.  In  1 1  75  Henry  went  so  far  is  to 
forbid  those  who  had  been  lately  in  arms  against  him  to  appear 
at  his  court  at  all  without  summons'.  It  is  n  strange  thing  that 
80  vcrj'  few  of  these  early  writs  are  now  in  existence  :  the  most 

'  See  the  olupten  on  Summoni  in  the  Dialogui  de  Scsooario,  {.  oc.  I,  s!fl 
'  Such  kre  tbe  '  communei  lummomtiones  *  mentioned  in  Art.  44  »f  lb* 
Great  Charter. 

"  See  above,  p.  504. 

*  '  Eonim  nauique  qui  statuto  concilio  propriis,  ut  dicitnr,  oonsneTeraDt 
appellari  nominibua,  nemo  plane  relictui  eat  qui  non  ei  con^ium  de  obti- 
nendo  et  taendo  post  regia  obitum  regno  .  .  ,  promitteret ; '   S.  T.  C.  v.  98. 

*  See  above,  p.  505,  note  J.  *  See  above,  p.  511. 
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SDcicnt  that  we  havi*  is  one  itdclressed  tu  the  bishop  of  Salishury 
ill  1205,  <cn  years  before  tlie  jn'aiitiug  of  the  chnrtor.  This 
docuiueut  fixes  the  date  of  the  aHnrmUly,  which  Ir  to  be  held  at 
Loiidun  on  the  Sunday  l)efore  Ascension  Pay.  and  the  cause  of 
Ihe  nieeliug,  which  is  to  discuss  the  mossnge  brought  by  the 
envoys  from  Pliilip  of  France  ;  and  it  rIbo  contains  a  clause  of 
general  summons,  directing  the  bishop  to  warn  the  ablxits  and 
priors  of  his  diocese  to  be  piosent  on  the  occasion '.     Of  the 

|«ral  forms  of  summons  addi-essed  t^o  the  slieriffs,  we  have  no 
cimens  earlier  than  the  date  at  which  repre8entati\'e  institu- 
te had  been  to  a  great  extent  adopted  :  but,  if  wc  may  judge 
their  tenour  from  the  like  writs  issued  for  military  and 
■1  purposes,  they  must  have  enumerated  the  classes  of 
|iciSons  sumnioue<l  in  much  the  same  way  as  they  were  enu- 
K'ate<l  in  tiie  writs  ordering  the  assembly  of  the  county  court '. 
this  however  it  is  impossible  to  be  quite  certain.  That  the  siimm<m»  of 
ut; 
ati 


inty  court  had  u  special  form  of  suniuions  for  the  purpose  of  ooort. 


eacli  county  was  snmrno 
ir  discreet  inrn,  \v|'o  were  to  ntleml  on  the  king  kuighulo 
kiiiifd.ini'-    111  th''  writ  "'^' 


tttiou  wc  learn  from  a  writ  of  Ueury  I,  which  has  lieen 
already  quoted ".  It  is  probable  that  tjje  fourteenth^  clause  of 
^la^na  C'urta  rej,ircyi'iit8  no  more  than  therccggiysed^illfiyry  of 

^wa.v :  for,  beyidfs  that  council  at  S.  Aiban's  in  ui.^,  in  which 
the  several  townships  ol' royal  denn-siie  w^ru  r^'p^esented  aa  \i\ 
the  couiify  court  by  the  reeve  and  four  best  men,  a  council  was 
called   at  Ox  lord  in  ttie  >-Hiac  year,   in   wTiiol 

gr' 
'jo  talk  with  luiii  on  tlu-^usinex.sof  the  mniaiu: 
by  which  this  coiiuciTis  suiumoned,  and  wliich  is  dated  on  the 
7th  of  Xoveml>er  at  Witney,  we  have  the  first  extant  evidence 
^rf  the  representation  of  the  counties  in  the  council ' ;  they  were 
^■tady  accustomed  to  elect  small  numbers  of  knights  for  legal 
Mid  fiscal  purposes,  and  the  ]>ractice  of  making  such  elections  to 
expedite  the  proceeding  of  the  itincrutit  justices  is  cdnfimied  bv 

[  Select  Cliartert,  p.  a8j. 
Kxiuii|>l««,  of  tlio  T^gn  itt  lUniy  Ul,»re  iu  the  Select  Chartcn  (ed.  j], 

[m.  35*.  il74.4«- 
Alwvc,  p.  ^15. 
(I  Select  Charters,  p.  187 ;  above,  p.  567. 
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the  Great  Charter  itself.     It  is  then  jut.t  possible  that  the  I4tb 
clauFe  may  have  been  intendetl  to  cover  the  practice  of  couniT 
representation  wliicli   hud   lipen  used   two    years   before.     The 
further  develoinncut  of  the  Rj'stem  belongs  to  n  later  stage  of] 
our  inquiries. 

The  rhanicter  of  the   persons  summoned  requires   no  com- 
ment ;   the  archbithopg  iind  bishops  were  the  same  in  number 
aa  before,  but  the  abbots  and  priors  were  a  rapidly  increasing  fl 
body.     The  nuiiibcr  of  carls  iivcrcnsed  very  slowly  :    it  may  be 
([uestioned  whether   Henry   II  founded   Ruy  new  earldoms,  or 
whether  the  two  or  three  ascribed  to  him  were  not  merely  those 
whifh,  having  been  created  by  iiis  mother  or  Stephen,  he  vonch- 
siifed    to   confirm '.      None  were  created  by  Richanl  ;    and   by 
John  only  the  earldom  of  Winchester,  which  was  founded  in 
favour  of  one  of  the  coheirs  of  the  earldom  of  Leicester,  the 
latter  title  being  token  by  the  other  coheir.     The  number  of 
great  baronies  however  was  pi-obubly  on  the  increase,  although^ 
we  have  not  sufficient  dat4i,  either  as  to  the  possessors  or  as  to 
the  exact  ehnracter  of  fuch  liarenies,  to  warrant  a  very  positive 
statement,     Tlie  uunilier  of  minor  tenants-in-chief  who  attended^ 
cannot  even  be  conjectured  :    but,  as  the  clergy  of  inferior  dig-  ^ 
nity  formed  iiii  appreciable  part  of  the  council,  it  is  prolmble 
that  the  knights  who,  without  yet  possessing  a  representative 
character,  came  up  fi-um  the  shires  in  consequence  of  the  general 
suniniuns,  were  a  considerable  body :    and  sumetiraes  they  were 
very  minierous.     The  preisence  of  a  large  imml)er  of  deans  and 
archdeacons  is  mentioned   on   some  special    occasions',  which^ 
seem  to  indicate  a  plan  of  assembling  the  three  estates  in  some-^^ 
thing  like  completeness :  but  we  have  no  reason  to  suppose  that 


*  William  of  Albini  of  Amnilel  was  made  earl  of  the  county  of  Smaex 
by  charter  in  1 1  ,s,<;  ;  and  Aubrey  de  Vere,  carl  of  Oxford,  alxiat  the  ums 
time.  Henry  confirmed  the  earldomB  of  Norfolk  and  Herernrd,  and  the 
grant  to  Aubrey  de  Vere  wai  nu  doubt  a  continuation  uIko.  Richard  gara^ 
charters  to  WUliani  of  Arundel  nnd  Roger  Bigod:  .John  restored 
earldom  of  Hereford  in  f»vour  of  Henry  de  Boliun,  and  created  that 
Winchester  for  Saei'  de  Quincy.  See  the  Fifth  Beport  on  the  Dimity  oft 
Peer,  App.  pp.  1-5. 

'  For  example  on  the  occasion  of  the  Spanish  award  in  1177,  Beo 
i.  145  ;    and  at  S.  Paul's  iu  1313,  M.  Paris,  li.  55J, 
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tliey  w*re  ev«r  Funimonofl  as  a  matter  of  right  or  as  tciiants-in- 
chief. 

The  times  of  nssprably  were  very  ii  regular.  In  many  ca«e?,  T(iiw»..f 
fspfciiilly  in  the  early  years  of  Henry  II,  tliey  coincidfd  with  ^aoolik 
the  great  festivals,  or  witli  the  lerminnl  Hays  which  were 
already  l)egiuniug  to  lie  oljserved  by  the  lawyers.  But  so  great 
a  iiumbfr  of  occaMoiial  councils  were  called  by  Henry,  and  iio 
few  liy  his  sons,  tliat  obviously  uo  aettletl  rule  con  have  been 
oIiMrTed.  And  the  same  remark  is  true  as  regards  the  place 
of  meetin(f.  The  festival  courts  were  still  frequently  kejit  ut 
Winchester  and  Westminster  ;  but  for  the  great  natioutil  gathfi'- 
ings  fur  homage,  for  proclamation  of  Crusade,  or  tho  like,  somn 
contral  fjosition,  such  as  Northampton  or  its  neighbourhood, 
was  often  preferred.  Yet  sonic  of  Hcury  II's  most  imi)or(nnt 
acts  were  done  in  councils  held  in  the  forest  palaces,  such  an 
Clarendon  and  Woodstock,  Ilicliard's  two  councils  were  held 
in  middle  England,  one  at  Pij)ewcll  in  Northamptonshire,  the 
other  at  Nottingham  ;  lioth  places  iu  which  the  wearinega  of 
state  business  might  he  lightened  by  the  royal  amusement  of 
the  chase. 

The  name  given  to  these  sessions  of  council  was  often  ex-  Nimanf 
presscl  by  the  Latin  eolloquium '  :   and  it  ii  by  no  means  un- 
likely   that    the    name  of   parliament,  which    is  used  as  early 
1 1 75    by  Jonlnn    Fanto^me  *,    may   have   been   in    common 
But  of  this  we  have  uo  distinct   iii»tance  in  the   Latiu 
fironiclers   for  some  years   further,  although  when    the  term 
ftnies  into  use  it  is  applied  retros])ectively  ;  and  in  a  record  of 
he  twenty-eighth  year  of  Henry  111  the  assembly  in  which  the 
Great  Charter  was  granted  is  mentioned  as  the  '  rarliamentum 
tunimedse.' 
The  subjects  on  which  the  kings  asked  the  advice  of  the  hotly  Suhmuof 

,  .  ,  ••II  detttwraltui 

tux  cn.stituted  were  very  numerous  :    it  might  almost  seem 
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'  K  g.  M.  Puri",  ii.  551. 

'  *  Jordan  K^nUmiiM-,  p.  14.     It  in  tued  nlwi  1>y  V^mee.     It  i»  itpiiliol  liy 

'tto  Morena  to  the  diet  or  parliumeni  of  KuiicagliA  held  l>y  Fretivriok  I 

1 154  ;   Lcitiiiilz,  Scr.  K«r.  I!ruiie\tlv.  i.  809.     It  U  tint  used  in  EngUnd 

a  ountetuiionu'y  writer  in    IJ46,  tuunely  \>J   M.   I'ltrin,  iii.  518.     S«« 

lody,  Hlatory  of  Coovuotioii,  |>.  316. 
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t.hnt  Henry  II  consulted  his  court  and  council  on  every  mutter 
of  imiKirtauce  that  nroae  during  his  reign  ;  all  the  business  thftt  i 
Richard  j)ersoniilly  tranBittttd  was  done  in  liis  great  councils ; 
and  even  .lohn,  who  iicttd  Jar  more  in  the  manner  and  spirit  of  a 
despot  than  did  his  father  or  brother,  did  little  in  the  first  half 
of  his  rei^'n  without  a  formal  show  of  respect  towards  his  con- 
stitutional advisers.  Nor  is  there  any  reason  to  suppose  that 
such  a  proceeding  wai<,  in  the  great  proportion  of  instauce!>,  fl 
merely  a  matter  of  form :  n  sovereign  who  is  practically  abso- 
lute  asks  rounsid  whenever  he  wants  it ;  and  such  a  sovereign, 
if  he  is  a  man  of  good  sense,  with  reason  for  self-confideuce,  ia 
not  trammeled  liy  the  jealousies  or  hy  the  need  of  self-assertion 
which  arc  insci>rtrni)le  fi-om  the  position  of  a  monarch  whose 
])icrogatives  are  constitutionally  limited.  Hence  it  wns  per- 
hii]i8  that  these  kings,  hesidcs  con.stautly  laying  before  their 
Imron.H  all  questions  touching  the  state  of  the  kingdom  ', — 
iiiatti'ri<  iif  pulilic  jKilicy  such  as  the  destruction  of  the  illegal 
castles  and  the  maintenance  of  the  royal  hold  on  the  fortresses, 
niatteis  rehifing  to  legislation,  to  the  administration  of  justice, 
to  taxation,  and  to  militai^  organisation, — also  took  their 
opinion  on  i>eace  and  war,  alliances,  royal  marriages,  and  even 
in  qiiebtions  of  arbitiiition  between  foreign  powers  which  had 
been  specially  referred  to  the  king  fur  decision'.  Of  such  de- 
li lienitioiiii  abundant  instances  have  been  given  in  the  last 
ilmptcr.  It  is  very  rarely  that  any  record  is  preserved  of 
oj)jx)Mition  to  or  even  remonstrance  against  the  royal  will.  In 
1 17,^  Itichard  de  Lucy  ventured  to  remind  Henry  II,  when  lie 
was  enforcing  the  law  against  the  destroyers  of  the  forests,  that 
the  waste  of  vert  and  venison  had  l»een  authorised  by  his  own 


I  Saoh  waa  the  atsembly  at  BermoudBey  in  1154  •  de  ttatu  t«g;n!;' 
G«rTuc,  i.  160:  timt '  de  ttatutu  regui '  at  Londun  in  1170,  and  that  at 
Narthampton  in  1 1 76  ;    Bened.  i.  4,  107. 

'  In  1 1 76  Henry  II  conBulted  liia  council  before  luuentiug  to  the  mar- 
riage of  his  dniighter  Johanna  ;  in  1 177  he  coniiulted  the  great  auenibly  uf 
feudal  tenanta  held  at  Wincliester,  on  the  expediency  of  proceeding  with 
the  war.  lu  J 184  un  the  qnestion  of  an  aid  demanded  by  the  pope; 
ISened.  i.  31 1.  In  1 1 55  he  had  consulted  them  on  an  expedition  to  Ireland. 
In  1 1 77  he  took  their  advice  on  the  Spaninh  arbitration  ;  Benedict,  i.  1 16, 
142,  178;  R.  de  Moutu,  A.D.  iijg. 
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writ ;  but  his  mediation  was  Bumraarily  set  aside' :  the  remou- 
dtraiiccN  likewise  of  tlie  one  or  two  couusellors,  wLo  during  the 
Becket  quun-el  iuteiposeJ  ou   behalf  of  the  archbishop,  were 
either  tocitly  disregarded    or  resented  as  an  advocacy  of  the 
king's  enemy.     Still  less  are  we  to  look  for  any  power  of  in- 
itiating measures  of  either  public  policy  or  particular  refonu  in 
any  liunds  but  those  of  the  kuig.     Yet  the  assize  of  measures  in 
1 197  was  made  not  only  with  the  advice  but  by  the  petition  of 
the  magnates*.       The  justiciar  however  probably  advised  the 
king  ou  all  these  matters,  and  jierhaps  suggested  the  adminia- 
trative  changes  which  he  had  to  work  out  in  their  details ;  in 
this  respect  acting  as  the  spokesman  of  the  Itarons,  as  tlie  arch- 
bishop acted  as  the  e])okesmau  of  the  Church,  and  exercising 
I     over  the  king  a  less  overt  but  more  etfectual  influence  than 
li     could  have  been  asserted  by  the  barons  except  at  the  ri»^k  of 
j     reljellion.     John  certainly  chafed  under  the  advice  of  the  justi- 
l     ciar,  without  venturing  to  dismiss  him.     In  all  these  matters 
t    tlie  regard,  even  if  merely  formal,  shown  by  the  king  to  the 
^■dvice  and  consent  of  his  barons  haa  a  constitutional  value,  as 
^affording  a  precedent  and   suggesting  a   method  for  securing 
the  exercise  of  the  right  of  advising  and  consenting  when  the 
balance  of  power  was  changed,  and  advice  and  consent  meaut 
more  than  mere  helpless  acquiescence.     The  part  taken  by  the 
national  council  in  legislation,  ta.\atiou,  ami  judicature  nuiy  bo 
noticed  as  we  proceed  with  tiie  examination  of  those  depart- 
ments of  public  work. 

The  ecclesiastical  councils  of  the  period  did  their  work  with 
very  little  interference  from  the  secular  power,  and  with  very 
little  variutiou  from  the  earlier  model.  Their  privilege  of 
legislating  with  the  royul  acquiescence  was  not  disputed,  and 
ir  right  to  a  voice  in  the  bestowal  of  their  contribntiona 
iwards  the  wants  of  the  state  came  into  gradual  recognition  in 
the  reign  of  .lohn  :  but  although  his  exjiedients  for  the  raising 
of  money  may  now  and  then  have  aorved  as  precedents  upon 
ieh  the  claim  to  give  or  refuse  might  he  raised  ou  beluilf  of 
several  orders  in  Church  and  State,  no  complete  system  of 

'  Konnl.  i.  ^4.  *  8w  p,  616. 
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■eparate  action  by  the  clergy  on  M-cular  matters  was  as  yet 
devised,  nur  was  theii'  positioD  as  a  portion  of  tbe  common 
council  of  the  realm  defined  hy  the  Great  Chaiier  apart  from 
that  of  the  other  teuauts-iii-oliief.  The  theory  of  the  Three 
Estates  had  yet  to  be  worked  into  practice  ;  iilthougli  there 
were  signs  of  it«  growing  importance. 

LogitUUuu.  IGU.  (Jrent  ub  Wii8  the  legul  reputiitiuii  of  Henry  II,  and 
greatly  as  the  legal  system  of  England  advanced  under  him 
and  his  sons,  the  documentary  remains  of  the  legislation  of  the 
p<  riod  lire  very  scflnty.  The  work  of  Glunvill  is  not  a  book  of 
statutes,  but  a  manual  of  practice  ;  and,  although  it  incorporate^!  fl 
no  doubt  the  words  of  ordinances  which  had  the  force  of  laws, 

Ftirmof        it  nowhere  gives  the   literal  text  of  such  enactments.     .JJlg^ 
faniiul  cijic-tj  known  niidir  the  name  j)f  Assizes,  the  Assizes  of 
<.'laren(lon3^iid_Nortl]auiptou^he  A^si7enf_/\ni|ig,  fjif  \ ..ci^.iTIf 
the  Forcst^nmLthe  Assizes  j.)f^l£UHU£<;£,^itretlie  only  relics  of 
the   leffislative  j}oiJ{_oLthj5.  periojl.       These   eaicts  are  chiefly 


_oL_U]gDg£lg 

composed     of    n^w   reKuliitions  fur  the_enforceineut    of    royal 
jusjiy?.     They  are  not  direct  re-enactments  or  iimendiuents  of 
the  ancient  customary  law,  and  are  not  drawn  up  in  the  fomi  fl 
of  perpetual  stntuti-s  :    but  they  rathjir  ^imncjgte  and  declare  ^ 
new  iiii'tliutL^  of  jiirlii-i;il  ijrdi'pdiHv,  which  would  either  wi>rk 


into  or  supersede  tlie  procedure  of  tlie  common  law,  whether 
practised  in  the  ]x)puhir  or  in  the  feudal  courts.  In  tliia  respect 
they  strongly  resemble  the  Cajjitularies  of  the  Frank  kings,  or, 
to  go  farther  back,  the  edict^s  of  the  liomim  praetors  :  they 
might  indeed,  as  to  both  form  and  matter,  Iw  called  Capitu- 
'  lanes.  The  term  Assize,  which  comes  into  use  in  this  meaning 
about  the  middle  of  the  twelith  century,  both  on  the  Continent 
and  in  England,  appears  to  be  the  })roper  Norman  name  for 
such  edicts  ' ;  hut  it  is  uncertain  whether  it  received  this  par- 


I 


'  Lnnkin>,'  at  Ihe  word  attita  Hunply  we  migtit  incline  to  rej^anl  it  i 
tlie  In  (uti*<i  or  tentenlia  amita,  the  aettietl  edict  of  tlie  kini;,  jiut  as  the 
redilitut  auisttt  wu  the  fixrd  or  luiseiwed  rent  of  lui  estate.     It  ia  however  j 
uaed  su  early  in  the  senia  of  a  ie**iim  that  the  former  caunut  be  regarded 
as  the  *ole  explanation.     In  the  Adrize  of  Jerusalem  it  iiimply  nieaiu  a  < 
law  :    and  the  »ime  in  Henry'a  legislation.     .Secondarily,  it  nieani  a  farm 
of  trial  extnhlinhed  hy  the  particuhir  law,  a«  the  Great  Asaizv,  the  Aasiae 
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Bular  upplioatioii  from  the  mere  fact  that  it  was  n  settlement 
ke  the  Anglo-Saxou  astinus  or  the  French  elabliiuemmt,  or 
am  a  vcrluil  coiiuexioii  with  the  Mfi<iou  of  tho  court  in  which 
was  jiassed,  or  from  the  foci  thut  it  furnished  ii  plan  on  which 
sions  of  the  courts  reformed  l>y  it  should  be  held.  The  iitnize 
tliiih  ilifl'ers  wijflv  froM>  the  charter  of  lil»Mtie-i,  the  form_which 
tiK-  Ig^ii^LLtion  of  Henry  I  i>nd  ■Stc|il|pii  Imil  taken.  jiUi}_ia 
I^H'i'i^r  i)^  F-'jgli'ih  h'-^Virv  to  the  }H;riod  before  UB,  u8  the  form 
of  Provisions  mark.s  the  letfiglative  period  of  Henry  111,  and  that 


f  Statute  an  J  Ordinance  belongsTo^  that  of  Edward  I  and  his 
m^ce^noss.  The  special  sanctity  of  the  term  law,  as  used  in 
Holy  Scripture  aud  in  the  Roman  jurisprudence,  may  j)erhap8 
Account  for  the  variety  of  expreasions,  such  as  those  quoted 
iTC,  by  means  of  which  men  avoided  giving  the  title  of  law 
their  occasional  enactments.  The  Aesizes  of  England,  Jeru- 
Bulem,  Antioch,  Sicily,  aud  llomuuiu,  the  EsUiblii'hments  of 
B.  Lewis,  the  Kcees^s  of  the  GermAu  diets,  and  many  other  like 
expressions,  illunti-ate  thb  reluctance. 

The    AhbJ/.p   rifiix^'M^py  "MirCVYC"  t.!"^i  '■l""'^"',tr''iaf,jj^  nftgntajivw  lu  oharacli 
•"~~*— '•'■^-        ■^—^  ~  .jf  edict  or 

or   temporary  enactnigfiL  rttpf  t"'iu   ♦he   "I'lversal  ani^   {h!1i-  .locwi. 
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petual  character  whit  h  a  law,  however  superficially,  seems  tn 
clairnl  its  duration  ia  ■i|)ecified  in  the  form  ;  it  is  to  be  in  force 
so  long  as  the  luiig  pleases:  it  may  have  a  retrospective  elK- 
cacy,  U)  be  applied  to  the  determination  of  suits  which  have 
arisen  since  the  king's  acxessiou,  or  since  his  last  visit  to  £ug- 


^f  Murl  d'Asoeeter;  knd  thirdly,  the  court  held  to  hold  iQch  triaU;  in 

trhieh  wiue  it  ia  commonly  used  at  the  prueiit  dny.     Vet  it  occurs  in  the 

formui  law-book*  in  the  twelfth  century,  knd  apimrently  in  the  Pifw  KoU 

of  a  Henry  II,  in  the  sense  of  a  aesnion,  and  that  i«  tftkeu  by  niiuiy  itnli- 

<|nimm  Mi  the  primal-)'  meaning.    The  foniution  nf  Msi<u«  from  a  l«rhu»u> 

ti-  '  '  or  asaideo  linttend  of  m<>«uiiii)  might  l>e  paralleled  with  the 

I  (1  I  tolta  in  maiotolla  fium  t»U<>  in  the  sense  uf  taking  tntl  ;    but 

n.  !>  .».<.'ido,  to  tax,  may,  au  far  as  the  (iwmim  r'llihlm  i«  oiiiremed, 

the  true  ori|^u  of  thia  form,  ■»  it  ia  of  the  mcxlern  rrcix'.     On  the 

(Iter  haiiil,  it  ia  impotaible  nut  to  asaodate  the  auize  of  Heury  II  with 

be  amrtniu  of  Ina  aud  E>lmnnd.     PtMeibly  the  uae  of  the  vmrd  in  ao  many 

•naea  may  point  to  a  confuaion  of  three  diifereut  origina.     Cf,  the  d«rivii- 

'on  uf  tano,  to  tax,  from  riantu,  to  ordain,  or  regulate  ;    und  tht 

bo  word  tallart  —  aeeuierf,  taxart.     Tlie  form   cutitia    auggcata  i 

Hiritltiioi,  lint  there  ia  no  reaanu  tu  look  fur  an  Arabic  dcrivatiuu,  us  i> 

one  in  tlic  e<litioiui  of  I>u  Caiige. 
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laud ' ;  it  is  liable  to  b«  set  uside  by  the  judges  where  thty  6U 
it  im{>08sible  to  administer  it  fairljr.  But,  on  the  otLer  LaiuI,  il 
is  to  tlie  assize  that  the  uiost  itiiportunt  liyal  cluwffea  of  I 
period  owe  their  origin:  the  institution  of  jury  nad  the  wl 
procedure  of  the  Curia  Regis  can  have  come  into  extstence  i 
no  other  way. 

Injhe  dnjwin£ji^_of.tL&-«^Bi»^j  *\\f,  ''ing.acted  by  tht; 
and  cous£ut__oi|Jys_g^Uom^coi^         This  is  distinctly  stnt«d  i 
the  preamble  or  title  of  the  Assizes  of  Clarendou  aiul  Woid-' 
stock :    tlie    former    is    made    '  de    assensu    archiepiscopcmui 
episcoporum,  abbatum,  comitum,   baronum,  totius  Au^liae'; 
the  latter  '  per  con^iliunl   et  assensum  archiepiseopomiii, 
scoporum  et  baroiiuui,  comitum  et  nobilium  Aiijjtiae'.' 
Assize  of  Northampton  was  the  work,  we  are  told,  of  the  IdaffJ 
made  by  the  counsel  of  King  Henry  his  son  and  by  the 
of  his  earls,  barons,  knights,  and  vassals  (homines)  in  a 
council,  consisting  of  bishops,  earls,  baron;,  and  the  rest,  beld] 
'de  statutis  rcgui'.'    The  or(linam'ei)V->vlii<Ji  tt^ip^  l'>'  <2' 
_i\jiBize  was  i^stituted^was.  iiccordini;  to  Giajiiill,  uu  act 
beueticeuce. 


nuliuii    by   the   clemency    uf  the 


r^l-ir<r^ii.-i-f^flLii]T    tf,   tW    pmnirfll    .if    fctii>    iMajjinitMa «       T\\e    .Wize 

of  Measures  was  issued  in  the  name  of  Kichard  I  by  the  justiciar 
in  1 197,  as  made  by  the  lord  Richard  king  of  England  at  Wot*  I 
minster,  although  the  king  was  ut  the  time  in  France,  by  the 
]>etitiou  and  advice  of  his  bishops  and  ull  his  baruns '.      In  this  act 
of  legishition  the  justiciar  represented  the  king.    The  iiutmetions 

'  Ttie  Astixe  of  (laremlun  it  t»  l>e  Iirlil  good  u  long  >a  it  pleaMt  |^ 
king.  That  of  Norttiainptou  directs  iiiquiry  into  diMeiuos  made  kiaaa  tlw 
kiug's  lost  Diiiuing  to  England ;  lUtd  tlie  view  of  thi<  Ajtiae  U  l«  wliinii 
from  the  date  of  tliu  Axaiu*  of  Clarenclim  toibe  time  of  ita  oirn  publloitida; 
'  Kteneljit  k  tKUiprirc  quo  ajwisu  fnota  fuit  >tiiiil  (lurandomun  coniinao  iui]u» 
sd  liii^  t«Mipiu,'  ICichanra  Aesizn  of  Mnwarcc  «M  tct  luido  Ly  tb* 
jiiaticm  I>cc»u8e  the  irivrclmntB  ileclurcd  it  tu  he  imiintcticftble.  S«i>  H«l«ct 
Chutcre,  pp.  146,  151  ;  lluvidrn,  iv  i-,i.  Jolin'ii  Awiiii  of  Widm  wim 
hhi  Ubitte  ifi  tliL-  banie  uny  ;    ibi<l,  y.  100. 

'  Select  Cliartory,  p.  I4.V 

'  Select  Lluirtt-M,  p.  157. 

•  Bcnc-d.  i.  107. 

'  '  Kat  autem  ma(;iia  aMdM  regalv  quoddani  iMnofioium,  rlnnwithl  |Mill^ 
ripi*  Je  coDtilio  prouerum  jxipali*  iodiuttuo ; '  OlanrlU,  U.  c  7. 

*  Horedeu,  iv.  jj. 
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jiven  to  the  itineraut  justices  had  likewise  the  force  of  luws,  uud 
ight  with  justice  bo  termeil  AnsiaeB.  They  too  were  issued 
the  justiciar  in  the  kiug's  absence,  nnd  contitineil  old  as  well 
iB  new  reflations  for  the  courts.  The  Asaige  of  Arnia  issoed  in 
1 181  is  not  distiuctly  said  to  bo  framed  under  the  advice  of  the 
cuuucil,  gjid  it_^uuy  posslLly  have  been  retfiirded  hy  the  barons 
withjome  jcalouay  aa  jnittu)£  orius  iuto  thy  li^nda.ui'the_geo2)lc  ; 
but^^vhe^l  ii^hu.  In  j2Qa  suuyqayed  the  nation  to  arms  in  con- 
iylfi  .gmlj^diedju^  hig_faJher]sjjs8izej__ho 
clareg  that_  itj6_5ij.  iJrgv'ded  wit_^  the  assent  of  the  '  arch- 
hops,  bishops,  earls,  barons,  and  all  our  laithful  of. England '■' 
'hese  instances  are  sufficient  to  prove  the  share  taken  by  the 
^iiational  council  in  legisktion.  The  duty  of  proclaiming  the 
^H|v  in  the  country  fell  upon  the  sberiflfs  and  the  itinerant 
^Htastices,  whose  credentials  contained  }>erhaps  the  firbt  genernl 
H^>romul^atiou.  The  Great  Charter  was  read,  by  the  king's 
I  order,  publicly  in  every  county,  no  doubt  in  the  shiremoot  and 
hundred  court ' ;  duplicates  of  it  were  deposited  in  the  cathedral 
churches. 

T»i_a|lUli'^  t|iprii  w(i-j  |i9il\ii)fr,  m'W  ;  jt  was  .oimplY  the  main- 
tenance of  ancient  fornii-,  whicji  prove  their  strength  by  retiiiu- 
Ln}f  their  vitalityuiider  tlie  .-tr(>n|Ti-.st  yl'  <i\ir  l<i[)|fj,     The  advice 
aud  consent  of  the  council  may  have  been,  no  doubt  in  many 
^HMCs  was,  a  mere  formality  :  the  ^ifuctiiu;  jKiaer  wi^;-  rtf-'anjed 


Pb  l)flonginy  to  the  king,  who  could  put  in  resi)ite  or  dis^)en»e 
with^JJi^g  vgix.  nH'iiau,re>rtiu^t  lie  jitul  ordaijtt'd.  Yet  in  this  an 
iidvaiitage  may  be  incidentally  traced.  If  the  Imrons  under 
I  ^Llenry  II  had  [H)ssessed  greater  legiblative  power,  they  might 
^H^ve  kept  it  to  themselves,  as  they  did  to  a  certain  extent  keep 
^Hi  themselves  the  judicial  power  of  the  later  piiiliament;  but, 
^^Bt  it  was,  legislation  was  one  of  the  nomitiul  rights  that  be- 
^^■Dged  to  the  whole  council  as  the  representative  of  the  nation, 
^^rtld  the  real  exercise  of  which  was  not  attained  until  the  barons 
hiul    made   commun   oiut-e   with   the    people,   aud   incorporated 
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their  represeutatires  iii  their  own  nesembly.  The  period 
imfioual  ns  distiuct  from  royal  legisluliou  begins  wheu  the 
council  has  reuched  its  cuMKtitutiuiiHl  development  as  the 
imtional  juxrlinment.  The  legislntion  of  llie  Great  Charter  was 
to  a  certain  extent  on  imticijmtioii,  n  type,  ii  precedent,  and  a 
fimi  8tep  iu  advance  towards  that  cousuniniation. 

161.  The  suhjcct  of  taxation  may  be  arranged  under  three 
heads, — the  authority  by  which  tlie  impost  is  legalised,  the 
description  of  persons  and  property  on  which  it  is  levied,  luid 
the  determination  of  the  amount  fur  which  the  individual  is 
liable;  iu  other  words,  the  grunt,  the  incidence,  and  the  assess- 
ment. 

The  reticence  of  historiaiis  during  the  reigns  of  the  Nonuan 
kings  leaves  us  in  doubt  whether  the  iuipost.s  which  they  levied 
were  or  wi-re  not  exacted  simply  by  their  own  sovereign  will. 
Twst_j;ecoi^^JiSU;e_Jbe(Uj  menUone^  however,  of  the  reign  of 
Henry  I.  iiione  of  wlucTi  Uil-  king  describes  a  inirtioular  tax_aa 
'  die  jud  which  j^Tiuruns  gave  uie,  wlii^  m  anothej:Jje  speaks 
Lnnuoiiint;  of  tiie  co'iu 


t^agca.  ifl-ghicli  hi>i 
own  ro^iliiecessities  requirg^  '.  From  the  two  passages  it 
may  be  i nf erreSlnal  some  form  was  obser\'ed,  by  which  the 
king  siguilied,  both  to  his  assembled  vassals  and  to  the  country 
at  large  through  the  ^beriH^^,  the  sums  which  he  wanted,  and 
the  plea  on  which  he  demanded  them.  Thes»^iuju£UK^d,j^ag_ 
observed  by  llanry  II  and  Richard  I;  anU  it  isonlvl]ijva£d;^ 
theemTonnerejgnor^^  we  can  traccanytliijug4i'^* 

aJoiMmdOTantor  discussioaof^a  j^ant-inSficuiLtituial  c^mticij/. 
It  was  commonly  said  tKat  the  king  took  a  scutage,  lui  aid,  or  a 


'  Above,  pp.400,  435. 

enry  *  scutagiuin  accepit : 


PP- 
*  In  1 159  Hi 
'  coDstituit  Bibi  dari '  b  carucogv 


Gerv.  i.  167;  in  1194  RiohMd 
Movedeu,  iii.  Hi:  iu  1 198  '  cepit  . .  . 
quiuque  BolidoM  ile  auxilio ;  *  ib.  iv.  46.  In  1 3oo  we  find  the  word  *  expoe* 
tulani '  used  of  tlie  king's  propontion  of  »  tax  for  tbe  collectioD  uf  which 
'exitt  edictuni  a  juatitiariii ;'  R. Coggeohale,  p.  101.  Iu  1103  Johu  '  oepii 
ab  eia  eeplimam  partem  omnium  mobilium  auurum;'  M.  Paris,  ii.  p.  483. 
In  1204  '  coucesBK  Bunt  nuxilia  militiiria;'  ibid.  ii.  484.  In  l}07  ■  con- 
venit  epiBcopoB  ct  abbateii  ut  perniittereiit  |>«nK>ua8  dare  regi  oerlam 
lummam;'  Ann.  Wav^rl.  p.   35S.     A  gradual  uhange  iu  the  tone  of  dr- 
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icagc  ;  and,  where  the  bnrons  are  said  to  b«ve  given  it,  the 

preBMon  insy  be  interpreted  of  the  mere  payment  of  the  money. 

f  liny  debnt«  ur  discussion  on  such  exactions  in  the  nationitl 

unci!  we  liave  rare  evidenct-  :  the  oj>po6ition  of  S.  Thomiis  to 

the  king's  mauipulatiou  of  the  Dunegeld,  and  the  refusal  by  S. 

upli  of  Lincoln  to  furnish  money  for  Hichard's  war  in  France, 

however  sufficient  to  j)i'OVi.'  that  thn  taxation  was  a  subject 

deliberatlou,  although  not  sufficient  to  prove  that  the  result 

such  discussion  M'ould  Ije  the  authoritative  imposition  of  the 

Fur  the  shadow  of  the  feudal  fiction,  that  the  tax-payer 

a  voluntary  offering  to  relieve  the  wants  of  his  ruler,  seems 

have  subsisted  throughout  the  period :  and  the  tlieory  that 

le  promise  of  the  tax  bound  only  the  individual  who  made  it, 

l|>ed  to  increase  the  financial  complications  of  the  reigu  of 

ihn.    Arcldiishop  Theobald  had  denounced  the  scutageof  1 156, 

d  it  is  doubtful  whether  it  was  raised  on  his  lands.    S.  Thomas 

il  declared  at  Woodstock  that  the  lands  of  his  church  should 

iiot  pay  a  penny  to  the  Danegeld  ;   the  oppofition  of  S.   Hugh 

was  liajed  not  on  his  right  as  a  member  of  the  national  council, 

t  on  tlie  immunities  of  his  church ;   and,  when  Archlufhop 

lofirey  in  1201  and  1207  forlmde  the  royal  officers  to  collect 

carucage  on  his  estates,  it  was  on  the  ground  that  he  him- 

had  not  promised  the  payment.     The  preesiug  necessity  of 

ising  the  ransom  of  Ifichard  probably  marks  an  epoch  in  this 

in  Mime  other  points  of  tiuuncial  interest.     The  gentle  terms 

>t«m  or  aiaeilium  had  signified  under  his  father's  strong  hand 

much  OS  Danegeld  or  tallage ;    but  now  not  only  was  the 

ing  absent  and  the  kingdom  in  a  critical  condition,  but  tho 

refumiB  in  the  nmtter  of  assessment  had  raised  up  in  the 

inds  of  the  ]>eople  at  large  a  growing  sense  of  their  rights. 

The  taxes  raised  for  the  ransom  were  imposed  by  tho  justiciar. 

■olittbly  but  not  certaiul)',  with  tlw-  advice  of  the  bai-ons',  and 

ere  no  doubt   (lollocled  without  any  general  resistance  ;    but 

both  tlie  amount  and   the  incidence   were  carefully  criticised, 

d  in  some  oai^s  payment  was  absolutely  refused.     The  clergy 
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of  York,  when  the  king's  necessities  were  laid  before  them 
the  archbishop  in  their  chapter,  declared  that  he  was  iufiring 
thi'ir  libt-rties,  and  closed  their  church  as  in  the  time 
interdict '. 

This  ideit,  which   is   indeed  the  rudimentary  form   of  t 
principle  that  repreEeutation  should  accompany  taxation,  gained 
ground  after  the  practice  arose  of  bringing  personal  property 
and  iucome  under  contribution.    It  was  the  demand  of  a  quartel^J 
of  their  revenues,  not  a  direct  tux  upon  their  land,  that  provoked 
the  opix)*i(ion  of  the  canons  of  York ;  and  although  Archbishop 
Oeoffrey  is  found  more  than  once  in  tivuble  for  forbidding  the 
collection  of  a  carucage,  the  next  great  case  in  which  resistauca^ 
was  offered  to  the  demands  of  the  Crown  occurred  in  refereucflfl 
to  the  exaction  of  a  thirteenth  of  moveable  property  in  1207. 
On  this  occasion  it  was  not  an  isolated  chapter,  but  a  whole 
estate  of  the  realm  that  protested.     The  king  in  a  great  council 
held  on  Jainiary   8  at  London  proposed  to    the  bishops  and 
abbots  that  they  should  peimit  the  ]inrsons  and  beneficed  clerka 
to  give  him  a  certain  portion  of  their  revenues.     The  preSai 
refused  to  do  so.     The    matter  was  debated  in    an  adjourned 
coujicil  ut  Oxford  on  Februarj-  9,  and  there  the  bishops  repeated^ 
their  refusal  in  still  stronger  terms.     The  king  therefore  gave'fl 
up  that  particular  mode  of  procedure,  and  obtained  from  the 
national  council  a  grant  of  an  aid  of  a  thirteenth  of  all  chattels 
from  the  laity.  That-done,  having  on  the  26th  of  May  forbidden 
the  clergy  to  hold  a  council  at  S.  Albau's,  he  issued,  the  same 
day,  a  writ  to  the  archdeacons  and  the  rest  of  the  clergy,  inform- 
ing them  of  the  grant  of  aid.  and  bidding  them  follow  the  goixl 
example'.     Archbishop  Geoffrey,  who  acted  aa  the  spokesman  ol 


ncil 
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'  Hoveden,  iii.  m  :  '  Vocuvit,  munuit  et  ro)^vit  ut  ijuartani  ptkrtentl 
redditaum  •iiiiriuu  a>l  prHefsti  regis  liberaliunem  coDferrent ;  .  ,  .  qn! 
renuentca  rt  ooricanouiooB  tuoa  in  {lortua  buus  trahent«s,  uterebnnt  emn 
.  .  .  libertntei  ecdesioe  suiie  vclle  eubvertero.' 

'  Ann.  WiTerley,  p.  258  ;  M.  Pariti,  ii.  511.  The  writ  addreoed  to  the 
orohdeacouB,  nft^-r  reheartiing  the  grant  iimde  by  the  arohliighopa.  bliihop% 
prion,  and  magnate!!,  proceeds  :  '  Verum  quia  de  vobia  ooufidimuii  qiiod< 
OM  et  honorcm  niMlrum  diligitia  et  defeniionem  regni  nostri  et  recup«ra< 
tionem  terranmi  noBtrarum  aflectatla,  to*  rogamns  attentius,  qnateniia 
tale  auxilium  nobis  ex  parte  veatra  faciatia  ut  inde  rnbie  gratia*  dare 
debeamua ;  ot   quod   alii   ructorea  eocleaiarum   viciui  vestri    ail  auxilium 
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thti  clergy,  now  gave  up  Uie  struggle  and  went  into  exile  ;  other 
circumstances  w^ro  leading  io  a  critis :  the  thirteenth  waB  no 
ilinibt  gfiifrally  colli'cted  ;  Imt  eiirly  in  the  following  year  flie 
intfr<iii't  was  iin|«iHe<l  imd  coiistitutionnl  law  wus  in  alieyance 
during  the  rinwiudcr  of  Uie  reign.  The  t%velfth  article  of  the  orowtiiuf 
charter,  in  which  the  kinfr  iJinniiw'S  thiit  no  scutage  or  tiid,  wivf 
the  tJirce  n-giilnr  aids,  should  hencfforth  be  imiwised  withoin 
the  advice  and  couseut  of  the  national  council,  do«ii  not  ex- 
])licitly  mention  thi;  ini}>0£ition  of  u  tax  on  movcuhles,  nor  does 
it  provide  for  tiic  reprewntatiou  in  the  council  of  Ihe  great 
mnjurity  of  those  from  whom  such  a  tax  would  Iw  raised.  But 
in  this,  as  in  other  p>ints,  the  progress  of  events  was  out- 
htrii»ping  and  nipernedins;  the  exact  legal  definitions  of  right.  The 
fourteenth  article  does  not  provide  for  the  representation  of  the 
shires,  or  for  the  participation  of  the  clergy  as  an  estate  of  the 

^realni,  distinct  from  theii'  character  as  feudal  freeholders,  yet  in 
both  respects  the  succeeding  history  shows  that  the  right  was 
Ijecoming  practically  established.     So  neither  is  the  principle  as  Th»_ 
yet  formally  laid  down  that  a  vote  of  the  supreme  council  is  to  umtiion  1 
bind  all  tho  subjects  of  the  realm  in  matter  of  taxation  with-  iusu  ■ 
out  a  further  consent  of  the  individual.     The  prevalence  of  the  ° 

[idea  that  such  consent  was  necessary  brings  the  subject  of  the 
grant  into  close  connexion  with  that  of  tho  assessment.  But 
before  approaching  that  point,  the  question  of  incidence  re<iuire8 
consideration. 

The  indirect  taxation  of  this  perio<l  is  oKscure  and  of  no  great  indir«:t 
>nij)ortance.  The  prisage  of  wine,  the  fines  payable  by  the  tim  i«rv.jiC1 
merchants  for  leave  to  import  paiticular  sorts  of  goods,  the 
especial  temptation  which  the  stores  of  wckiI  held  out  to  the 
king's  servants,  the  wIioIr  machinery  of  the  customs,  although 
referred  to  in  the  flreat  C'liarter  a«  '  antiquae  ct  rectae  consue- 
tudines','  were,  so  far  as  touches  constitutional  liiatorj-,  still  in 
embryo.  The  existing  practice  rested  on  the  ancient  right  of 
lull,  and  not  on  any  liistorical  legislative  eiiactment.    Although, 


nubii   facicniluiii   exemplu   ventro   fadlUii   invitontur ;'    May    16, 
PkUmt  Roll,  8  Joluk ;  ed.  Hardy,  i.  79. 
■  Article  31. 
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then,  these  sources  fumislied  iin  ujiprfciublf  rc-\ciiii.'  in  imcB 
and  John  ',  the  general  taxation  ol'  thf>  nountry  ni»y  I'tw 
present  pui-pose  be  regaitled  as  direct  taxHtioii  only. 

The  tax4ible  proj)erty  umy  liu  divided  intd  liiiid  »u<l  mti« 
Mud  again,  according  to  the  character  of  their  owners,  in 
and  clerical ;  these  raaj'  be  subdivided  in  the  former  case  accofd- 
ing  as  the  layman  is  a  teiiant-iu-chief,  a  knight,  a  freehuMtT,  » 
burgher,  or  a  villein,  in  the  latter  according  as  the  possesKirk 
a  prelate,  a  beneficed  clerk,  a  chai)ter,  or  a  religious  hoaae. 
division  of  properly  was  brought  under  contribution  at  a 
ferent  period,  and  for  each  there  was  a  dL<>tiDCt  imnie  and  meth 
of  taxation. 

All  the  imposts  of  the  Anglo-Saxon  and  Norman  rpigna  wpv 
so  far  as  we  know,  raised  on  the  land,  and  according  to  con 
putjition  by  the  hide :  tho  exceptions  to  the  nilc  would  be  nr 
in  the  ciaes  of  those  chui-ches  which  claimed  entire  immuui^ 
and  those  boroughs  which  paid  a  composition  for  their  taxes  i 
a  settled  sum,  as  they  paid  tho  composition  for  the  femi  in  ti 
Bhape  of  on  annual  ri^nt.     This  generalisation  covers  liuth 
national  taxes  like  tJie  Danegeld,  and  the  feudal  exactinna 
way  of  aid;    both  were  levied  on  the  hide.     Henry  1  had 
erapte<l  from  such  payments  the  lands  held  in  demcsue  by 
knights  and  barons,  in  consideration  of  the  expenses  of  the 
equipments';  but  this  clause  of  his  charter  can  have  Wen  or 
partially  observed.     Henry  II,  from  the  very  liegiutiing  of 
reign,   seems   to   have    determined    on   attempting    impor 
changes.     He  brought  at  once  under  contribiitiMn  the  lauds  hr| 
by  tho  churches,  whicli  had  nftcn  rlinmcd  but  liad  iievfr  (lorlutB 
secured  immunity. 

In  the  Assigg^  of_Armfi^in   j_i^8i   he  took  ii  Imi;; jUp  towardg" 
taxing^reut^^d  gbM^tels,  obliging^  the  mi-fiey  of  -u.  Ii    i 
to  eqiy^ihini^jeir^^ 

possessi'd '.     In  the  ordinance  of   the   Saladin    ' 
property  is  rendi-rcd  liaMi-  to  pay  its  tenth*.     T'l 


'  Modox,  Hirt.  Eioh   i^i'   -.-v  "i- 

'  AtwTo,  ji.  331. 

'  III.  |i.  f  38.     An  «r(.  wliioli  prwtnlwil  till 
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tlie  rule  i»  extended :  for  the  king'»  rnuwun  every  man  pays  h 
fourth  part  of  liis  moveables':  in  1204  John  exacte<I  a  seventh 
of  the  samr  from  the  barons*,  and  in  1207  u  (hirtpenth  from 

Tliis^  change_in  the_cl)arti£ter  of  Qix 
the  IT'iPt  '^V'*lwrH>tllt|  "^  f""* 

cb  followi'ii-tlir'  fi'^TP'^  of  Ht'iiry  Ti 
iiivo  been  truiisfeiTed  fr.jiu  tlie  land  to 
the  chattels  if  the  liitter  hud  not  been  found  much  more  pro- 
ductive of  revenue  than  the  former. 

But  tlii8  was  not  the  only  cliange.     Henry  II  adopted  the 
knight's  fee  instead  of  i\m  hide  us  the  basis  of  rating  for  the 
knights  and  biirona  :  and  on  this  basis  established  a  somewhat 
minute   syotini   of  distiuetions.     As  early   as  his   second  year  Th«  icnug* 
e    find    him    collecling    a    scutage,    at    twenty   shillings   on  J 

the    'scutum'    or    knight's    fee,    from    the    knights    who   held  I 

land  under  the  churches*.     In  1159,  for  ^''c  war  of  Touloute,  I 

he    rnised   a    much    hirger  sum    under  the    Eume   name,   from  I 

the  tenants   by   knight    service;    as   a   commutation    for   per-  I 

sonal  service  he  accepted  two  murks  from  each,  and  with  the  I 

proceeds  paid   an  army  of  mercenaries  *.     The  word   scutage,  I 

from  its  use  on  titis  occasion,  ucquirccl  the  iidilitioual  sense  of  I 

a  jiayment  in  commutation  of  personnl  service,  in  wiiich  it  is 
most  frequently  used.  In  1 163,  as  bus  l)een  already  mentioned', 
the  ancient  Pnnegeld  disappears  from  the  Rolls  ;  but  it  is  suc- 
ceeded by  a  tax  which,  under  the  name  of  donum  or  auxilium, 
and  probably  levied  ou  a  new  computation  of  bidago,  must  have 

■.1184,  itimtUig  Ik  conlributiun  for  the  Huly  Laixl,  in  given  in  th«  Lil)er 
ICuHtumanim,  p.  653;  Speluian,  Cone.  ii.  lis;  L*bl>«,  Cone.  x.  173'j; 
IBeain,  Cono.  Nornutmijr,  p.  90  ;  Wiikina,  Cone.  i.  490.  It  )iurparts  to  tw 
Ihi  ordinuiov  nuiile  l>v  Henry  itnd  Pliilip  for  their  respective  dominicuu  in 
Ivuiueqaence  f>f  the  legfttioti  t<f  Albert  oe  Siiina  (II79I,  but  |'M>Aaibly  tuny 
llielong  til  the  yenr  I  ihc  •  iloveilen,  ii.  304.  Aounnliu^  to  thia  oniiiiiuice, 
••very  person  poRsesriniir  more  than  loo*.  in  moveable*  win  to  pay  'in 
lAnglift  unui  it«rliii(;u»  on  ejich  (uiind  for  three  years;  and  higher  In 
IpnifKirtion.  lint  the  authority  and  authenticity  of  lh«  document  are  not 
Evuftieieutly  great  to  allow  tu  to  regard  it  an  a  pie<re  of  real  legi>(latitia. 
pit  i»  >tat«l  to  Iw  icsacil  by  \hr  two  king«,  'couimuni  <i)ruiil<o  epiwoimrum 

et  cuniitum  et  baronuni  trrraruin  •\iaruui.' 

'  Atxtve,  p.  J40.        •  lb.  p.  561 !  M.  Pari*,  ii.  484.         •  Atwve,  p.  561. 
*  lb.  p.  4i>a.     Kor  earlier  iiae  of  llie  ti?rni  nctiUge,  nee  Round,  Femlal 

England,  pp.  j68  J70  '  Alwe,  p.  494.  '  lb.  p.  500. 
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been  a  reproduction  of  the  old  ii8af;e.  Sucb  a  cltitng*^ 
indeed  have  l)et'n  iieccBsary,  the  Diuiegpld  linvingr  becoiD«< 
long  lapse  of  years  ii  mere  compos^itiou  paid  by  the  Blitfriff 
Exchequer,  while  the  balunce  of  the  whole  sums  r.xocted  on 
account  went  to  swell  his  own  iucouie.  Under  Uichard  the  taiw 
tax  appears  under  the  name  of  carucage  ;  the  imnual  tax  beiiiir 
laid  on  the  carucate  instead  of  the  hide,  and  each  camcat«  con- 
taining a  fixed  extent  of  one  hundred  acres'. 

Each  of  these  names  represents  the  tiixation  of  a  j>artic* 
class  :  the  scutage  affects  the  tenants  in  chivalry;  the  doou: 
hidage  or  carucage,  affects  all  holders  of  land  ;  the  tenth,  sevenl 
and  thirteenth,  all  people  iii  the  realm.  Each  has  its  cubtomai 
amount ;  the  scutage  of  1 156  was  twenty  shillings  on  the  fec'| 
those  of  1 159  and  1 161  were  two  marks ;  the  scutisge  of  Ir«lai 
in  1171  was  twenty  iihillings,  and  that  of  Oalloway  in  11S6 
the  same  rate.  The  scutages  of  Richard's  reign, — one 
Wales  in  the  first  year  and  two  for  Normandy  in  tlie  sixth 
eighth, — were,  in  the  first  case  ten,  in  the  other  canes  tweni 
shillings.  John  in  hin  first  year  raised  a  fcutage  of  two  marks 
on  nine  other  occasions  he  demanded  the  fame  sum,  besides 
enormous  fines  which  he  cxtorte<l  from  his  Iwirons  on  sinii 
pretexts.  Other  aids  to  which  the  name  is  not  commonly  givi 
were  rai8e<l  in  the  same  way  and  at  simiUr  mte«.  Such  Wi 
esiH-uially  the  aid  pur  fille  marier,  collected  by  Henry  in  1 1 
at  twenty  t-hillings  on  tiie  fee,  and  that  for  the  rnm 
liichard  I  at  the  same  amount. 

The  carucage  of  Richard  was  pi-oliahly  intended,  as  the  nil 
geld  had  been,  to  be  fixed  at  two  shillings  on  the  camoHte.     I; 
1 1 98  however  it  was  raised  to  five,  and  John  in  the  first  yeiir 
his  reign  fixed  it  at  three  shillings'. 

Under  the  general  head  of  donum,  auxiliuu),  and  the  li! 
come  a  long  series  of  impost*,  which  were  Iheoretieally  gifta 
the  nation  to  the  king,  and  the  amount  of  which  waadnturml 

'    lloTCllvIl,  Iv.  47. 

'  Tlie  fullDwiiig  pur  liriihir*  are  from  til"  I'ipr  flullit  »ai  R^ 
llie  Exclitxjucr,  M  oitl^d  by  M»<io>  ;  tli«  Kolli,  down  to  iW  li 
flenry  II,  nre  printed  by  ibo  Pipe  Roll  Society. 

*  Above,  p.  555. 
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by  the  itineninl  justices  after  seiiavate  negotiation  with  the 
payers.  The  most  importaul  uf  these,  that  which  fell  npou  the 
towns  and  ilrnie«n-  lands  of  the  Crown,  js  known  na  the  tallage. 
This  must  hiivc  aflectcd  other  property  hesides  hind,  hut  the 
particulor  method  in  whivh  it  was  to  he  collected  was  determined 
by  the  community  on  which  it  fell',  or  by  special  orrangrroent 
with  the  juptices, 

It  was  only  ou  rare  occasions  that  all  these  methods  of  raising 
money  were  resorted  to  ut  once.  Such  an  occasion  might  be 
the  aid  to  raarrj'  the  king's  daughter,  or  to  ruusum  his  person  ; 
but  not  the  ordinary  contributions  towards  the  regular  expenses 
of  the  Crown.  On  tliese  great  occasions,  tlie  knights  paid  aid 
or  scut-age,  the  freeholders  carucnge,  the  towns  tallaji;e  :  the  whola 
and  each  part  bore  the  name  of  auxilium.  More  frequently  only 
one  tax  was  raised  at  once ;  a  year  marked  by  a  scutage  was 
not  marked  by  a  donum  or  a  carucage.  It  was  the  accumnlu- 
tion  luid  increased  rate  of  thesK  exactions  tliat  created  the  dis- 
content felt  under  Hubert  Walters  administration  in  the  later 
years  of  Richard  and  the  early  years  of  John.  In  this  division 
of  bunlens,  and  distinction  of  class  interests,  may  be  traced 
another  step  towards  the  system  of  three  estates  :  the  clergy  and 
laity  were  divided  by  profession  and  peculiar  rights  and  immu- 
nities ;  scutage  and  carucage  drew  a  line  between  the  tenant  in 
chivalry  and  the  freeholder,  wliich  at  a  later  time  helpe<l  to 
divide  the  lonb  from  the  commons.  The  clerj^-  had  in  their 
E]iiritual  assemblies  a  vantafie-ground,  which  they  u.sed  during 
the  thiiteenth  century,  to  vindicate  great  liberties;  and  their 
action  led  the  way  to  general  representative  assembling,  and 
mude  easier  for  the  commons  the  assertion  of  their  own  deKnite 
position. 

The  metluxl  uf  assessment  varied  according  to  the  incidence 
of  the  tix.  So  long  as  all  the  taxation  fell  on  the  land, 
Dometday  book  continued  to  be  the  rate-book  of  tlje  kingdom' ; 
all  aBseaameuts  that  could  not  be  arranged  directly  by  it,  such  as 
the  cuntributions  of  the  borough*,  were  specially  adjusted  ljy  the 
sherifTa,  or  by  the  officers  of  the  Exchequer  in  their  occasional 
'  Sm  below,  pp.  617  «].  '  DUlogiu  d*  Soaco.  L  0.  16. 
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of  judpes  BJitl  dcrkf!,  who  i-ated  the  sums  by 

fillers  and  the  towns  were  to  supplement  the 

[Uie  knightfi.     In  1173  a  talhigo  on  the  ruyul 

by  six  dff arhnients  of  Kxehequer  officers, 

[the  remainder  of  the  reign  the  fiscnl  circuits 

those  of  the  jutticex,  or  the  fiseul  business  \» 

I  in  their  judicini  circuits.     Thin  method  of  Aj«wiiant| 

of  scutape,  faiU'd  to  secure  eitlier  party 

r^  either  tlie  justices  had  to  accept  the  return  of 

f  the  tax-payer  hud  to  pay  as  the  judpes  directed 

could  be  exj)ect<'d  from  the  BheriflT,  who  in- 

'»u  officer  of  the  Exchequer.     The  assessment 

etimes  varied  considerably  from  lh;it  of  the 

recorded  instance  we  find   the  tender  of  the 

Ld  preference  to  the  valnatiim  of  the  latti'r.    In 

iHorncaBtle  pay  £29   I3«.  ^d.  for  un  aid,  '  quml 

Dier  se  conce»su  jn^titinnim  aliter  quani  jut- 

^bviuiis  that  an  cxactiou,  the  amount  of  which 

,  tliese  two  cases  by  the  ttatcinent  of  the  payer, 

uly  one  step  from  the  character  of  a  voluntary 

liAt  step  might  lie  a  very   wide  one,  and  the 

implieil  might  be  very  limited,  but  the  right  of 

jht  of  assessment  were  brought  into  immediate 

ns  WAS  the  case  under  tlie  Aiisize  of  Arms  Panoiut 
Tithe,  personal  property  wns  to  be  rateil,  it  raqu?r<>a 

safe  assessment  could  ho  based  either  on  aJ^Riiini.  ^" 
Bment  of  his  own  liability,  or  on  the  unin- 
hof  the  sherifT  and  justices.     To  remedy  this,  AMUi-ntiun  J 
|rfe  to  his  favourite  expedient  of  the  jury.     He  >mido1i.i»  ui  j 

quantity  ami  character  of  armour  winch  each  of  imrauui 
ride  should  be  determined  by  the  report  of  a  •^•""*" 

knights  and  other  lawful  men  of  each  neigh- 
ere  to  draw  up  a  list,  of  the  men  within  their 


J  |v  6afi,  nule  1. 
pi,  14  Hell.  II;  MmIox,  Hiat.  Exch.  p.  407. 
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visitationB ',  or  were  permanently  fixed  in  ft  flefi  ^» 

and  at  round  sums'^     Thi.s  system  must  have  j.i  iBei 

so  long  as  the  changes  of  occuiMtion,  which  had  oecurml 
the  Domesday  Survey,  could  l>o  kept  in  liviuj?  mfinor  ' 
however  a»  Henry  II  begun  to  rate  the  lund  hy  the  1. 1 
a  new  expedient  wan  re(|uiHte,  Hrnoe,  when  he  watj  prsf 
to  le\'y  th'-  aid  pur  fille  raarier,  the  king  issued  a  writ  to  all 
tennnts-in-chief  of  the  Crown,  lay  and  clerical,  directing  eachl 
them  to  send  in  a  cartel  or  report  of  the  number  of  knights'  iH, 
which  Imd  Wu  enfeoffed  and  the  amount  of  their  stfivice'. 
was  done,  and  the  reports  so  made  are  still  preferred  in 
Black  Book  of  the  Exchequer,  to  which  reference  has  been 
than  once  made  in  former  chapters.  The  scutoges  cantiaocd  I 
be  exacted  on  the  same  sssessment,  eempured  from  year  \o  jmi 
with  the  Pi))e  Rolls,  until  the  reign  of  John,  who  on  serenl 
occasions  took  advantage  of  the  reluctance  which  hia  hanxw 
showed  for  foreign  war  to  make  arbitrary  exactions.  A 
of  the  Great  Charter  issued  by  Henry  III  in  1217  dim 
the  fcutages  shall  be  taken  iis  they  were  in  his  gniiidfiS 
time.  A  few  years  aft-er  this  Alexander  of  Swerford.  who  i 
piled  the  Red  Book  of  the  Exchequer,  re^luced  the  ciini]>ntati 
of  kuigbta'  fees  to  Bi'mething  like  order  by  a  careful  exauiiuauq 
of  the  Pipe  Bulls;  but,  so  long  as  scutages  wrre  collecttxl  at 
the  assessment  of  the  individual  ilefiended  very  much  on 
own  report,  which  the  Exchequer  had  little  means  of  rhecking 

The  donum,  auxiliuni,  or  tallage,  which  Henry  iinpuAed 
lieu  of  the  ancient  Panegeld,  was  assessed  by  the  officers  of  ( 
Exchequer.      In   116S  the  whole  of  England  wa^i  visite<i  byj 

■  ■  Noverit  itoque  quod  plurimam  iDt«rc«t  t\  dramm  vel  attiiliam 
tatU  per  Ki'iiifiiltt  capiU  i.'oiniiinrAutiuin  in  ea  n  junlitiit  couotitualur,  rail 
eives  tiuuiiimtu  alir|uAin  <]u&e  ptinci(>e  iti^iiA  viileiitur  juKtittiiriU  ii4fiM 
ct  nh  ei>  nrci|iltttiir ; '   Diiiltjgus,  ii.  c."  13. 

>  S«o  uliove,  p.  412.     S^  on  the  SeutagM  of  Hro.  It,  Round,  Kvodtl 
Knijluiil.  pp.  J7I-J.S;. 

'  One  nf  tin*  aoKWvn  to  thif  ilvniAiiiI  j>r»ilial>ly  pi 
of  the  writ:   '  Mihi  ct  aliia  c<>in{>ari))iis  iiiKis  per  I 
lit  ptrr  tiilciu  ct  li(,iintUm  (pilun  vnliis  ilpl>mi 
|M'iiiletu  extra  niuillum  nrniiititronuiii qoot  uiili 
1:       ■      '  "  ■    .  t  (pi.ii  miiii<-.   ii  i 
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fimall  cnnimiMion  of  jutiges  and  eli-rks,  who  i-ateil  the  sumH  hy 
which  the  freebold«<rH  aud  the  towns  were  to  supplement  the 
contributions  of  the  knights.  In  1173  »  tallage  on  the  royal 
ih'niefir.e  was  a>-Resse<l  by  six  drtnohments  of  Exchequer  officLTB, 
and  throughout  the  remainder  of  the  reign  the  fiscal  circuits 
correspond  with  those  of  the  justices,  or  the  fiscnl  busiiiess  is 
done  by  the  juMtices  in  their  judicial  i-ircuits.  This  jnethod  of 
a^BCEement,  like  tiwt  of  sculoge,  failed  to  secure  either  i<«rty 
ajjaiiist  the  other  ;  either  the  justices  had  to  m-cept  the  retui  n  of 
the  tax-payer,  or  the  tax-payer  hud  to  yiay  as  the  judges  directe<l 
him '.  Little  help  could  be  expected  from  the  sheriff,  who  in- 
deed was  generally  an  officer  of  the  Exchequer.  The  assess raent 
of  the  justices  sometimes  viiried  considerably  from  thiit  of  the 
l>ayer,  aud  in  one  recoi-ded  instance  we  Cud  the  tender  of  the 
former  accepted  in  preference  to  the  valuation  of  the  latttr.  In 
1 168  the  men  of  Honicastle  pay  £29  1 3».  ^<l.  for  an  aid,  '  quod 
ipai  asiederunt  inter  se  concesso  juKtitianim  aliter  quam  'yas- 
titiae*.'  It  is  obvious  that  an  exaction,  the  amount  of  which 
was  settled  as  in  tlicse  two  cases  by  the  jt^ttement  of  the  payt-r, 
was  removed  by  only  one  iitep  from  the  character  of  a  volonlary 
contribution.  That  step  might  lie  a  very  wide  one,  and  the 
liberty  which  it  implietl  mi(.'ht  bo  very  limited,  but  the  right  of 
grant  and  the  right  of  assestment  were  brought  into  immediate 
juxtaposition. 

When  however,  as  was  the  case  ander  the  Assize  of  Arms 
and  the  Baladin  Tithe,  personal  propei-ty  was  to  be  rate<l,  it 
Wcarae  clear  that  no  safe  assessment  could  be  based  either  on 
the  taxpayer's  statement  of  his  own  liability,  or  on  thu  unin- 
formed opinion  of  the  sheriff  and  justices.  To  remedy  this, 
Henry  had  recourte  to  his  favourite  expedient  of  the  jury.  Hf 
directed  that  the  quantity  and  character  of  armour  which  eaili 
man  was  to  provide  should  be  determined  by  the  rejvirt  of  a 
numl)rr  of  sworn  knights  and  other  lawful  meuof  eacli  neigh- 
bourhood, who  were  to  draw  uji  u  list  of  the  men  witliin  their 
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diBtrict,  with  a  dislinct  etntement  of  their  liability '. 
colleftion  of  the  Sahidiii  Tithe,  in  which  the  king  hinuel 
au  active  jiart,  the  same  phiii  was  adopted:  where 
arase  ihut  any  man  was  contributing  le«8  ihitn  his  slnuv,  foor 
six  lawftil  men  of  the  parit^h  wtre  chosen  to  decli»re  on  M 
what  he  ought  to  give  ',  The  great  jjrecedent  for  tliis  priMin 
ing  was  found  of  course  in  the  plan  by  which  the  Domowi 
Survey  hud  been  made,  and  the  ctccaRionitl  recognition    •■'  ' 

It  in  a|>iiiiad   liability  which  hod  been  taken  under  s]>eciul  writs. 

omionge.  was  so  successful  that  in  1198  it  was  applieil  to  tho  «>-.  -.;: 
of  the  eanicage,  an  account  of  which  has  been  given  alreutl 
The  assessment  of  the  thirteenth  in  A.i).  1 307  was  howev«ir  1 
made  by  juries',  but  by  the  oath  of  the  individual  pnycr  tab 
liefore  the  justices '  ;  the  contriliutiuuE  of  the  clergy  being 
matter  of  tipecial  airaugement  niiuiu  by  the  archdeacons '.  T 
curucnge  of  1 198  is  then  the  land-mark  of  the  progivM  whi 
the  representative  principle  expressed  by  the  jury  liiul  as  3 
itttained  in  the  matter  uf  taxation. 

The  further  question,  which  arose  chiefly  in  the  towns,  hi 
the  sums  agreed  to  between  the  special  community  and  the  V. 
chequer  wei*  to  be  adjusted  so  ns  to  insure  the  fair  treatmi: 
of  individuals,  also  came  into  importance  as  soon  as  persoi 
jiroperty  wa,s  liable  to  assessment.  We  learn  from  the  story 
William  Fita-Osbert,  that  in  London  the  tases  were  raiwd 
capitation  or  poll-tax,  every  citizen  poor  or  rich  contribati: 
the  same  amount,  the  unfairness  of  the  rule  lieiiig  conip>-nnit 
by  the  lightness  of  tho  burden  which  so  many  joined  in  liesirii: 
AVilliam  came  forward  as  the  advocate  of  the  j)oor,  ami  drcLiir 
that  au  assessment  should  be  made  by  which  each  man  shon 
|iay  in  proportion  to  his  wealth  :  but  wo  are  not  told  by  wl 
means  he  intende<l  io  carrj"  the  idea  into  execution,  and  1 
intemperate  conduct  pnxluced  tho  riot  with  which  our 
ledge  of  the  matter  terminates*. 

»  Bened.  i.  |i.  i^%  ;  Selnct  Cli»rtcr»,  p.  r6o. 

•  Bened.  ii,  31  ;  Sfl«sct  ChurU-Ti,  \\.  160. 
'  Above,  p.  548. 

*  FMent  ttolla,  ed.  H«rdT,  I.  71 :  S«Uct  CharUn.  ^  9%%. 
Above,  p.  610,  Huts  ).  '  Ahnv«,  p.  j 


(JuiMi<m  of 

of  tftUugnn. 


Williiim 
Flti  l>«l»rt 

illiAted  tAXfi- 
tloo. 


Itlt.] 


The  Military  Synlcm. 


6jt 


The  wliolo  subject  of  taxation  illnstrntcs  the  graduul  way  in  unmmaryi 

which  king  and  people  were  ri-alialng  the  idea  of  self-govern-  ] 

jnent.       The    nppliciitiou    of   iv    rejiresentiitive   scheme    to    the  | 

work  of  aniieEsuieut,  luid  tlie  recognition  tliat  the  liability  of  the  I 

payer  was  based  on  his  own  express  conscut,  either  to  the  gnuii  '  '  I 

itself  or  to  the  oiuount  of  lii«  own  emit ribut ion,  ranrk  a  state  of  I 

things  in  which    the    coiiccntnttion    of  local    intercBts   in  one  I 

l^neral  council  was  all  that  was  ueede<l  to  secure  the  tax-payer  I 

from  arbitrary   ti"eatment  on  the  part  of  either  the  sovcreifin  I 

or  his  iniuisters.    This  becomes  still  more  evident  us  we  apjiroiu-h  ^J 

I  the  wider  but  equally  important  sphere  of  judicial  action,  in  ^H 

which  not  only  the    princii)le,    but    the  actual    details  of  the  ^1 

representative  sysfceTn  seem  progressively  to  ass-ert  themselves.  I 

Before  entering  u|>ou  this,  however,  some  notice  must  be  taken  | 

of  the  military  system  of  Henry  II  and  hia  sous,  wliicli,  us  exem-  I 

plititsl  both  in  the  scutage  and  in  the  Assize  of  Anus,  may  lie  ^J 

(iregardcd  in  close  connexion  with  his  expedients  of  taxation.  ^H 

162.   Henry  found  on  his  accession  the  three  kinds  of  military  TlwinnffiH 

Iforce,   which   we  have  described  in  a  fonuer  chapter',  in  full  I 

|«xigtence,  but  very  incompletely  organised,  and,  in  consequence  I 

of  the  recent    troubles,    either    burdensome    to    the    nation  or  I 

thoroughly  iueffective.     The  standing  army  of  mercenaries  he  J 

Mivn  bound  by  the  treaty,  which  secured  him  the  succession,  to  ^H 

disband  and  banish  ;   the  general  body  of  tenants  in  chivalry  ^^| 

was  broken  up  among  the  feudatories  who  had   been  fighting  ^H 

each  for  himself;  and  the  national  force  of  the  fyrd,  which  by  ^H 

its  very  nature  was  capable  of  only  slight  discipline  and  occa-  ^H 

■•ional    usefuluets,  had    shared  in  the  geuond    disorder   of  the  ^H 

country  consequent   on   the    paralysis  of  government.     Henry  Puiioyu*  j 

from  the  vei^  first  years  of  his  reign  saw  that  jieace  was  Imk  miiiu/j    J 

true  interest,  hut  that  witii  so  wide  an  extent  ul  teiTitory   to  I 

■defend,  and  bo  many  jealous  enemies  to  keep  iu  check,  he  could  1 

Uiave  no  peace  unless  he  were  strong  enough  to  jjrevent  war.  ^J 

'Cuch  then  of  these  three  expedients  he  saw  would  have  its  uses,  ^H 

while  each  had  its  ilefects.     The  mercenary  force  was  hateful  to  ^H 

rthe  nation ;  the  feudal  levy  was  divided  according  to  the  interests  ^H 

I                                           '  Above,  pp.  468  f^.  ^^1 
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of  its  leaders,  was  not  trustwurthy  in  einer^ncy,  and,  1 

the  strict  rules  as  to  tlif  uuturo  iind  lUiratioii  of  eorvic«, 

c'Hpublo  of  being  freely  Imiidltd  :  the  uutlouul  uiilitla  wiis  eiilvr 

UE«I(*B8  for  foreign  warfare,  or  could   be  made  useful  omIjt 

being  treated  as  a  mei-cenary  force,  an  expetlient  which  wa»t 

I  at  once  the  blood  and  the  trensiure  of  the  kingdom.   The  obvio 

,  policy  was  to  use  mercenaries  for  foreign  warfai^o,  and  to  aajfV 

;  the  national  militia  for  defence  and  for  the  inainteuiuice  of  pence. 

The  feudal  levy,  like  the  rest  of  the  niacliincry  of  feudalLaaj 

which  could  not  be  got  rid  of,  might  be  made  occasionally  usefolj 

in  1x)th  ways,  but  would  bo  more  useful  atill.  if  it  could  b*  tuai!< 

to  contribute  to  the  support  of  the  crown  in  ways  which  would 

leave   the   king    unembarrassed    by    the    minutiae   uf 

custom. 

This  jwlicy  Henry  maintained  more  or  less  cuntinaouiily.    B< 
fought  his  wars  on  the  Continent  by  means  of  merceuariea  • : 
he  had  a  t'tanding  force   of    10,000    Brabauvoua,  ami  a   larg»i 
number  of  Welsh  and   Galweginn  soldiei's.     liichitrd  followr 
the  example,   and   in   addition  to  these  emlKKlied    a   loroe 
Basques  and  Navanese,  two  races  whose  military  nmlpnurtir 
had  been  condemned  by  the  I/ateran  Council  of  1 179,  and  wl 
with  the  Braban(on8  and  Catalans  enjoy  the  evil  reputatiao  1 
Iteing  the  forerunners  of  the  free  comiMuiies  of  the  avxt  agrJ 
Miuiy  of  these  were  jirobably  Crusmlet  s  who  hiid  returned  |>rniu- 
less  from  the  East,  or  mere  bundits  and  brigands  who  by  taking 
foreign  service  had  escaix^d    the   jutticc  of  their  native  la 
.Tiihn,  like  his  fiithcr  and  lirother,  maintained  a  great  boat 
these  adventurei-8,  and  with  them  fought  the  Ixattles  aiMl  coB 
(hKte<l  the  cruel  ravages  which  mirk  the  close  of  hid  reign. 
Tiiercenary  force  only  comes  within  our  view  in  two  pointa:  if 
was  a  breach  of  the  com])act  of  Wallingford,  in  spirit  at  letut^ 
liiat  8u<!h  a  host  ever  set  foot  on  Kngli^h  soil ;  and  it  w»»  onl) 
from  the  revenue  of  hia  kingdom  that  Henry  conid  dr»w 


'  ■  Mikvult  euim  prinoepi  ttiprmlSariu*  quam  domaiticr.*  Iwllioi*  1 
KkiiliiK  ; '  L>iiil(i);iii4,  i.  <;.  9.  '  Noleiu  Texttre  Kgrario*  ni'litm  nc«bin 
UbC  rutticonim  iiiiiltituiliiixia  . . .  itHxit,  •uliilttriix  vcro  uiUlt*<  iuna 
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U>  pnv  it«  tixpeiuee.  The  kiug  faillifully  observed  tlio  couditiou : 
on  one  occasion  uuly  wens  Itis  mercenaries  brought  to  England, 
nnd  then  it  wr8  to  rejx.-!  invasion,  for  tlie  purjiose  of  which  a 
fijico  of  Flemifth  *oldii-r«  had  already  landed.  They  stttye<l  in 
England  for  a  tnontli,  and  left  with  the  king  on  his  return  to 
Frnnce  '.  Iticluird  liiid  no  iiiclinution,  as  lie  had  indeed  no  temp- 
tAtioii,  to  break  the  rule :  and  John's  mercenary  aruiy,  raited  lo 
repel  the  French  invariou  of  12 13,  in  itself  perluips  justified  by 
the  emergency,  liecarae  one  of  the  great  occasions  of  his  downfall. 
The  direct  question  of  the  payment  of  the  merceuuries  only  once 
arises,  that  is  ia  1 198,  when  the  justiciar  jiroposed  that  it  should 
be  met  by  a  grant  for  the  express  purpose  of  maintaiiiiug  a  body 
of  knights,  and  was  defeated  liy  the  resolution  of  S.  Hugh'.  But 
in  thin  case  the  force  required  was  asked  rather  as  a  substitute 
for  personal  service  than  as  tm  engine  of  iiatioiiul  defence,  and 
on  tliat  ground  it  was  refused. 

Henry's  manipulation  of  the  feudal  host  is  a  more  complex 
matter,  for  (here  can  be  little  doubt  that  he  desired  to  weaken 
the  gi'cat  i'eudatorie6  by  disarming  their  vassals,  as  well  as  to 
obtain  a  more  complete  command  of  the  resources  that  lay 
within  his  reach.  The  tirst  expedient  to  which  he  had  recourse 
was  to  break  thrciugh  the  net  of  feudal  custom  by  demanding 
that  every  thi-ee  kuighls  should,  instead  of  serving  in  ])erson, 
equip  one  of  their  number,  probably  for  a  threefold  term  of 
service.  This  was  done  in  the  Welsh  war  of  1 157,  and  furnished 
llie  king  with  a  body  of  knights,  one-third  of  the  whole  knightly 
force  of  the  kingdom,  for  a  space  of  four  mouths  instead  cf  the 
luual  forty  daj's '.  A  similar,  if  not  the  same,  plan  wai-  adopted 
by  Richard,  who  in  Ihe  council  uf  Nottingham  in  1194  de- 
manded a  third  part  of  the  knight-aervice  of  the  kiugdoiii  for 
bis  war  in  Normandy  * :  and  John  in  i  J05,  by  the  advice  of 
the  council,  directed  tliat  every  nine  knights  should  join  to 
e<]uip  a  tenth  with  wages  of  two  shillings  a  day  for  the  defence 
of  the  country '.     Tlte  principle  involved  in  this  umiugement 
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"  Beiwd.  1.  74.  •  Above,  p.  J48. 

'  B.  dc  Montr,  A. II.  1 117.  •  Hoveden,  iii.  i^i. 

>  Patent  lluUt.  i.  js  ;  Select  UhuUn.  jip.  Ml,  iHi. 


Cemt/kmtitmml  Bmlmj. 


\aur. 


ilmu«a  •• 


if  tauetlj  aa^ugam  to  XhaX  adopted  bjr  Cbwlcs  tfce  GrvKl  ia  Uk 
capitakrjr  of  a.o.  807,  io  wUdi  he  directs  tliM,  vimi  tben  » 
war  ia  Bpaia  cr  witJii  tLe  Avwa.  ercrr  fire  Saxon  aaiiima  aia 
t«  Joia  to  eqaip  a  nxtb ;  when  the  war  is  ia  Bohcsua,  emy  twa 
mn  to  equip  a  third ;  (or  tl»e  din«t  defence  tt  the  countrr  eaefa 
bi  tp  picMBt  himself  in  peraon*.  1^  role  is  ia  direct  affiee- 
teBfc  mrat  with  the  Frank  »j«ten  of  armwaent  hj  wUeh  the  poortr 

UiidowDeni  combined  to  eqaip  a  follj-anned  warrior,  as  was  thafl 
Beriufaire  ctutom  recorded  in  Domecdaj  *.  The  coincidence  may 
be  accidental,  but  it  forms  one  of  a  great  unmber  of  gmall  points 
in  which  Henry's  administrative  expedients  seem  to  be  borrowed 
from  the  Kurolingiiiii  laws. 

A  ei:£oftd>u^iJ^.4(iore  com^^eLenMTeln^  i"— ^b^ 

iiiMtitutioii  ofHcylagjLwhich  wenave  alreadvMaminefl  uuderj 

thehewlof  taXlltjmi.       The    tmimitinn^  ^w    ii:jiW'>j    {2^p.|jpl^Yit.«.nfl 

tvJV>r  iiegloctiiigtnV_mmnKMi8  toanns— ^ifius,,\5J^ichwji 
rjUmled  Jor^Iwiiit,^^^  of  thcCjermttiuc 

nicM' — waM  BO  nio<lified  as  to  become  an  nonounu>le  coiumuta- 
tioii  for  pei^oimTservicc^vas  not  so  gruaTas  iuightaj)pear  at 
r^_y^jhjr  liiclmriT  Fitz-Neal  distinctly  ascribes  it  to  Henry's 
wish  to  Himre  the  blood  of  his  subjects*;  it  had  however  the 
further  merit  of  jiroviiliiig  the  king  with  money  to  pay  an  army 
wUirb  lie  cDuld  hiiuclle  as  lie  pleated  ;  it  helped  to  disarm  a 
diiii^erouH  element  in  the  couiiti*j' ;  and  it  solved,  or  rather 
wuived  for  the  time,  the  iilready  threatening  qiiestiou  of  tin- 
linbilily  to  (oreigu  service.  That  it  was  used  by  John,  like 
everything  else,  as  an  engine  for  extortion,  or  that  in  later ^ 
reigns  it  was  made  an  excuse  for  unrighteous  exaction,  is  uo^| 
argument  against  its  original  usefulness.  The  land-tax  of  the 
])rcsent  day  is  the  link  which  binds  us,  directly  in  this  point, 
with  the  custom  of  our  forefathers. 

Tjie  .Ati^iif  jjf  _Anns  in    1181    was  intended  to  refw 
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'  Pertx,  Legg.  i.  149  ;  Baliixe,  i.  317,  318  ;  •bove,  p.  131 ;  Waiu,  D.  V, 
471  Kl. 
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rt'-nnn  the  national  force  ofMhe   fyrd.     IX^dimrtedt|iijJ«Jiw 

fiuiiish  llu'tnselvcs  witli  arms.  Tlie  owner  of  a  krii(;lit'«  fee 
inuKr'pjsst.'fa  It  coat  of  niiuT,  a  lielmft,  a  diielJ,  iinj  a  luni'e ; 
the  freeman  jMsgessing  sixteen  marks  of  rent  or  chattels  muxt 
have  the  same;  tlie  owner  uf  tiMi  marks  must  posseES  a  Iiaul)<.'rk, 
a  head-|iieoe  of  iron,  and  a  lance;  nud  all  burghers  and  frro- 
eu  a  wamhais,  head-piece,  and  laneo '.  Here  again  we  find  u 
strict  analii<;y  witli  th«!  Karolingian  system,  which  no  doubl  had 
had  in  this  respect  a  continuous  existence  on  the  Continent ; 
a  similar  as«ize  was  issued  by  Philip  of  Flanders  and  Philip  of 
France  at  tlie  same  lime'.  Every  man  who  possessed  twelve 
niansi  was,  by  the  capitulaiy  of  A.D,  80.-,,  obliged  to  possess  a 
hruuia  or  coitt  of  mail ':  by  one  of  A.D.  779  it  is  forbidden  that 
any  shouhl  ;.'ive  or  sell  »uch  arms  to  n  stranger*;  by  tliat  of 
A.I).  81  2  he  who  ]M)S8e8ses  more  than  the  necessary  equipment 
must  employ  it,  or  alienate  it,  in  the  royal  service":  all  IheM- 
are  minor  points  in  which  the  language  of  the  Assize  almost 
exactly  coincides,  It  stands  however  in  still  doner  relation  to 
the  system  of  the  Lombard  kings. 

TJlieA^asiS  of  Arjui"  endtgjJiejLapryiciple  of  perpeUial  utilitv, 
undone  the  historyufwhich  iseusilv  traceable,  from  the  first 
f/eijji  i)rThe"oliligiitiim  im  tl^f  frj|u>dii  yi|ws!jita>ij  down  lo  the 
militia  armament  of  the  pre^at  times  :  the  several  questions,  all 


A-Mlxe  of 
.\iuiA,  A  I  a 

i>r  tiitf  f>ii 


InipnrtoAM 
«r  tb>  AkIm 
uf  AmM. 


'  l<«n<i>l.  i.  1-8.  '  lb.  i.  i(>(j,  i-a. 

'  Peitx,  Le){^.  i,  ijj;  Baluxe,  L  297,  301,  Jtc.     The  rft|iitiilury  '  <le  ex- 
peditioUH  Roniana,'  which  directi  that  each  miio  shall  have  a  brun'm  fur 
every  ten  manei,  in  a  fitbricition ;  Pertz,  Leg);,  ii.  App.  p.  3  ;  Imt  the  tMlict 
of  the  Lomliard  kinjjHaistuIf  (A.D.  750)  furnlthea  a  %vry  im|Kirtant  parallel: 
'.Stetit  ut  ille  homo  qui  habet  teptem  caaaa  mauorias  liabeat  loricam  aiiaiii 
cam  reliqaa  coociatura  Bua,  <leb«at  habere  et  carallo«;  et  u  auper  habu- 
>  vrit  per  i<to  nuinero  dolieat  habere  eat>alloa  et  teliijua  arinatun:    item 
placuit  ut  illi  homlnea  qui  non  habent  eaua  maawriaa  et  babent  ^o  jngi^ 
errae  halieaiit  cavallum  et  Bcutuiii  et  lanceam;  item  d«  uiinoribujf  liomt- 
libua  priiicipi  placnit  ut,  fd  posiunt  habere  Bcutum,  hnlwant  cocconi  I'um 
a^ttaj)  et  arcuui ;  it*ru  de  illia  hniuinibuii  uui  u.  "rtiaute^  sunt  et  pw-uniiia 
on  habent,  qui  sunt  inajoren  et  p<>t<  ;  ut  loricam  et  cu 

eutumet  lancoani ;  qui  aunt  ae<juen(c-ilia  .iioit,acutum  et  Ian 

■•t  qui  minnrea  halieant  oiccora*  cum  aa^'iiu.*  ul  atcum;'    Gdictiw,  <i:t:. 
~  oiigolianloruiu,  fd.  BluliUie,  Ilanovor,  iSiiy  :  Ferta,  Ltfgg.  iv.  |i/>, 
*  Pert*  tifi^.  i.  ,?K,  l.vi:  lUlut*,  i.  J77,  197,  301. 
'  Pert*,  Wg.  i.  173;  Baluxe.  J.  J+o. 
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in  tbcar  day,  mmmeeiiei  wttb  digtraiart  ol 
«f  amy  aad  tkc  fike;  iitteitj 
h.  It  !■■  kowTsr  ia  iu  TrJatioa  to 
th*  iJBlf  ■m»  of  tke  pMce  amitittT  iayorlaat  bearing,  vkidi 
i«*Mi  eotwecta  it  dtnBctly  vhh  tks  agcMT  of  ^  conatr  cmu-ts.  TW 
*  juBti  ad  araa,'  the  btrnmBU  twora  nnder  &e  Asatae  to  fivBub 
thtmtilre*  vilk  anax.  vcre  Biidcr  tke  efwoal  diugie  of  tht 
tbmfl^  and  came  ijito  |jroiiuaenee  again  nader  Hcbtt  HL  Lt 
tlw  writ  ofjios  alreadTTefctreJ   ttLJohn  dirgctg  tlie 

the  |)eoi)ie  to  rr*i-t   iuvnsiiip     nude£the^»»^|^ 
"ing  i>:d4te«ljo   perpetaaLswjcUndg^    This  writ. 
:h  was  iaaned  at  WincheBter  on  the  3rd  of  April,  Ln  prepara-  ^ 
tiun   for  an  expected    invasion,  does   not  contain   the   miaut«  H 
regulations  for  the  urganimtion  of  the  force  which   might    have 
been  expected.     We  owe  therefore  to  the   notices  of  a   contem- 
porary hiistorian  our  knowledge  of  the  fact  that  John,  under  the 
preiwnrL'  of  his  difficulties  and  under  the  advice   of  his   baruus, 
projected  u  general  league  of  '  commiuisi '  of  the   population   in 
arnu,  who  were  to  bo  placed  under  the  comiuand  of  a  regolar 
grudutioii  of  conBtuliles,  chief  uiid  Bubordiuate.      In    this  act   we 
prohnlily  see  the    origin  of  tlie  uauie  and    fuixtiuus   of  local 
couHtableii  who  enter  into  the  military  office  of  the  ancient  | 
rcevcH,  and  whose  j)osit ion  wos  further  defined  by  the  legislation 
re|)ri'8t*nted  by  the  statute  of  Wiifchester '. 

'  'l"liiii  iiif<>ruistiou,  which  oocuri  in  tlie  'Geiita  Reguin'  of  Gervaw, 
(0)>|).  ii.  96,  97,')  it  10  iinprirUiit  in  its  bearing  on  several  points  of 
Inti'rrat  that  I  have  thought  it  best  to  give  the  pnasage  eniire.  The  office 
of  Itxml  oonatiible,  of  vhich  wi!  know  nothing  before  this,  appears  as  a 
nvttled  ofBce  iu  the  reign  of  Henry  III;  see  Select  Charten,  p.  571. 
'  TimeiK  anliMii  tpx  Au(.'liae  uo  hostes  soi  cum  terris  transmarinis  et 
Atiglinm  •iirri|u<iont,  coiivocari  fecit  apud  Luudoniaa  epinoipos  Angliae 
coniites  rt  bamurs,  uiiinesque  regi  debitam  juruverunt  fidelitatem,  qnoil 
dcinci'pa  |n'r  tulHiii  Augliani  factum;  et  statutum  est  ex  aneusu  regis  et 
oiimiiiiii  uiiigimtuia  Angliae  ad  coinmuuem  regni  defensionem  et  pacu 
aoni<«rvKtii>i\('iii,  tit  per  totum  regnum  fieret  comniuna,  el  quod  universi, 
a  majorl  usque  ad  niinorum  qui  xii  anuos  hnberet,  earn  firmiter  jutareot 
obscr%  audftui ;  episcopi  vero  in  verbo  veritatia  promittant  earn  fideliter 
olnervaniUni  oalvo  online  suo  et  raandatis  apostolicis  et  libertatibu*  eode- 
•iaruu\  suaruin.  F"riiia  vero  coustitutionis  liaec  eral;  quod  in  quolibei 
oomitatu  ooiiHtiluMitur  capitalen  constabularii  quibus  oomniunitaa  tndus 
oomitatua  ioiendat;  et  in  quolibet  hnndredo  unus  oonstabulariu*.  et  in- 
■"allbei  ciritat*  unus  constabolarius,  et  ubi  minore*  viUae  foerint  oootti- 
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The  duty  of  wuicU  and  vruril,  of  fuUowiug  the  hue  and  cry, 
id  of  taking  the  onth  (if  the  pence,  pivecrtbed  iu  1195,  eerve 

connect  the  Ht-verul  duties  of  tlie  fret'holder  witli  the  uhli- 
tioii  of  the  tuic'ifiit  iillodial  owner  ;  but  tht-y  come  before  us  in 
her  places. 

Wiiliit  Henry  however  thiin  littempted  to  unite  the  whole 
people  under  proper    distcipline   fur    nutiuiinl    defeuee,  he 

intaincd  the  show  at  leaH  of  the  feudal  force:  iu  11 77  he 
'uuj:;lit  tlie  whole  of  the  knights  to  Winchester,  and  made  a 
nnd  demoustration  of  the  mililary  strength  of  the  kingdom  ': 
>o  )ilan  wu  followed  on  several  occasions  by  John,  although, 

we  have  already  seen,  the  only  result  of  the  as^sembly.  nnd 
rlittjis  the  only  purpose  for  which  ho  bivught  it  together,  was 
le  extortion  of  money,  by  way  of  fine  or  iu  couimutatiou  of 
rther  service*. 

TIk<  naval  force  of  the  kingdom  during  the  twelfth  century, 

fur  as  it  can  l)e  regarded  as  a  imtionnl  institution,  must  have 
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tuatur  unui  coiistAbuUriua  iu  vianetu  secuuilum  [jrovitleiitiain  ou|iit«liuiii 

i'»n>lal>uIiiriiiriuQi  comiULtu*  per  quin  illi  oonatiluantur.    In  eiviuiibti«  vero 

burgis  ubi  mnjnr  comiuuna  fuerit  cuiutituantur  constabulArii  plur»i  v«l 

uciom  p<'r  prneilictos  capitalm  coiutAbuliirioi  et  per  innjorem,  aecuiuluiu 

[Uantitateui  civiUlin  vcl  burgi,  una  cuiu   luiijiirij  et  cuiibtabulario  cantri 

[auil  itii  fuerit;  tHuleia  nindo  in  bur^is  obi  priiM  coinuiiina  iion  fiierat  cou- 

'titaritur  cuiiiitaliularii  cum  oou»tabulario  castri  hi  eastruiu  ibi  fuerit ;  qui 

Ilea   condabutarii   p&rticularea  capitalibua   cotuiialui   iiitenJaut   et   ad 

uimouitiuncm  ipvoruin  capitaliuin  eonatabalBrioruiii   vel  aliquiTiiui   ex 

lii>,  li  ouiueo  non  atfiieriut,  oniiie*  alii  cuiutabularii  Btalini  veuiant  cum 

unia  auLs  armatiH:  et  omnia  qnoo  pr«eceperint  ad  ilefeiurioDem  regni 

ii|j^.  Mcis  cuiiKervatiiinem  contra  alienigeuaa  vel   contra  quoacunqne  allot) 

BMH  pertiiibatorea  [expleant] ;  et  quoil  c.tpitale*  coiutabubuii  coniitatua 

Mbeont  noniina  |  articiilorium  conntubulariorum  totiuu  coniitatux  acripta, 

et   iiuuieriitn    Hrjuaturuiu  cujuslibet  coustalMilariae ;    et   quud  comuiuoae 

Uilila  ouiiitatuum  liece-tsitatt^,  per  luandatum  constabulariorum  vel    per 

'iquaiu  aliam  neoesaitiidiueui,  in  auxilium  partiuni   iUarum  conciirrmt, 

li  necncitatcm  ««!«  audicrint.    Haec  oiuniA  ad  hoDorem  Lli  i  et  tidelitat«m 

miirii  regis  et  calvum  (tatmn  regni  jiin-nt  fideliter  ubservanda,  ut  pme- 

ictuiii  eat,  a  uiajuri  UHijue  a>l  minomii  qui  xii  anuoa  habent,  exceptio  illia 

i    c>>raTii   <l«uiiii<i   rq;;e   juraveriiit.     Qui    vero   ad   aunimonitionem    non 

lUcrit  liftbratur  pro  capital!  iniiiiico  dnmini  regis  et  rtgni,  et  de  eo  «t  de 

irodibua   Bui?  fiat  taii')"""  •'■•   <\il.-~i..  irimi .;.,«  djiuiui  regis  et 

ni,  hitti  )u»t«iii  t^t  null:  ntiaeauae.     Ijwe 

iwpie  rex  co»v<»cati«  r   .  uain  jar«re  com- 

ma eat  quod  jura  regnt  Angliao,  de  r<>rum  ■.uiiiuliii  pro  po«c  mo  conaer- 
i  Ulaeaa.     Ip«l  quoque  barunea  et  comitvi  regi  feceruiit  junuuentuin 
>1  ei  debituu  {iraeataraat  ubaequiuiu.' 
Above,  p.  ji^.  •  IU  J).  j6a 
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fleiieiitli'd  for  existence   on   the   three    piiiiciplcs    k>y    wiitc! 
(iriny  was  siist^iinetl,  but  in  ditferent  {importions  and   ctinil 
tious.     The  usage  of  Ihc  reign  of  Ethclred,  accsordini;  to  "MA 
eitch  Khiie  funiisilicd  its  quoin  uf  tbips'.  Iitid  clisu  '   bcibn 

the  Doraefidny  Survey,  nlthuugh  Englmid  had  coi.  to  h»  « 

naval  power  throughout  the  reign  of  the  Confessor.    Poenhly  tlr 
fleet  liud  become  leHS  iitij  ortant  as  till- diiuper  of  T'  "■     ..: 

was  b<s8  constiiiitly  iiiiuiiiient.     The  great  vaBgaLi  ^  ii  ;   . 

hod,  it  is  said,  merited  their  great  rewards  by  their  contribo- 
tioiis  to  the  Norman  fleet'*,  but  none  of  them  rwceivetl  nf  * 
tlieir  Engliiih  hinds  ou  the  condition  of  service   by  soa. 
inlaiid  counties  iu  some  cases  re]^iorted  in  Domesday  bciok  sj 
services  due  wlien  tlie  king  went  to  sea ;   and   Dover  held 
lil)erties  iu  return  fur  a  ]>rovi8iun  of  twenty  ships  to  Iw  kept  A 
fifteen  days  annually  in  tlie  king's  service*,     llie  fleet  Lowe' 
is  not  a  prominent  object  in  the  Survey. 

Yet  the  kings,  possessing  so  extensive  a  sea-Itoard  iii  botii 
England  and  France,  were  never  at  a  loss  for  ships ;  and 
ships  when  asscuibled  were,  like  tlie  fyrd,  ranged  aomrding 
the  counties  from  which  they  came.  The  crusading  exjjoditioB 
A.D.  1147,  by  which  Lisbou  was  taken,  was  to  a  certain 
a  volunteer  exi)e<lition,  and  may  not  Ije  a  fair  instance  of 
nsuul  j)racticc  :  iu  it  however  the  »hii)s  of  Norfolk  jitid  Sufli 
siiiled  under  Hervey  Cilanvill,  a  local  magnate ;  those  of 
under  Simon  of  Dover ;  those  of  London,  Bastings,  Southamptoo; 
and  Briutol  under  their  own  captaius*.  The  Loiid>>ti  cruaidci 
of  1 1 88  and  1 1 90  seem  to  have  Imd  an  orguuisutiun  uf  tkijj 
own,  although  iu  the  latter  case  they  formed  [nut  of  a  fli 
cduimnmled  by  iwal  officers  who  bore  the  uniues  of  justlcl 
and  L<oustables ''.  Ricliard  made  laws  for  this  Hettt,  with  1 
connsnl  of  his  '  probi  homines,"  awl  eigoiued  the  obf*!-  ■  — 
them  on   liis   own  subjects  in  the   strictest    lernia,    e-  :  . 


'  Above,  |>,  131. 

'  Domrid,  i.  1.     .Sdndwiili  nweil  the  «»iii»!  service; 
titlier  porU  owed  niMi-fterviuc. 

'  Kxpuj^nalio  Lyxl>imrriiii>,  Chrtin,  Kich.  1,  i.  p.  eiliv. 

'  Hoved<fn,  iii.  -46  tn\. ;  IWiio<licl,  ii,  wo  to.    'I'lw  t^uiiiiij 
aouitttldw  by  ilov»lnn,  iii.  if>,  iunticiitn  liy  JVn»l.  ii,  1 1 
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Ill  U)  ^w<^at'  o^iedieDce,  and  coramandhig  them  m  tbey  carad 
their  fniiunes  at  home  to  act  in  proper  gtibmission  to  their 
jueticiare. 

Even  of  the  fleet  of  1 1 90  a  largo  pi'oportiuu  was  in  no 
ispect  nationnl  property  :  the  vessels  of  transport  which  corn- 
no  small  piirt  of  it  were  no  doubt  hired  l\v  iIip  kiiii».  or 
ptoClDbly  imprCKsed  fur  the  oci-»Bion.  Dover  »ud  HufctLii<^s  held 
their  liljerties  by  furuishiug  twenty  ships  each  for  the  king's 
stirvice,  and  the  rest  of  the  f'iuqne  Ports  doubtless  contributed 
in  proportion.  The  vefcsels  of  war  however,  the  galleys,  must 
J  have  been  the  property  of  the  king,  and  it  is  probably  to  this 
'iTUi^ade  tliat  we  owe  tlie  germ  of  a  jterraaneiit  navy.  Such  a  navy 
must  have  been  from  remote  aiitii|uity  an  institution  among  the 
Meditcrrancon  powers;  at  this  moment  the  Pisants  the  Genoese, 
and  the  VenetiaiiB  jxjssenscd  largo  fleets  of  anued  tmiiBptirts, 
which  were  hired  by  the  French  and  German  ('rti.«iulerH':  tho 
kiug  of  Sicily  had  his  '  stolium  fortuuatum,'  for  whoso  com- 
iiiunder  he  Iwrrowed  the  Arabic  title  of  Emir  or  Admiral'. 
The  Danes  and  the  Flemings  likewise  jKissesised  luival  forces, 
but  those  i)roljably  Ijclonged  to  individual  adventurers,  amongst 
whom  the  king  ur  the  count  might  lie  the  first,  lu  England 
itself  Hugh  de  Puiset,  the  bifhop  of  Durham,  liad  his  own  great 
ship,  which  became  royal  proj>erty  at  his  death'.  Except  for 
the  distant  exiieditions  to  Palestine,  the  king  nee«led  only  such 
a  squadron  as  would  carry  him  and  his  court  from  time  to  time 
I-IJS8  the  Channel ' :  the  defence  of  the  coast  must  have  been 
laiutained  as  of  ohl  by  local  resources.  The  permanent  fleet 
Ihi'n  was  from  its  very  origin  a  fleet  of  mercenaries,  and  was 
muintjiined  from  the  royal  revenue  just  as  a  bainl  of  Brabaiifons 
might  have  lieen,  although,  as  the  English  merchant  service  was 
the  readiest  resource  for  recruits,  the  royal  fleet  was  chiefly 
by  Englithmeu.     John's  naval  armament  was  organised 
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'  Beneil.  i.  l;i  ;  ii.  tsS.  '  Moilnz,  HUt.  Excli.  p.  493, 

•  Henry  II  likd  one  thiii  "f  lii«  own  until  Iteckrt  onlerwl  iliree  very  gond 
"»•  to  be  biiilt  »nd  cfiuippfii ;  the«e  he  pri:ienW<l  to  hi«  nuuitcr ;  W.  Fitn- 
«i|ibtiii,  S.  T.  C  i.  l<)i ;  tJ.  Iloberl»on.  iji.  16.  The  full  ntiml'cr  furnuhut 
I  llin  Ciiiniie  I'ort*  uuilrr  liilwant  III  wtui  fifty-*^■^  ■  no  each  by 

OTer  »n<l  Hivstingii,  five  cncli  by  itoiunev,  Hythe,  li. 
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on  this  plan  ;  but  it  is  nut  nntil  after  th«  ilate  nf  thr  i 
■which  limits  our  present  iuijuiries,  tlmt   itb    iiD{jortAiK«  0 
into  historical  prominence.     The  legislntion  of  the  Adminli 
which  is  referred  to  the  present  periml  by  writci  '      "n 

century,  is  cither  antedated,  or  so  miHiined  by   ;  n  11 

iidaptatiou  that  it  is  not  to  b«  recognised  as  twelflh-ctnti 
work. 

Tt  is  cirnr  from  wlut  htis  hern  said  that  the  niercetmry  foi 
of  army  and  navy  wab,  ft>  far  ns  its  inuiiitcnAJioe  is  cuuetra 
dependent  on  no  nuthority  hut  that  of  the  king,  who  paid  il 
expensex,  as  he  did  »U  other  national  nnd  personal  expriiic^Mil 
of  the  general  fund  accruing  to  the  Exchequer,  on-r  which  A» 
national  council  neither  }x)sses.«ed  nor  as  yet  cLiin-   ^   -     -inl 

163.  The  judicial  measures  of  Henry  II  eonsti'  -y  ia- 

portaiit  part  of  his  general  policy.  They  have  been  nntiad  ia 
tlifir  personal  and  jtolitical  Iwaring  in  the  last  rhnplci*.  Wehw 
there  seen  how  the  original  impulse  was  given  to  hia  rrfiinBil* 
the  terms  on  which  (lie  Crown  was  secured  to  him,  how  iha* 
refonni  were  moulded  hy  his  peculiar  geuins  or  by  the  influeix* 
of  well-chosen  advisers,  the  tradition  of  the  Exchequer  turntin; 
an  important  element ;  how  the  sevend  steps  in  ailviuiee 
■  jjartly  guided  hy  a  desire  to  limit  the  judicial  power  of 
great  feudal  vassals,  and  to  protect  the  people  agniuHt  liie  miauv 
by  the  local  mngnates  of  that  intluence  in  the  county  cooi 
which  had  ialieu  into  their  hands.  We  have  accurdingly  tuA' 
the  chief  occasions  on  which  the  Kherifli),  and  eren  the  rarii 
judges,  were  brought  to  sjiecinl  account,  and  <lisp1arFd  to  maltE 
way,  either  for  men  who  had  received  a  better  legal  (rainin)^,  r 
for  such  as  were  less  closely  connected  with  the  ruling  CimDii 
of  tiie  district,  or  for  (hose  who  would  bring  the  »hire  axlmioi 
tnition  into  more  thcrough  concert  with  the  supreme  ndminiti 
lion,  if  not  completely  under  its  mittrol.  We  have  tt*t«d, 
under  the  history  of  Hulwrt  Walter  ond  tl-  ' 

a   growing    spirit  of   legal   reform,  u    rapiil 
inachiuci'y  or  adaptation  of  the  old  machinery  to  new  endii,  aot 
indeed  free  from  the  imputation  that  it  wa^    '      " 
by  fuiuucinl  cou»idoralioiis,  but  xtill  in  its  ui> 
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iicive  to  <he  gmwlli  and  couscious  realiRatiou  of  the  idea  of 

elf-KOVprnment.     And  we  liave  further  itifened  that  theattiliide 

keii  by  the  clergy,  the  Imrons,  and  the  coiiimons  at  the  ilate  of 

he  Great  Charter  was  |)nxluced  by  the  altered  ciicuiDBtaiices  iii 

riiich  the  kingdom  yra»  platted  liy  these  chiiupes :  that  whilst 

the  one  hand  they  had  jjiven  to  the  kinjj  an  overwhelming 

jwcr,  they  had  on  the  other  revealed  to  the  Three  Estates  the 

nily  (if  tlieir  interests,  and  the  poFsibility  of  erecting  o  well- 

orapacted  fabric  of  libei'ty.     Wo  have  now  to  trace  the  ine- 

iiauical  workings  involved  in  this  history. 

Henry  at  his  accession  found  the  administrativp  system  in  the 

Best  attenuated  state.     Twenty  yeare  of  misrule  had  seen  the 

olity  of  his  grandfather  broken  up  rather  than  suspended,  and 

ery   few  of  the  old   servants    of   the    State   survived.     Such 

ndicial  machinej-y  as  existed  seeins  to  have  l)een  sustained  by 

iicliard  dc  Lucy,  hut  the  year  which  had  elapsed  since  the 

pacification  had  only  given  time  to  attempt  the  uprooting  of  the 

evils  of  misrule,  not  to  lay  the  foundations  or  to  rebuild  the 

»bric  of  a   sound   government.     Hence  Henry's  reforms,   al- 

bough,  so  far  as  he  whb  able  tu  get  aid  from  his  grandfathers 

linisters,  they  were  twsed  upon  the  oldrr  system,  owe  very  much 

the  king  himself,  and,  from  the  outset  of  the  reign,  exhibit 

narks  of  decided  growth  and  difference  from  the  former  state 

'  things.     The  Exchequer  was  restored  under  Bishop  Nigel  as 

had  existed  under  Bishop  Roger,  but  the  Curia  Begis  from 

the  first  jii-eseiits  a  much  more  definite  appearance  than  Itefore. 

I  Still  one  with  the  Exchequer  in  its  personal  staff,  it  has  much 
pore  independent  action  and  a  wider  sphere  ;  it  developes  a 
(lew  and  elaborate  system  of  rules  and  customs.  The  king's 
personal  tribunal  continues  to  lie  a  supreme  and  ultimate  resort, 
pat  the  royal  judicature  from  time  to  time  throws  off  ofi&hootg, 
which  before  the  end  of  the  period  constitute  a  system  of  courts 
and  jurisdictions  that  with  fonie  <leveK>pnifnts  nnri  nioditiiM- 
tions  have  subsisted  to  our  own  day. 

The  judicature  nuiy  be  divided  into  three  bniticlies.  tlie  centriil 
nd  sujiremc  court  or  courts,  the  provincial,  popular,  or  commmi 
%<n  tribunals,  and  tiio  visitatorial  jurisdictiou  by  which  the  first 


Conflittmt  ( 
llitng*  In 
"SS- 


Bvfonus  of  J 

HeDfy  II. 

own  work. 


rtlrli 
the  I 
..fja 
tun. 


1W 


Comaliimiiommi  Hitlmrj. 

witli.  ngvktcd,  and  wndriM  ^ 
Ukm  smj  be  noticed  in  Ike  order  of  IlKir  aadMcitj  ;  fint,  tlie 
king'*  comts ;  secowDT,  tW  hiiniBUI  j—tieei ;  tkinllT.  tk*  local 
trilmola. 

The^Exr^agtjlAtheJ 


once  ««g^  tP  j«-  |~lir*l'^T*"*     Ia  the  §armeT  rnga  the  Com 
Begis,  except  vheti  tBeldng  takes o  peiMooldiore  in  the  Iiiiwhiw. 
Mona  to  be  a  judicial  wicw  of  tbe  'EtfliwqBfr.  an  ad^ttation 
of  ETcheqner  mafhinery  to  jadiciAl  puiituaw ;  under  Iht  latter 
the  ExcheqiUT  aeems  to  .be  lalher  >  financial  ataaioa  of  the 
Cnria  Begis.     Tbe   king  ia  oatc-nsiblv  the  head  of  the  one  \ 
the  jnsticiar  the  prindpal   actor  in   the  other;   bat  ftill  the 
fabric  ia  the  aame :  tbe  jndgea  are  the  aame ;  the  liiiiai<i(iiiii  of 
lYttf  Cnria  frequently  take  place  in  the  chamber  of  the  Exchequer, 
and  are  reconbrd  in  its  Rolls ;  and,  throngh  all  the  changes  bj  ^ 
which  the  C'aria  ii>  modelled  and  divided,  the  Exchequer  forms  H 
a  raUying-point,  or  common  gronhd,  en  which  all  the  members 
of  the  sapreme  judJcatuie  iieem  to  meet,  as  in  the  more  modem  ^ 
Court  of  Exchequer  Clumber  in  modem  dava.  H 

Tbe  financial  tystem  of  the  Exchequer,  as  it  existed  under 
Henrr  I,  haa  been  already  described,  and  illustrated  from  the 
single  Pipe  Soil  of  the  reign  aa  well  as  from  the  Dialogue  de 
Scaccario  '.  Tlie  latter  work  deacribes  tbe  practice  of  the  year 
1 1 78,  ill  lungoage  which  showa  a  rabetantial  agreement  with  the 
system  presented  in  the  Roll  of  1 130.  This  organisation  .there- 
fore it  is  unnecessary  to  reo^ttulate  hen?.  The  points  in  which 
change  and  development  are  traceable  are  either  minute  matters  of 
procedure,  which  scarcely  come  within  the  view  of  constitutional 
history,  or  matters  of  lepal  interest  which  Ijeluug  more  strictly  to 
the  history  of  the  Curia  Regis  and  itinerant  jurisdictions.     The 

'  '  Regit  Curia,  in  qua  i|ise  in  {napria  p«r«ona  jura  dccertiit ;   . 
officio  princiji^ilitRr  rtsiilet   [in  tcaccaria]  imino   et  pnaddet  primom  in  | 
regiui  opiutli*  scilioel  jnstitis ; '  Pialagru,  i.  c.  4.  ' 

*  Alxjvc,  pp.  407  gq. 
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Court  of  Exchequer,  taking  Bi)ecial  cognisance  of  suits  touching  Sp<»ui  i«iiitc 

t  fir  iii»»i  t        j»*i  bu*ln«»  in  * 

the  revenue.  iiOEfeeHing  a  difffreiit  body  of  judges  mm  a  distinct  Uio  Excho- 
code  of  customs,  has  not  yet  a  separate  existence ;  but  it  may 
be  justly  presumed  that,  where  8uch  suits  were  entertained,  the 
judges  before  whom  they  were  tried  would  Ih;  tliose  who  were 
most  familiar  with  the  financial  work.  The  fines  levied  for  legal 
purposes,  which  were  originally  the  detormiuate  agreements 
Uetween  litigants  drawn  up  and  recorded  in  the  king's  court, 
and  were  a  source  of  constant  income  to  the  Crown,  were 
regularly  conclude*!  •  ad  scaccarium ' ; '  but  the  judges  who  wit- 
nesHed  the  transaction  were  not  a  permanent  committee  of 
officers  ;  they  were  apparently  a  selection  for  each  occasion  from 
Uie  whole  body  of  the  Curia,  all  of  whom  were,  it  is  probable, 
ei|ually  eligible  and  of  eciuiil  nuthorify.  The  records  of  the  tD«i*M»«f 
Exchequer  grow  during  the  jx-riod  in  bulk  and  in  number :  the  R«jod5i. 
Pipe  Bolls  of  Henry  II '  are  supplemented  under  John  by 
Oblate,  Idlierate,  and  Wise  Kolls',  in  which  the  particular  out- 
goings on  the  heads  of  royal  ulluwauces.  benefactions,  and  other 
payments  are  circumstantially  recorded.  The  Great  Rolls  of 
the  Pipe  however  continue  to  contain  the  summaries  and  au- 
thoiitativc  details  of  the  national  account. 

The  Curia  Regis  of  Henry  11 
tiorTbya-tSng'series  of_a!] 

years  of  tne  reign  it  a|ij)earb  to  be,  us  it  liad  been  under  Henry  1, 
a  tribunalot^ejpieptinpaj.  re.sort  to  wliic|t.^i;ECftlfc^  altfcongh  i^- 

ire,  and  the  action 


crg^suJgin_J^^ml)£r^JS^reJi^lc^ 

of  which  is  scarcely  Jislini^uishable   from  that  of  the  national 

couiiciK^/TheKinp  himself  took  a  leading  part  in  the  business, 


'  Sic  iUuitratioiu  uf  lnuinew  done   '  nd   scoccuium '  in  the  reign  of 
Henry  II  in  Mulox,  Uitt.  Exch.  pp.  144,  145. 

'  Thr  I'ipe  Rolls  Juwu  U>  the  eleventh  year  of  Henry  II  are  in  print, 
hIwi  one  uf  Kicbanl,  and  one  of  the  rei^^i  of  John.     They  are  the  only 

,,.,....1....  . ..r  „r(\»  for  the  period,  and  tljrow  •  great  deal  of  light 

<'  '  history,  although  commonly  known  only  through 

0"  work. 

I  he  Kiiiun  ol  llin  rri^'iia  of  Richaril  BJid  J<ihii  were  edited  by  It  inner 

nttioiif  *h»'  pMlili^Hlutnn  of  the  Reonrd  ('<initiiiMii>n,  in  1835  ^nd  f''44:    Itm 

ih>"  lOitiili  '  di!  I.ilicrnte  »r  ■' 

-  Hardy;  the  Rotuli  Curiae  1 

ifciiii  .••>tuj  iiy  -*ii   i'.  r.^igij,\c  tu  t%^f,  \   and  tho  Cloao  and  i  ui^iti  iton^  *fi 

John  l&iwc'uu  1833  awl  18^  by  Sir  T.  D.  Hardy. 

vciu  1.  T  t 


^ttainedJis  ultimate  consiii.^-  Gmarth  nf 
litjaiua-cuanges.     In  the  early  h»^ 
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uiuch  of  which  was  done  iii  hia  presence ;  and  even  in  his  absence 
the  action  of  the  justiciar  seems  to  depend  on  the  royal  pleasure 
as  indicated  by  g|>eciHl  writs.  Such  at  least  is  the  iropreeaiou 
made  hy  the  long  details  of  litigation  contained  in  the  Chronicle 
of  Battle,  and  in  the  account  of  Eichard  de  Anesty,  who  has 
preserved  the  record  of  his  delays  and  expenses  in  a  suit  which 
lasted  from  1 158  to  1 163  '.  Yet  side  by  side  \rtth  this  there 
appears  a  show  of  judicial  notiYity  iimijui^  tlio  .iiilmriliimte  mem- 
rf  tlic  household,    the    court,    and    tlieExjdimjJer.      Tho 


Chancellor,  as  we  learn  from  the  Lives  of  S.  Thoma.^,  was  con- 
stantly employed  in  judicial  work,  whether  in  attendance  on  the 
king,  or,  ns  the  Pipe  Rolls  also  testify,  in  provincial  visitations. 
As  early  as  the  second  year  of  the  reign,  Henry  of  Essex  the 
Constable,  Thomas  the  Cliaucellor,  and  the  earl  of  Leicester  the 
co-justiciar,  are  fotind  hearing  pleas  in  different  counties'.     Tha  h 
Chancellor,  if  we  may    believe   the  consistent  evidence  of  hia  ( 
biographers,  habitually  relieved  the  king  of  the  irksome  part  of 
his  judicial   duties ".     From   the   Constitutions   of  Clarendon 
again  we  lenni  that  the  Curia  Regis  possessed  the  organisation 
of  an  established  tribunal,  the  action  of  which  in  ecclesiastical  fl 
cases  must  be  lield  to  prove  a  still  wider  action  in  secular  caufes.  ^ 
In  1165,  the  year  after  the  enactment  of  the  Constitutions,  we 
have  an  agreement   between   the   abbots  of  WeBtminsier  ami 
S.  Alban's  attested  by  several  of  the  ministei-s  of  the  Exchequer 
under  the  title  of  justices  *.  and  iij  \  1  (\l\  ^f{f£>\s>%ta  tite  Asgze 
Clarpnion,  whij^  marks  an  ei)och  iji_ths_admiiiistEsitJon  of, 

i  the 

had 

until  't  ^'11*1   "lU"'''  ^*1H"    lb"   ki"f'   luul    bia  rpcailar 


'  T)iU  important  record  ii  only  to  be  found  in  Sir  F.  Palgnve'a  Riaa 
and  ProgT'eu  of  the  Engliah  Common  wealth  (?ol.  ii),  where  it  is  illustrated 
by  most  interesting  notes  :  it  is  well  illustrated  by  Mr  Hubert  Hall,  in  his 
■Court  Life  under  the  PUnta^'cdets,'  London,  1890. 

'  Pijie  EoUs  of  Henry  II,  |ip.   77,  j6,  6;.     An  asnzc  of  the  Chancellor 
uiid  Henry  of  Essex  is  mentioned  in  Essex,  pleas  of  the  Cliaiicellor  and  th« 
earl  of  Leicester  in  Lincolnshire,  in  the  second  year.     In  the  fourth  year  J 
nro  entered  pleas  of  the  Chancellor  in  Middlesex. 

"  Roger  of  Pontigny  (V.  S.  Thom.  ed.  Giles},  i.  loi;  W,  Filz.Slopheii, 
ibid.  i.  171,  186;    ed.  Kobertsou,  iii.  i,  18.  , 

*  Madox,  Hist.  Exch.  p.  30  ;    Fonnulare  Angl.  p.  xix. 
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cvfn 
I,  into  the 
The  sjttem  of  recog-  incraueof 
iiitions  WBP,  as  the  Coustitutions  of  Chiri'iidon  prove,  in  full 
pJny,  and  the  s-uperior  ehnnces  of  justice  which  tiiat  system 
afforded  were  drawing  larger  business  to  the  court,  and  at  the 
same  time  involved  a  vast  '  officiiia  hreviuin,'  with  «  body  of 
trained  clerks '  and  a  regular  code  of  practical  jurisprudence. 
Unfortunately  we  arc  unable  to  discover  the  dale  iit  whit-h  the 
Cireat  Assiae  was  issued ;  if  this  were  known,  it  would  probably 
be  found  to  coincide  with  one  of  the  periods  at  which  gi-eat 
cbangcB  were  made  in  the  judicial  staff. 

The  first  however  of   these    eiKJchs  is  the  year   1166.     The  Jiiriicini 
changes  iu  the  Curia  Regis  at  this  date  were  so  great  as  to  call  nee.*"  *I 
for  especial  noticu  from  John  of  Salisbury,  even  in  tlic  height 
of  the  Becket  controver.sy  ' ;  and  the  Assize  of  Clarendon,  which 
belongs  to  the  same  year,  denotes  the  character  of  the  changes, 
fet  the  Assize  of  Clnrendon  was  directed  jo  the  imiu'ovcment 
of  proviticial  iusticc  :  and  it  wan  carried  out,  not  by  a  new  Ixxly 
by  two  of  the  kin'^'a  ministers,  tljj 
_eitrrof  I'^ssexJ  wiTli  t^l'^^llSBl^tnnce  of  the  sherifi's.  who.  actin^T 
I  luider  royal  writ  asndniiiiistratora  of  the  new  law,  still  enjirossed 


justitiae  crrjuites ".'     The  devehipment  of  the  central 


I  jurisdiction  is  tniceable  by  inference  from  that  of  the  jirovinciul 
judicature.     The  four  Exchequer  officers*  who  assessed  the  aid  in  nsa. 
2>urJUh  rnarier  in  1 1 68  are  found  hearing  phicita  and  attesting 

.concords  shortly  after;  it  follows  that  they  actejl  not  only  us 
tttxcre  but  as  judges.  The  six  circuits  of  the  tallagers  of  1173 
were  no  doubt  suggestive  of  the  two  circuits  of  the  justices  in 
1175  and  the  six  circuits  of  the  judges  in  1176  ''.     It  is  then  to  in  n?*. 

'  I'ndcr  Becket  u  Chancellor  were  Itfty-lwo  clerks  ;  Dome  of  them  how- 
ever  belonged  to  hi«  private  retioQe;  W.  Fitz-.Stephen,  S.  T.  C.  L  196 ;  ed. 
RobertBon,  iii.  29. 

'  '  Quae  autem  circa  An(,'Innim  cnrinni  innovantiir,  nbi  rerum  crebrae 
mutationei  cunt,  vobis notiora  ease  arbitror  quain  n<il>i!(,'  John  nf  .Saliabury 
wrilea  thus  to  Ririholninew  bialiop  of  Exeter ;    Ep.  145. 

'  Above,  p.  420,  iifite  I. 

*  Kichnrd  of  Ilcbcuter,  Wido  dean  of  Waltliain,  Reginald  of  Warenne, 
:ind  Witlium  BaMet,  were  the  four.  See  Madux,  Ilist.  Exch.  pp.  101,  145. 
See  the  Uiti  for  II 76,  in  Bened.  i.  107  ;   Madox,  Hiit.  Exch.  p.   86 ; 
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these  years,  from  Ii66  to  1 176,  that  wc  must  refer  l)ie  cre«iia 
iir  dcveloj)raeut  of  the  larj^e  staff  of  judges  in  the  Curift 
wliicb  we  find  ncting  in  1 178.    \]\  llie  eighteen  justices  of  1 17^ 
were  officers  of  Uic  Excliequer ;  some  of  tliem  are  found  in  I  ij 
holding  '  placita  Curine  TU'gis'  in  bodies  of  three  or  four  jwlgrt-n^ 
and  not  in  the  same  combiniitious  in  which  they  took  their  judic 
journeys.     We  can  scarcely  help  tlie  ooncluiiiou  tbnt  th«  ne 
-^  Jurisprudence  was    being   administered    by   comuiittees  of 
general  body  of  justiccB,  who  were  equally  qualilicd  to  sit  in  tl 
Curia  and  Exchequer  and  to  undertake  the  fiscal  aiKi  ju<iic 
work  of  the  eyre. 

Thi' vf*iU:jj.7fi_f>lXliHv^'i  ^"Jifit'irj"  gptcl).     Henry  finding  tl 
the  L'if^itcen  judges  of  the  Curia  were  too  raimy,  that  they  cauxv 
ent&ngleinents  in  the  hursincss  of  the  court,  and  expense 
distress  to  the  euitors,  reduced  'h*^"!  ^\  i^^'jr— tfl  ^Yft,^      Bon 
wore  dismissed  perhaps  for  misconduct  ;  but  very  many  of  tl 
existing  judges  irappenr  agnin  in  functions  scarcely  diiitingui«h 
able  from  thofe  which  they    had    discharged  before.     Jlft 
statement  of  the  diminution  oftheir  number,  which  is  made 
a  nistorftnTsirigiTlHrly    well    iiil'ijrmed  as  to  the  aJTitini'  1'^  t*^ 
court,   nas  coiisidernbie  siiriiificance.     Fromthi»_i]at5_  m.«iii^ 
fix  the  exisffiice'oT  the  sitting's  t^if  the  Ciirii<Re^'i,~  "in  I^aiicc 
Their  proceedings  are  still  nominally  transacteu  '  coram  rcgr,^ 

and  those  for  1175  lire  in  tbe  Pipe  Rtilli  only.     In  1 1 75,  Kanalph  GluirillJ 
nn'l  Hugh  tie  Cre««i  visited  the  eutem  uid  inidUnd  rountiec,  WiUiftro  A)t\ 

Lanvalei  nnd  ThouiasBnsxet  the  aouth  »nd  west ;   ibid.  p.  85. 

'  For  inotancc,  in  1 177  Willi«m  Fitz-R.il[ih,  Bertram  de  Vti 
William  I'ia&set  heikr  pleat  in  Curia  Regia  touching  BuckinsHai 
Bedfordsliire  :  yet,  <>n  the  eyre,  these  twocouutira  are  visited  by  ■ 
judge*  ;  moreover  Itertnim  dp  Verdun  visited  Worceiterihire,  ai:' 
two  with  Hugh  dennndcvilloviHitod  seven  midland c<iunti>'«.  'I'l 
cita  Curiae  Ile^s  meutiune<l  by  Madox  are  in  1 175  ;  Hist.  Exoli.  pp  64,  U^ 

'  Benedict,  1.  307  :   '  Il,t<]ae  dominns  rex  mnram  faviens  in  Angiia  quM 
rivil  de  jiiatitiis  quos  in  Anglia  ooniitituerat,  si  liene  et  modoste  tractav 
homines   rei^i  ;   et  oum  didicisset  quod   terra  et  hoinitira  terrae   ' 
gravsti    esocnt  ex    tanta  juttitinrum   mullitiidiiie,    quia   <        ' 
numcro  ;    |ier  confiiliuui  Fapii'iitiuiu  n^gni  xui.quinqii**  tan'  .lon^] 

scilicet  rlericiw  et  tres  l;ii(*iix ;  vi  craiit  oiTine«  d''  ••r''' 
Et  statuit  qu'HJ  illi  quinqui?  auilirrnt  nnini-a  clajn 
facerent,  et  quod  a  Curia  Regis  \vn  rvci.kieiil,  - 
ciaaiurtM  liomjuum  rriuanei-eiit,  ita  ut.  *i  aliijua  cjtt:. 
quae  per  eo«  ad  fiiieiii  duo!  non  potitet,  aintitui  r 
sicul  ei  el  Hapienliuribus  rogni  placcrvt  Vmuinarelur.' 
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but  nominally  only.     '  The  five  are  to  hear  ail  the  complaints  , 

of  the  kingdom  and  to  do  right,  and  not  to  depart  fVora  the  I 

C'uria  Itrgi*.'     Questions  which  «re  too  hurd  for  theui  me  to  he  I 

ix'fen«<l  to  the  king  in  poison,  who  will  dt-cidc  them  with  the  ^j 

advice  of  the  wise  men  of  the  kingdom.  ^H 

The  year   1179  witnessed  another  change,  possildy  however  autnatU 

of  persons  rather  than  of  sj'steni.     The  great  justiciar  had  re-  "'  ^j 

oigned,  and  Henry  had  put  the  office  as  it  were  into  commission,  ^H 

eiuployliig  the  bishops  of  Norwich,  Ely,  and  Winchestter  as  head.<!  ^1 

of  three  Ixtdies  of  itinerant  Judges,  each  eontaiiiiiig  two  clerks  I 
and   three  knights.     A  fourth  body,  to    wluch   the   northern  tiw  Cnci* 
counties  were  assigned,  contained  Rauulf  (llanvill,  who  was  to 

succeed,  the  next   year,   to  the  justiciorahip,  with   five   other  ^J 

judges.     This   fourth   committee,  according   to  the   chronicler,  ^H 

entered  into  the  place  assigned  in   1178  to  the  five  judges  re-  ^1 

taiued  in  the  Curia ;  '  these  six  are  the  justices  constituted  in  J 

the  C'uria  Regis  to  hear  the  complaints  of  the  people  ' : '  why  ^H 

the  circuit  most  remote  from  the  capital  was  assigned  to  them  ^1 

we  are  not  told,  but  as   tlie  whole  business  of   the  eyre  was  J 

concluded  between  Apiil  i  and  August  27,  there  could  have  ^H 

1)een  no  insupeiuble  difficulty.  ^H 

This  is  the  lost  notice  of  the  constitution  of  the  Curia  Regis  ^H 

which  the  historians  of  Henry's  reign  have  preserved  to  us :  and  1 

the  modifications  which  are  traceable  in  records  from  this  point  I 

to  the  date  of  Magna  Carlo  ore  of  {K-rsonai  mthcr  thaji  legal  J 

importance.     The  work  of  Glanvill  furui&lies  us  wi(h  the  niles  ^H 

(if  procedure ;    the  Hotuli  Curiae  Regis  which  begin   in    1 194  ^H 

ufl'ord  a  record  of  the  actual  business  done,  and  the  names  of  ^H 

the  judges  employed  are  discoverable   from  these   and  other  ^H 

records.  ^^ 

So  far  then  as  concerns  the  framework  of  the  supreme  judi-  r;«nenio«i^ 

,      .         _         ,  .       ,  .       ^  ,  <«lii«lon  u  td 

cature,  our  conclusion  for  the  present  is  this :  from  the  year  tb«  kmwHi  ; 

'    ISeiiril.  i.  J.?8  ;    IL  ilo  l>iceU>,  ii    .^35.  J 

'  Gluivill,  lib.  ii.  c.  6  ;  vili.  c.  1  ;  li.  c.  I  :  'cormm  Juititiia  I>  ^H 

in  Imuico  mldcntibua.'    CokVk  notion  thkt  by  thii  ««ai»u  uf  Up  ^^| 
C'lifiiiium  Hvuch  or  Court  of  Cutiiniou  I'lt^ju  in  ineuiit,  ii»  uit;iiti<>n,^>i   i>^ 
Mailox  uul)'  to  ruCuto  it:  UisL  £xch.  |i.  540.     ViitM  nlso arj,'u« cuiiulunively 


Tho  lst*r    ' 
Ui«  court*. 


The  court 
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the  Curia  Regis,  nominally  jtut^noj^^ at^ually  'coram  rcj^e.'  Thesei 
justices  arc  aselrctioii  fi-om  a  much  larger  bluff,  before  whom 
Exciiequi-r  business  is  done,  iinil  who  undertake  tin'  wi»rk  uf  tLoH 
circuitit :  and  it  would  u[ipeiu-  probable  that  the  selectiou  was^l 
altered  from  time  to  time,  possibly  from  year  to  year.  JUjejj: 
work  wji,s  to  Ijea''  alf  -TVti^^**'*^i  W"'  *'rf)"fjht  before  the  king,  j 
not  only  criminal  but  civil,  casea  in  wliijA  tli^jyve)'""  "»•  ri('*''*  J 
tf_tlii'  KJMif  wcre_t('ii£iie(l.  and  xjises^^gf  pii^ittejitjtfation  with 
whicli  the  king,  exce|)t  as  sunreui^-JUjUre.  had  noconcerii :  all 
the  business  iu  fact  which  came  at  a  later  period  before  The 
courts  of  King's  Bench,  Exchequer,  and  Common  Pleas.  Although 
their  deliberations  were  not  held  iu  the  king's  presence,  they 
followed  his  j)er8on,  or  the  justiciar  in  the  king's  absence  ;  a 
rule   which    must    have    been    most   hurdeuBouie   to    ordinary 
t^uitors,  and  which  accordingly,  bo  far  as  touches  private  civil 
suits  or  'connuuiiia  placita,'  was  abolished  by  Magua  Carta. 
^£h;e  fixins;  of  th^,t!2JUJUOiKEle»*Nil.Ji^eat«^n5^erJiroke-Jll>^he  fl 
uuityj)fjlitLl!i*«ijt  '-i-but-it  waa.  nat-untiLtUp  ead^of  Jhe  itj^n  " 
of  UenrvllI  tluitthg,^;eugjail^jtji^Fjyi;jjlji;^^ 
[met  and  penuanent  bodieiM^fijiilgf2,,*<ichjH»4gj;Jt<jiJKU»clji«f. 

But  tlie  court  or  courts  thus  organised  must  no  longer  be^_ 
regarded  as  the  last  resource  of  suitors.     The  reservation  ofH 
knotty  cases  to  be  decided  by  the  king  with  the  council  of  his 
wise  men  '•,  cases  which,  as  we  learu  fiom  the  iJialugus  de  Scac- 
cario,  included  questions  of  revenue  as  well  as  of  law  in  general ', 
continues  the  ancient  personal  jurisdiction  of  the  sovereign. 


against  U;  .TuilgeB  ofEnglMul.  ii.  i6l.  See  klso  Hardy's  Intnxlucliou  la 
the  Clone  Rolls,  vol.  i.  pp.  xxt.  gq.  Instanceit  of  Final  Concords  iua<l« 
before  the  justices  of  tlie  Curia,  answermg  to  those  described  by  GlanviU 
u  made  before  the  justices  in  Banco,  will  be  found  in  Madox,  Formulate 
Anglicanuni,  pp.  317  sq.,  and  in  tho  Fines  published  by  the  Record  Com- 
uiisftion  ;  above,  p.  641,  note  3. 

'  By  the  seventeenth  article  of  Mat'na  Carta.  The  Provisions  of  th« 
Kxcbequrr,  1 1  Edw.  I,  and  the  Articuli  8ii|ier  Cartas,  ]8  Edw.  I,  c.  4,  forbid 
Common  Plean  to  be  holdcn  heneefortli  in  the  Exchequer. 

*  Above,  p.  645.  Tlie  same  principle  is  stated  in  the  Articles  of  the  Avita 
of  Northampton :  '  Nisi  tam  graudis  sit  querela  quod  uon  possit  deduci 
sine  domino  rege,  vcl  talis  quam  jiutitiae  ei  reportent  pro  dubitatione  sua.' 

'  Dialogus,  i.  c.  8 ;  '  Si  .  .  .  fieri  contigerit,  ut  inter  ipsoi  majorcs  di»- 
■ensionii  oriatur  oocasio  ,  .  .  hurum  onuuuui  t^jgnitio  ipai  iir'.ncipt  re* 
Mnrabilur.' 


I 
I 


in.] 


Itinerttnt  Jn»f\rf». 


647 


e  vei-y  act  tlut  seems  to  give  stability  and  consistency  to  the 
iuary  jurisdiction  of  the  (.'uria,  reducen  it  to  a  lower  rank, 
'be  judicial  supremacy  of  the  kiiip  is  not  limttfd  or  lettered  by 
tlie  new  rule;  it  lias  thrown  ofl'  an  ofl'shoot,  or,  us  tlu'  iibtro- 
nomicHl  theorists  would  stiy,  a  nebulous  rnvelo]x\  which  han 
^^oUed  up  into  a  compact  body,  but  the  old  nucleus  of  light  i-e- 
^^Bains  unimpaired.  The  royal  justice,  diffused  through  the 
^^Hosc  fiersonol  council',  or  tempered  ami  adapted  by  royal  grnco 
^^■nd  equity  under  tiic  peu  of  the  chancellor',  or  exercised  in  the 
^Hkalional  assembly  us  in  the  ancient  witenagemot,  or  concentrated 
'  in  the  hands  of  an  irresi>onaible  executive  in  the  Star  Chamber, 
haa  for  many  geueratious  and  in  many  various  forms  to  assert 
its  vitality,  unimpaired  by  its  successive  emanations. 
j  In  tracing  the  hij-tory  of  the  central  judicature  we  have  had 

j^^o  anticipate  the  leading  iwints  of  interest  in  the  development 
^^pf  the  visitatorial  jurisdiction.  The  whole  may  be  briefly  summed 
^^■I>.     The  circuits  of  the  royal  officers  for  fiscal  and  judicial 

^^B^  '  See  Sir  Fnuicis  Palgrave'*  EMajr  on  ^e  Jurindictiou  of  the  Kiuj^i 
^^BSouncil,  Mill  Dic«y'i  Emv  on  the  Privy  Council. 

^^^  ** '  The  growth  of  the  Chancellor'a  juriMliction  does  not  f&ll  within  the 
present  periotl ;  but  the  increased  iuii>ortance  of  his  position  is  reniarknblu, 
'  the  genu  of  his  future  fuDctions  waa  in  being  already.     William  Fitz- 
phen,  who  was  one  of  Becket's  clerks,  writes  thus :  '  Cancellsrii  Angliae 
ut  secundus  a  rege  in  regno  habeatur,  ut  altera  parte  sigilli  re^i,  quod 
ad  ejus  pertinet  custodiain,  propria  signet  niandata  ;  ut  c.ipellft  regis  iii 
ius  sit  ais{>osicione  et  cora,  ut  vacantei  archiepiscupatuj,  epiwu|»tug, 
ibatiaa  et  baronias  cadentea  in  mann  rv^  ipse  SDScipiat  et  consen-et ;    ut 
inibus  regis  adsit  ooasiliis,  et  etiam  non   vocatus  aooedat ;   ut  omnia 
illlferi  regii  derid  sui  mann  signentur.  omnia  canoellarii  consilio  dispo- 
ntur ;    item  ut,  sutTragantibus  ei  [ler  Dei  gratiam  vitae  uierilu,  uou 
lurixtur  nisi  orchiepiwopus  aut  episcopos,  si   voluerit.     Inde  est  ijuud 
cancellaria  emenda  nun  est : '  V.  S,  Thorn.  L  186  ;   ed.  Bobertaon,  iii.  18. 
The  Dialogus  de  Scaocario  represents  the  j  uitidar  as '  primus  post  regein  ; ' 
~  le  term  '  secundus  a  rege '  probably  means  next  after  the  justiciar  ;   the 
is  frequently  used  by  Seckets  friends.     The  Dialogua  ,lib.  i.  u.  j) 
firms  most  of  the  statements  of  the  bicigrapher  just  cited  ;    nothing  is 
lone  withuut  the  chancellor's  cousent  and  advice  either  in  the  Curia  or  in 
e  Exchequer ;   he  has  charge  of  the  royal  teal,  sealing  it  up  into  its 
sulns  or  pur&e,  which  is  kept  by  the  trawurer. 

The  fact  that  the  chancellor  was  always  in  att<'ndance  on  the  king  1e<l  tu 

petitions  for  royal  grace  and  favour  t>eing  entrusted  to  him,  rirst  for 

tody,  and  afterwanls  for  hearing.    Hence  arose  the  e<|nitable  juriadiction 

'     '  the  '  •uiiiuium  jus  '  of  the  ooiumou  '  niis.-il 

li  were  mil  provided  for  by  thi-  ^  ,  cr«. 

».o  clianoory  is  uut  purvhiiseable  is  ili..,..  ...■:  ^*  dome 

ptwtaat  exeeptitios.     iiee  aliove,  fp.  ^14,  54I, 
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purposes,  which  we  Lave  traced  in  the  reiKii  of  Honry  I,  coutLuue 

to  have  the  saiue  character  under  Henry  II,  tl>e  judiciAl  fnrna 

following  rather  tliaii  jn'ccrdijig  tlic  fiscal.   In  ti66tL<' 

court  receives   new    and    lull   iustructiona  from    the   .*.... 

Clarendon,  but  it  is  tstill  the  Curia  Regis  in  progross.  a  kt«U 

part  of  the  work   being  done   by  the   shcrifTs '.      In    1176  litj 

circuitB  are  formed,  eighteen  judges  ore  specially  tiiUl  olT  in  a 

detachments,  as  had  been  done  in  the  fiscal  iter  of  1 1 73 : 

1178,  1179,  nud  1180  there  seem  to  be  four  circuits,  nml 

arrnngements    in  the  later    years  vary  between    two    amt 

Under  Richard  we  have  aiill   further   modifications,   luid  lii* 

same  in  the  early  years  of  John,  none  of  them  however  involviM 

a  new  principle  of  construction,  but  all  perhaps  tmpl^iug  »  r«-_ 

striction  of  the  locjil  jurisdictions  of  the  sheriiT  and  the 

moot*.     At  luKt,  in  the  eighteenth  clause  of  Magna  C»rta,  tl 

king  undertakes  to  send  two  justices  four  times  u  year  to  tslci 

the  Assizes  of  Mort  d'anoester.  Novel  disseisin,  and    I>ttrr«ii 

presentment.  This  arrangement  proved  no  doubt  far  too  bur 

some  to  be  continued,  but  the  changes  indicated  in  the  re-isjiue 

of  the  Charter  and  carried  into  effect  in  periodical  itera  of  I 

judges  lie  Wyond   our  present  inquiry.     Tlie   justices  nf 

year  1 176  are  the  first  to  whom  the  uaiue  Justitiarii  Iliner 

is  given  in  the  Pipe  Rolls:  the  commissioners  of  1 170  are 

Barmies  errimtes :  '  perlustrantes  judices"  is  the  term  nsod  by' 

the  author  of  Dialogue ;  the  sheriffs  were  the  '  errantcs  jutlitia«' 

known  to  John  of  Salisbury  in  1159.     The  various  applicatiniuj 

of  the  terms  may  mark  the  (jrowth  and  consolidotion  of  n  systrmj 

by  which  the  sheriH's  were  (ie|>rivpd  of  the  most  imjMjrtalit  of 

their  functions. 

The  visits  of  the  itineriiul  justui's  iorin  l\w  link  between  ti»i 

Curia  Regis  and   the   Sliire-raoot,  Wtwcen   rojul  and   popular 

justice,  between  the  old  B}-Etem  and  the  new.     Thr  coarts 

which    they    preside    are    the    ancient    county    court*,    iindrrl 

new  conditions,  but   substjuitially  identical  with  th<v^   of  lh*[ 

*  The  action  of  »  juiiUce  ilinejriint  ftt  Itnlfonl  in  ' 
KTOundi  of  the  i|Uftrrel  l«t«een  the  king  kDil  Utcket ;  ■ 
I''it»-Pet*r.  who  liad  omuckI  Ui  he  ibKrSff  of  ll«(Jfonl«hi 
Itog,  l\iiil.S.T.O.  i.  IH.  '  Al- 


nn  of  ik 

1»  Sill,.,! 


mt 


XIII.] 


Tie  Co«n(y  Court. 


649 


nglo-Baxoii  linif^.  Ilie  full  Hlure-moot  conuisiB,  aa  before,  of 
III)  tile  Inrda  of  Innil  nnii  tlieir  stewards,  nnd  the  ropresentatives 
'  the  t<iu-u8lii|m,  the  paruli  prie«t,  the  I'ecve  ami  four  men  from 
ftcli ;  but  the  times  of  meeting,  the  sphere  of  busiiiu.sg,  and  the 
nature  of  procedure  during  the  periwl  before  us  have  underjjone 
^Tcat  aiid  significant  changoa,  some  of  which  can  Ixi  minutely 
Irai-pil,  whilst  otliers  can  be  uocouiited  for  only  by  conjfcture. 

The    Anglo-Saxon   shirc-moot  wfts    held   twice  n  year :  tiie 

'^ccrunty  conrt  of   Henry  I  was    hold  as  it  had  been    in  King 

Kdwartl's  days,  that  is,    according  to  the    '  Leges  Henrici   I,' 

twice  a  year  still.     Yet  in  the  confirmation  of  the  Oreat  Charter, 

I      issued  by  Henry  III  in  1217,  it  is  orderetl  that  the  county  court 

sliall  meet  not  more  than  once  a  month,  or  less  frequently  where 

sucJi  has  been  the  custom  ;  the  sheriff  is  to  hold  his  touni  twice 

I      a  year  iti  the  hundreds.     An  edict  issued  in  1234  further  pru- 

I      \ides  that  the  hundred  courts,  wliich  under  Henry  II  had  been 

held   fortnightly,   should   be  held   from   three   weeks  to   three 

weeks,  but  not  under  general  summons ',      It   is  not  easy  to 

determine  the  date  or  the  causes  of  so  great  a  multiplication  of 

^Baesaiuus  of  the  !^hire-moot,  uulees,  as  it  would  be  rash  to  argue, 

^Mre  suppose  the  sessions  of  the  hundred  court  to  be  included 

P^fai  the  term  comitatmi.     Possibly  the  sherilTs  liad  abused  their 

power  of  summoning  sjiecial  meelings  and  of  fining  absentees ; 

L     ft  custom  which  comes  into  promiiience  in  the  reign  of  Henry  III, 

Bbad  which  shows  that  it  was  the  direct  interest  of  the  sheriffs  to 

'      multiply  the  occasions  of  summons.      Possibly  it  may  have  arisen 

Din  the  increase  of  business  under  the  new  system  of  writs 

nd  asaizes,  which  involved  the  frequent  adjournmeut  of  the 

Burt  for  short  terms :   possibly  from  an  earlier  usnge  by  which 

be  practice  of  the  county  court  wan  assimilated  to  that  of  the 

Undred  with  the  s])ecial  object  of  determining  suits  between 

Itigants  from  different  hundreds  or  liberties.     Or  it  may  have 

Ji  caused  by  the  gradual  withdrawal  of  the  more  inqmi-tiiut 

ita  from  the  shire-moot,  tlie  uaturul  result  of  which  would  be 

be  increase  of  the  number  of  less  importaut  meetings  for  lh« 

ivenieuce  of  petty  suitorx. 

'  Aun.  DutuL  pp.  I40,  I41.     Si-e  alioTa,  p.  430. 
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chajitt-r.  but  hy  the  i>rocei.s  of  ceuteriu^  tlj. 
jU!ilico  ill   thi.-   haijj*^'  tUu^tiupn'lt    j*!^ 

!i;ig,— -a   process    the   st&geg   of   which    may    lie    mure  c«^  I 
traced.     At  the  )iegiuuing  uf  the  period  tiie  sheriffs  wert  tb 
'  erraiiieB  juutiiiue,'  uuly   occanioually    superseded  and  Mye- 
intended  by  (he  itinerant  justices.     As  shenflfs,  probaUy,  llMf  I 
presided  in  the  court  of  the  county  in  which   the  niiton 
the  jud-jex,  mid  were  answerable  fur  the    maiiiteniiiice  of  d*-] 
peace :  as  royal  justices  they  acted  under  special  vrrit, 
the  pleas  of  the  Crown,  and  conducted  (he  totirn  aud  leet,  tf ' 
the  courts  which  were  afterwards  so  culled,     in  1 1 66  Uiey  ir<n 
still  in  the  snuie  position  ;  the  itinerant  justices  by  theaudra^ 
and   the    sheriffs    by   themselves,  received    nud    act«d  oo  tW 
presentment  of  the  grand  Juries.      But  from    1 1 70,  oflrr  (fe 
great  inquest  into  their  exactions',  their  autliority  is  mora  tti 
more  limited.     In  the  Agajze,^  Xortlumj 
Mrviuits  thttu_£oJiti)Cuesu.>f  the  itiiiertmt  iuitit 


provided  that  they  shall  no  more  be  justiceji  in  th*>\v  own 
counties,  and  the  elective  office  of  coroner  is  instituted  to  rt- 
lieve  them  from  the  duty  of  keeping  tlie  jileus  of  the  t'ro«n'. 
lu  1 195  the  duty  of  receiving  the  oath  of  the  peace  is  laid,  BOt 
on  the  sheriffs,  but  on  knights  asuigued  in  each  connfy,  tLe  daty 
of  the  sheriffb  being  only  to  receive  and  keep  the  crimiinl* 
taken  by  these  knights  until  the  coming  of  the  justiees.  In 
ijii««»i.>  12  1 5  the  bauonsijraiMjsethnt  the  sheriffs  shall  v     '     _    r  itt«4di^~ 

I with  the jdeiis  of  tl^g^  (jM)vn^vit]iijjitjJj^_c^iv..;       .         UiUt  th# 

^^h  Great  C^harter,  in  the  clau»e  founded  on  that  proposal,  forbid 

^^V  either  sheriff  or  coroner  to  hold  such  pleas  at  all.     We 

^H  question    whether    these    regulations    were    strictly    obser 

^H  especially  as  before  the  year  1238  the  sheriffs  »eem   to  bfl 

^^B  powerful  as  ever,  but  they  show  a  distinct  ))olicy  of   ■'■  ■■■"-:tin|f' 

^^H  the  action  of  the  justices  for  that  of  the  sheriffs,  u  [  iiich 

^H  miglit  have  led  to  judicial  absolutism  were  it  not  ilutt 


'  Above,  |i.  510.  '  AloT*.  p.  54^. 

'  ArtielN  of  til*  B«nnit,  art.  14 ;  Matfu»  UtrU,  arb  14. 
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uwiug  institution  of  trial  by  jury  vested  in  the  freeiuen  of  tlui 
unty  far   more   Icgul   j»wer   tbmi   it   took   away  fron»   tlm 
bcriffH.     ThcBt"  oflictTS  t<Mi  hud   long  crtuw.'(l  I'vcu  remotely   to 
i'cj)rt'S«ut  liiu  locul  fit'liiig  or  intert'st. 

The  shirc-moot  wbicli  iLssi-mhIed  to  meet  tlui  itinerant  judges  itie  fuiintj 

.  ,.        ■         fUlll)   "Hill 

as,  however,  a  mui-h  more  complete  representation  ot  the  b«u  b>  ih*] 
county  tlian  the  ordinary  county  court  which  assemhlcd  Irom  jiutk«». 
month  lu  month.  The  great  fniucLises,  liliertifs,  and  manors 
which  by  their  tenure  were  exempted  from  sbire-nioot  and 
hundred  were,  before  these  visitors,  on  equal  terms  with  the 
freeholders  of  the  geldable,  as  the  portion  of  the  county  was 
called,  which  bad  not  fallen  into  the  franchises.  Not  even  the 
tenants  of  a  great  escheat  in  the  royal  hands  escaped  t}ie 
obligation  to  attend  their  visitation '.     The  representation  was 

RUoroughly  organized :    tide  by  side  with  tht!  reeve   and  four 
len  of  tlie  rural  townships  appeared  the  twelve  legal  men  of   ^ 
»ch    of  tlie   chartered    boroughs  which   owed  no  suit  to  the 
rdinary  county  court*.     In  the  furmutiun  of  the  jury  of  pre-  ''''*?*J?'^ 
sentment  the  same  principle  is  as  clear  ;  each  liundred  supplies 
twelve  legal   men,  and    each  township    four,    to    make   report  ^^1 

e^  the  jiuitices   under  tlic  Assize  of  Clarendon,  and   in    1 194  ^^| 

■■reive  knights  or  legal  men  from  each  hundred  answer  for  their         ^^| 
hundred  uudt-r  all  tJic  articles  of  the  eyre,  whether  criminal,  ^^| 

civil,  or  fiscal '.     The  court  thus  strengthened  and  coiuiolidated  ^^| 

h  adopted  by  the  roj-al  officers  as  an  instrument  to  be  used  for  ^^| 

^       other   puqtoses.     All    who    are    bound    to   attend    licfore    the  ^H 

itinereut  justices  are,  in  the  forest  counties,  compelled  to  at-         ^^| 
tend  the  forest  courts  * ;  and  they  probably  form  the  '  plcnus         ^^| 

L    '  A«*i»)  of  Clarendon,  art.  9,  II.  ^^H 

I  '  Charter  of  Donwidi,  Select  Charters,  p.  31 1 :  Coitoma  of  Kent,  Statute*  ^^| 

H  t)iu  R«alm,  i.  223.     Instances  of  this  aort  of  repreaeDtation  taken  from  ^^H 

Be  Amize  RoUi  will  be  fuuu<i  in  Kyton'a  Hintory  of  Shropshire!  in  eun-  ^^H 

iiderable  numliera.     \Vrit4  of  Ueory  III,  from  II17  onwiird!),  are  foaud  ^^H 

■BinQg  the  Cli>M  Rolls,  ordering  tl)e  tninnioua  to  the  cuuiity  court  to  bo  ^^H 

■ddrtMtd  to  '  ttrchhi8lu>|ui,  bishopa,  abbots,  priors,  earU,  baron",  kuijjhta,  ^^H 

ptd  freehobleri ;  four  uiiD  of  each  townnbip  and  tWDlve  bari,'hen  of  each  ^^H 

broiigh  \o  m(!«t  the  jiiation;'  Itot.  CI.    1.   3H0,  403,  473,   476;  Select  ^^M 

Biarten,  p.  358,  ^^H 

I  *  Ilciveden,  lit.  361 ;  abme,  p.  1144.  ^^| 

I  *  AMiu  uf  Woudatock.  art.   II,     Cf.  .Mut,'im  t  uria,  art.  44;  Carta  d*  ^^H 

Vamia,  art  »  ;   AmIm  uf  Amu  of  I2;3  ;  Srlect  CburMrt,  p.  374.  ^^| 
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comitatus '  whicli  eJccts,  accordiug  to  Magna  Carta,  the  ksigiii 
whu  are  tu  take  tlio  assizes,  nnd  the  twelve  knightc  witw  m 
to  in<iuire  into  the  abuses  which  Magna  Carta  was  ili  li^wJ 
to  reform. 

164.  Itjs  iu  t]ie  iifw  Kv;<Lf;ni  f|f  j-c/:oifiiitmn   agauc*.  aaJ  go- 


based  on  ii  represfiitfttivc  idea  :  The  jurors,  to  wlutterer  fart  <r 
iu   whatever  capacity  they  swore,  declared   the   re{K>rt  of  ti« 
community  as  to  the  fact  in  question.     In  tLe  secoml  place,  ik, 
ingthod  of  in<iiiegtwftsin  Eii"liuiJbroi^^    into  . 

^jtl^  thej)j3jce(l^re  of  the  i-liiiie-iiiiX)t,  and  ^biig  t^.     ._.^ ,_ 

{H;9ceaS)_j^hptlw-r  itsolijp£(^'nstlie^^  ^  i^  rtcl>* ^IT tt* 

preafijitment  of  a  criniinul,  was^ from Jijie  luflini/i i ' 
ductjou  carried  on  iu  association  witlithenrevi 
rejircseiitative  uistitutignsj^ch  as  were  the  reeve  and  toui  I-  ' 
men,  the  twelve  senior  thegns,  and  the  later  develojimeutx  o!  tJ. 
same  practice  which  have  been  just  enumerate*!  in  our  acnrnti 
of  the  formation  of  the  county  court  and  the  lua^  of  l<v^ 
assessment.   In  the  third  place,  the  particular  .  "      '.^  l»d•jia^•: 

fortbe  regulation  of  the  innueats  pavea  the  i  rfrajxl;-. 

able   raanne^Tur  the  system  of^couutyi|ei>i  ejt'ii  tiit  liTn    in   \ 
parliiiineiit  as  we  saw  it  e3y;mpbfiedc!n  the  l!  i  i'lj^  of 

(tppearauce  in  the  reign  of^ohji.  The  use  (.i  .  u  nml  f«> 
preseiitiulBiriiinie  courts  of  law  furnished  a  precedent  lor  ibe 
reiiresentation  of  the  county  by  two  sworn  knights  in  the 
national  council.  On  each  of  these  hea<ls  some  detail  ia  necrf 
sary  which  may  throw  light  iucideutally  on  some  kindred  potato 
of  intereii. 
Tri«i  b|  jnr.v  xhe  history  of  the  Jury  has  been  treated  by  variuna  wnte\ 
from  every  possible  point  of  view ' :  its  nutural  origin,  ita 
torical  development,  the  moral  ideas  on  which  it  is  foaud«d, 

'  .See  Palgmvc,    Ri»e   Hnd   "Progtvn   of  thr    l"i..li.l.    i. 
Fonvth,  History  of  Trial  Ijy  Jury;  Bienor,  il 
tferiviit;   Gueinl,  Self-(Juv«ruineDt,  i.  74  m(.  ;    K       ' 

Uolienictiau,  v.  |>|>.  1 80  ri{.,  33}  •<{. ;  nuu  firuuuvr,  iiUtUicJiuni;  ibr  hckwa 
l^erirlito. 
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the  r»tional  anulysis  of  it«  leg»l  force,  have  all  been  discussed 
many  times  over  with  all  the  apparatus  of  learning  and  the 
acute  penetration  of  philogopbicol  reai-arcb.  Sonitj  of  the^'e 
at-pt'its  arc  foreign  to  our  present  inijuiry.  Yi-t  tiie  institution 
is  of  BO  great  interest  both  in  itself  and  in  its  relations  that 
some  notice  of  it  is  indispensable. 

Wc  hiivo  sketched,  in  an  earlier  stage  of  tliis  work,  tho  form- 
ion  of  the  primitive  German  courts ;  they  were  tribunals  of 
Uy  (junlificd  meijil)ers  of  tho  community,  a  selection  it  mi(;ht 
l>e  from  a  l>ody  <if  equally  coinjittent  cumponioiiB,  able  to  de- 
cLii-e  the  law  or  cuetom  of  the  country,  und  to  decide  what, 
according  to  that  custom,  should  be  done  in  tho  particular  cnse 
brought  l«;fore  them.  Tliey  were  not  set  to  decide  wlmt  wiis 
the  (ruth  of  facts,  but  to  det^'rmiue  whiit  action  wu8  to  be  taken 
upon  proof  piven.  The  proof  was  itself  furnisfhed  by  three 
means,  the  oaths  of  the  parties  to  the  suit  and  their  compurga- 
tors, the  production  of  witnesses,  and  the  use  of  the  ordeal :  the 
practice  of  trial  by  battle  lieing  a  sort  of  ultimate  expedient  to 
obtain  a  practical  decision,  an  expedient  partly  akin  to  the 
ordeal  us  a  judgment  of  God,  and  partly  bas(Hi  on  the  idea  that 
where  legal  measures  had  faile<l  i-ecourse  must  be  had  to  tJie 
primitive  law  of  force,—  the  feud  or  right  of  private  war, — ^only 
regulated  as  far  as  possible  by  law  and  regard  for  the  saving  of 
"e.  For  each  of  these  methods  of  proof  there  were  minute 
es  and  formalities,  the  infringement  or  neglect  of  which  put 
le  offender  out  of  court.  The  complainant  addressed  his  charge 
the  defendant  in  solemn  traditional  form ;  the  defendant 
ili«d  to  tho  complainant  by  an  equally  solemn  verbal  and 
ipicnl  contradiction.  The  compurgators  swore,  with  juined 
nds  and  in  one  voice,  to  the  purity  and  honesty  of  the  oath  of 
leir  principal '.  Where  tho  oath  was  incouclosive,  the  parties 
ought  their  witnesses  to  declare  surh  knowledge  iis  their 
ilion  as  neighbours  had  given  them;  the  court  determined 
point  \o  wkicli  the  wituejwes  must  sweur,  ami  they  sworctn 


ModM  rtf 
trial  uiinng  I 
the  Oermmtl 


Ontiia, 

evidemv, 

uninil. 


FonuAUara 
nf  the  «)r»- 
t«in. 


\*  Thr  Anglo-Saxon  funns  of  o»lh  nmy  be  found  in  the  Ajieicnl  Law«,  «il. 
liiirpo,  pp.  76,  77.  The  oAth  of  tlia  coninurgklor  run*  ihua  :  '  On  th>nw 
rilitvD  <«  fttli  ia  diBUu  ftmi  uuiiio^ne  the  N.  iwor.' 
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UbU  iMrtkHUr  lad*.  Tber  were  not 
tMtifyantlMylawv;  bat  >ww«  to  tke  faet 
actcranned  tliat  erideMC  ibaald  be  taken.  Iftlw 
failed,  the  ttritaX  wma  oanL  And  vbere  the  defeated  pnir 
veatared  to  iaqwgn  the  ■eatwiwi  tbaa  «i>it«iiied,  ht  origbt 
diAOeiig*  tbe  detcnBiaadoB  of  the  eawt  bj  -ri-^Hrg  tba 
meabera  of  it  to  trial  hj  combat ;  or  ••  was  the  later  pcaetiee, 
hj  appljing  to  the  king  far  a  dainitiia  mtatmuut.  Trial  hj 
combat,  however '  common  asMog  wamt  jifincbca  of  the  Genaan 
■tock,  waa  bjr  ito  meaaa  nnirenal,  aad,  aa  has  been  pointed 
out,  WB4i  not  practiaed  among  the  native  KjigHdh 

In  these  moat  primitive  praeeedingt  are  fimnd  dicanietaneea; 
which  ou  a  superficial  ricw  aeem  aaalogoos  to  later  trial  hj 
jary :  hut  ou  a  closer  insprction  they  warrant  no  distinct  im- 
pretaiou  uf  the  kind.  The  ancient  judges  who  declare  the  law 
and  give  the  scntenco — the  rachinbur^gii,  or  the  ecabini — are  not 
in  any  respect  the  jurors  of  the  modem  srstem,  who  aaccrtain  the 
iact  by  hearing'  and  balancing  evidence,  tearing  the  law  and  sen- 
tence to  the  presiding  magistrate ;  nor  are  the  ancient  witneeaea, 
who  depose  to  the  precise  jxtint  in  dispute,  more  nearir  akia  to 
the  juror*  who  liave  to  incjuire  the  truth  and  declare  the  result  of 
the  in<|uiry,  than  to  the  modern  witneaees  who  swear  to  speak  not 
only  the  truth  and  nothing  but  the  truth,  but  the  whole  truth. 
Tlie  cumpurgutorg  a^aiu  swrear  to  eoufiiiu  the  oath  of  their  prin- 
cipal, nnd  have  nothing  in  common  with  the  jury  but  the  fact 
that  they  Hwear'.  Yet  although  this  is  Jistinctly  the  case,  the 
preccdarc  in  question  is  a  step  in  the  history  of  the  jury:  the 
firist  fonn  iu  which  the  jury  iippt-ars  is  that  of  witneFS,  and  the 
jrinciplc  that  gives  force  to  that  witness  is  the  idea  that  it  is 
tile  testimony  of  the  community ;  even  the  i<le«  of  the  com- 
purgatory  oath  is  not  without  the  same  element ;  tlie  compurga- 
tors must  lie  i^sseseed  of  qualities  and  legal  qualifications  which 
chilli  secure  their  credibilifv. 


1 


I 

I 
I 


'  The  number  of  witnMBes  requiirO  rari«d  in  the  different  natioDi :  the  ' 
Saxon  and  Lnnitmrd  Uwi  required  two  at  leait ;  the  Bavarian,  thna  or 
more ;  tlie  Frank  laws,  seven  or  twelve,  according  to  the  importance  of  the 
matter  in  Question  ;  Brunner,  Schwurgericht,  pw  51. 

•  Fonyth,  Hist,  of  Jury,  p.  83  ;  tee  also  Sohm,  i.  13a 
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b(Tyond  Uiis  stage,  tuodified  it  in  trilo  here  as  elMwhcre  by 
(liflierent  circamstance*  and  local  usages,  the  Anglo-Saxou 
RyBteui  did  not  proceed.  The  compurgation,  the  sworn  witness, 
and  the  ordeul,  suppliwl  the  proof ;  and  the  sheriff  with  his 
fellows,  tlie  bishop,  the  slure-thegns,  the  judices  and  joratores, 
e  suitors  of  the  court,  declared  the  law.  Only  in  the  law  of 
Ithelred,  by  which  the  twelve  senior  thegus  in  each  wapentake 
arc  sworn  not  to  accuse  any  falsely ',  do  we  find  the  germ  of  n  raorc 
advunced  system,  in  which  the  community  soems  to  undertake 
the  duty  of  prosecution  :  but  the  interpretation  of  the  passage 
is  disputed,  and  its  bearing  contested,  nithough  it  seems  to  imply 
no  more  than  tliat  tlie  Knglish  were  not  far  iu  urrear  of  the 
Frank  jurisprudence. 

\  The  whole  system  of  recognition  by  sworn  inquest,  with  the 
Eingle  exception,  if  it  be  an  exception,  which  has  just  been  men- 
tinned,  was  introduced  into  England  by  the  Normans:  the  laws 
of  Edward,  the  Domesday  Survey,  the  fiscal  recognitions  of  tlie 
reigns  iif  William  Ilufus  and  llenry  I',  are  distinctly  u  novelty, 
a  part  of  the  pix>ceduie  of  the  newly-developed  system  of 
vernmeni.  Various  theories  have  been  invenle<l  for  their 
'gin.  Many  writers  of  authority  have  maintained  that  the 
tire  jury  system  is  indigenous  in  Enghiud,  some  deriving  it 
from  Celtic  tradition  based  on  the  principles  of  Roman  law  and 
adopted  by  the  Anglo-Saxons  and  Normans  from  the  jieople 
they  hiul  conquered'.     Others  have  regarded  it  as  u  protluct  of 

Above,  pp.  119,  427.  '  Above,  pp.  416,  416,  427. 

*  Acourdiu^r  to  Bruuuer,  pp.  1 1- 19,  the  iivigiu  of  the  jury  anion^;  llie 
Fflsli.  from  wliom  it  w»»  l>riiro«cd  liy  the  An(,'Io-S»ioii»,  is  iiinintAiiit'il 
I'liillipn  fOn  Juries)  and  rnibt-rt  (On  the  Ancient  L-iwiiof  Cmiibrin) ; 
eltlru,  S|«luiMi,  CVike,  Turner,  Philli|»,  and  (>.  L.  von  Manrer  rc^jikr^t  it 
I  >  product  uf  Anglo-Saxun  (;eniu«.  i>f  the  authon  who  hohl  that  il  wim 
ll|>urt<:(l  froui  primitive G'rniiiuiy.  Hrunner  iiicDiionx  IStuon.  MoDt«si|uieii, 
cliktonr,  Sarigny,  »nd  Nicholwm  in  the  preface  to  WiUtins'  Anglo- 
axon  Lnwa ;   Wonniin  iind  Wors  .  uat  it  was  derived  from  the 

foTsenien  through  the  I>ane>;   M.  tt,  and  others,  that  il  waa 

from  the  Niinienien  lluuiit:ii  Lm    :>"n;    •'    I-.   Conqixnt ;   and 
NtaitrtT,  who  ha«  invr^tiL,'ate<l  liir  an:.:  in  in  une  aiitoiit^ 

«emt'n,  ar^ucH  fur  a  c^iiiiirinn  Snrtk  IJc:-  -  ''.  from  wlu.li  tdn 

Hnripiv  of  jury  hiw  lirt'n  di'Vch>p»<l  in  ilifTereut  waja  by  thn  S' 
1  wbicb  it  ia  found.  Of  those  writert  who  allow  that  it  !• 
ctibu.  I>anicla  maintained  that  the  Xomiani  found  it 
t;  Muht  dvrivcJ  It  (rum  tha  ua^tt  uf  the  cauuii  law ;  Me^ ' 
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vitrioiu  thai  It'gal  geniuii  of  the  Anglo-Saxons  ttl  vrhitrb  Alfrcil  ul 
tho  iuii>.n<ii  mythic  iinpersunatiun ;  or  us  derived  by  that  uatinn  fnini  tk 
customs  of  primitive  Ocnnauy  or  from  tlieir  intrrcoonc 
the  Danes.  Nor,  even  when  it  is  ndmitt«tl  thai  the 
of  recognition  wus  introduced  from  Nunnond\',  Imve  ic«l  «nta|.J 
agreed  as  to  the  source  from  whicli  the  NonuikU8  rlii  iwlf 
derived  it.  One  Rcholar  maintains  that  it  was  limught J 
Norsemen  from  Scandinavia  ;  auotlivr  that  it  wns  deriv 
the  prix;cs.sc8  of  the  canon  law;  uiiotlier  thut  it  was  dc 
on  Uallic  Eoil  from  Roman  piiuciples ;  another  tlint  it 
from  Asia  through  the  Crusades,  a  theory  which  baa  litth:  DM* 
to  recommend  it  than  the  still  Avilder  supposition  that  it  i.->ti 
Slavonic  origin,  and  horrowcd  hy  the  Angles  and  Baxoi-  f  "^ 
their  ueighhourg  in  Northern  Europe.  But  all  these  t 
on  examination  show  that  their  inventors  have  either  Un 
misled  by  superlieial  coincidences,  or  argue  oa  \\\p 
only.  The  only  principle  which  the  systems  on  which 
theories  are  Imilt  have  in  common  is  the  use  of  the 
as  an  inslnimeut  of  judicial  procedure,  and  this  use  i* 
versal.     The  truth  seems  to  he  that  the  itiqnest  by  sworn  I 

uittwt«  or  the  .  '       f  I       1      •        1    ,.  i       -r-»         , ^ 

Frank  kingit.  cogiutors  IB  directly  derived  from  the  Frnnk  C';-     • 

which  it  may  W   adopted    from    the    fiscal    re^oj    .; 

Theodosian  Code ',  and  thus  own  some  distant  rclationahip 
the  ISoman  jurisprudence.     The    Knrollngian  ki  .rd 

structions  to  their  Missi  very  much  us  Hcui'y  II  i 
tions  to  his  itinerant  justices,  and  tliey  gave  special  oonunisNM 
of  inquiry  into  fiscal  and  judicial  matters  to  be  answere«l 


Tho  In- 
iiittwU  of  Ibe 


that  it  C1UUP  from  Asia  by  w»y  of  the  Cruaaiilf* ;   Munejomki 
it  for  the  SUviinic  neigliboiirn  of  the  An{;lc»  ttuil  Sttioim.     The  tliann  e 
in  the  text  is  mnlnly  that  uf  Palgrare,  but  corrvctvil  siul  Jidjiat«d  dt 
nw-cnt  writing*  of  Dr.  Bruiiner. 

'  Pttlgmve,  Englisli  Commonwealth,  p.  jyt  j   Branner.  p.  ?7.     TS«  t 
lowing  passage*  from  the  Tbeo<io«i»n  (-'iide»re  dted  by  l- 
vacitiitibut  uo  coducis  .  .  .  cvt\\  eti*iii  dirigsntiir  i^iii  rtin>  < 
rant  et  rtijiiit  fiierint  fiuinltnt^H,  el  »\  nrmo  ra«  sibi  jurv 
Ac  «!  locum  fiscii  r:u'liiiii  fmh-  i  Uruorit  o«Mip&ti«  firiuu  I" 

iiiiim<!— ■:■■''■■■••■•■■ '■■U  ..  ,:"(;nd.  Tl i    •    ■■'   i    •• 

.  .  .  »>:  uiuui  .  .  .  illia  . 

Iujun<  1  '  I'^in  (•■miltm  cjklin  ;  , 

nniin  contiDcntiam  nntlilioni*  alivniM  intiuisitio  palatina  ninatwl 

1.  J9, 
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otitb  uf  aworu  wituesseB  in  the  district  court '.     These  answers 
then  embodied  the  belief  or  knowledge  of  the  local  court  u 
reproBenting  the   community,   every   qualified   mernWr  of  the 
community  being  a  member  also  of  the  court.      The  persistence  Tha  inqoMt  j 
of  the  inquisitorial  Rystem  is   proved  not  only  by  Norman  ^^- 
chHrters   and   customs,   but  by   the   existence  of   the  kindred  th«  K>ex>-" 
principle,  undeveloped  indeed  and  early  forgotten,  in  the  juris-  umeL 
prudence  of  the  rest  of  France '.     The  oider  to  hold  such  in- 
quest was  a  royal,  or  in  Normandy  a  ducal  privilege,  although 
it  was  executed  by  the  ordinary  local  officers ;  primarily  it  waa 
employed  to  ascertain  the  rights  and  interests  of  the  Crown ; 
by  special   favour  permission  was  obtained  to  use  it  in  the 


i 


'  The  following  inetancei  ahow  that  tbii  Duge  w*a  applied  primarily  to 
caMi  in  which  the  myal  intervaU  were  concerned,  and  that  the  witneasca 
supplied  the  evidence  of  the  neighbourhood  :  '  Item  volumua  iit  onmi*  in- 
quiiutio  quae  de  robua  ad  jua  fisei  Doxtri  pertinentibua  facienda  e<t,  non 
per  tefetea  qui  prodncti  fuerint  »ed  per  illoa  qui  in  eo  comitatu  nieliorcfl  et 
veraciores  e«au  cugnoscuntur,  pir  illurum  testiuionium  ioquiiiitio  liat,  et 
juxta  quod  illi  inde  teatificati  fuerint  vcl  contineantur  vel  rcddantiir ; ' 
Capit.  819.  $  2 ;  Peril,  Legg.  i.  354.  '  Ut  pagenaei  per  iiacraiiieiituiii 
aliurum  honiinum  cauena  nun  inquirautur  nisi  tantum  dominica* ; '  Capit. 
S19.  I  I  ;  Brunner,  p.  88  ;  Baluze,  i.  p.  409;  Perti,  Legg.  i.  JJ?.  '  L't  in 
•imni  oomitatu  hi  qui  meliorea  et  veraciores  inveniri  poeaunt  cligantur  a 
minis  noatris  ad  inquiDilionea  faci«nda«  et  rei  veritateni  divendajn  et  nt 
adjutorcs  oomitum  tint  ud  justitias  facicnJaa;'  Cap.  829;  Pertz,  Liegg.  i. 
351 ;  Baluze,  i.  449.  Tlie  bt:)t  iuatancrs  for  comparison  are  the  Asaizet 
of  Clarendon  ami  Northampton,  the  Inqueat  of  Sheriffs,  and  the  Capitula 
of  1 194;  they  may  be  oomparcd  with  the  capitola  data  minis  in  So>, 
e.g. '  de  6delitat«  jusjurandum  ut  om^«  repromittant ; '  Pertz,  Legg.  i.  97  ; 
Baluze,  i.  267.  '  Inquimtor  qui  sunt  qui  debent  domino  re^n  hotnagium 
et  noQ  feoerunt;'  Inquest  of  SherilfB,  art.  zi.  'Item  justitiae  cnpiant 
domini  r^s  fidelitates  ;*  Asi.  Korthampt.  art.  5.  Or  again  on  the  subject 
of  criminals,  fugiuves,  ttrangera,  forgers,  the  elTect*  of  war,  abtmdant  coin- 
cidences of  the  most  striking  character  will  be  found  in  the  capitularies  of 
803,  806,  819,  829, 854,  860,  865.  The  foUowinj;  extract  from  a  capitulary 
(if  868  is  in  cli«c  parallel  with  the  instructions  for  the  Domesday  Inquest : 
'  Inquiraot  quoqiie  quot  (canonici,  etc. )  teiuiwre  avi  noatri  Karoli  et  doQiilii 
genitoria  nostri  Uludovici  unoquoque  in  loco  fuerint  et  quot  modo  aint;  et 
ubi  loca  a  Nortmannis  sive  a  quibuslibet  aliia  de^tructa  et  penitua  adnullata, 
qoot  ibi  nunc  propter  paucdtatem  return  et  devaalationem  eamndem  cod- 
atitui  v<rl  ordinari  poaaint;'  Baliite,  ii.  139. 

'  The  eoutiniiance  of  the  system  in  France  frooi  the  Karolingian  times 
<aBd  thniuyh  llie  Norman  perioai  is  propel  by  Dr.  Brnnncr  in  bi«  w.irk  io 
(pix,.,.-,.fU  'f.f..rr«l  tu  above.  The  most  curious  phenomenon  in  connrrion 
«r  fact  that  it  waa  only  on  English  soil  that  it  gained  much 

d<.>       _  ,  the  Nuttaan  lawyers  seeing  themaelvea  rapidly  outstripped 

by  ihuse  of  Kngland,  and  the  tnatitution  withering  away  in  the  rett  of 
France  until  it  became  ezUnut. 
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iDventlun  at 
Kenry  IL 


concoruB  of   the  churches  unci  of  private   iodiviilttala '. 

umkr  this  sj'stem  the  sworn  recognitors  were  rather  wit 

^thaii  judges  ;  they  swore  to  facts  within  their  own  ktuwli 

tiie   magistrate  to   whom  the   inquiry   was    entrusted 

inquirer,  and  he  inquired  through  the  ojith  of  men  i«rDrB| 

Bpe«k  tlio  truth  mid  selected  iu  cousequence  of  thtdr  el 

and  local  knowledge. 

Thutriutbe       Such  WU8  th(!  iustrumeut  which,  introduced  ill  its  roBKhi 

irwibyjufj.  plicity  at  file  Conquest,  was  develojied   by  the   lawycri  rfl 

Plajitagenet  perio<l  into  the  modern  trial   by  jury.      Ucnij 

'expanded  and  consolidated  the  system  so  much  that  be  WM  ■( 

unnatunilly  regarded  as  the  foimder  of  it  in  its  K.'  nctK 

From  being  an  exceptional  favour,  it  became  uxi  :, haul* 

part  of  the  settled  law  of  tlie  land,  n  resource  which  waa  op* 
to  eveiy  suitor.  The  recognitions  are  mentioned  by  B^ 
Niger '  as  one  of  his  expedients  of  tyranny  ;  by  Ranulf  GtwniB 
as  a  boon  conferred  by  royal  benevolence  on  tlte  people,  Mtk 
with  the  counsel  imd  const-nt  of  the  nobles.  John,  in  a  cluutrr 
granted  to  the  church  uf  Beverley,  fuibids  that  the  right*  of  tlal 
church  should  be  damaged  by  assixes  or  recogiiitions,  aad  aiU 
llmt  the  pleas  xhall  1>e  held  in  the  court  of  the  proroet  «a  livf 
were  in  the  reign  of  Henry  I,  before  recognitiona  or  -trtiiif  W 
been    ordained  in    the   kingdom ',      So   eorly    had    Henry  11 

'  The  coiuciJenoei  Wtween  the  practice  ile<crike<l  hr  Glaavill  aMJ  iW 
UBiige*  of  the  Greiit  Cofitumier  of  Normandy  have  of  course  let]  la  IM 
opposite  theories ;  one  that  the  Norman  mage  wan  a  Canity  ioutatMB  </ 
the  Engliah  ;  the  other  that  the  tyitem  wna  traiuplantad  faU-grevB  fnm 
Nommody  to  Kngland.  Neither  ia  true ;  the  system  of  leoogniiL-in  astewl 
io  Normandy  before  it  waa  bruught  to  Ijiglaad,  but  it  was  <ler«loM)t  la 
England,  and  that  development  probably  had  a  re6ex  influmra  at  N**^ 
niandy.  It  would  be  wrong  to  nuppue  that  the  Great  Coaiitmier  •ffe)^ 
an  exact  picture  of  the  Normandy  even  of  Henry  Il"«  n;i^{ii, 
more  that  the  Engliah  «y>tcm  developed  from  a  germ  whiuti  i«  repra 
l>y  thv  Great  Costumier.  There  are  however,  in  tlie  minnt«  InpU 
liarities  of  the  Norman  reoogriitinnJ  aa  described  in  that  wotfc,  £am  ^  • 
primitive  oliarncter,  a  tiiuiplicity  and  general  applicability  wkkh  Mca  1« 
thow  that  it  had  Ix-en  naturaliaed  there  in  a  much  earlitf  fom  tlkma  (t  vw 
in  Engl/iml,  and  thi>  confinua  the  historical  and  documrnlaty  •*iit«aaa 
11ie  whole  subject  ii  intereating,  but  it  iuvolvea  a  great  ^itaatHy  d 
minute  legal  details  which  hxve  yvcj  alight  conuexioo  with  our 
iouuirie*. 

'  Above,  p.  531.  note  1. 

*  '  Ubi  plaoiu  tnde  (ueruol  el  mm  ooatovrtmit  tempore  ngU  ] 
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nc<iiurcd  the  fame  of  having  inBtituted  tlie  system,  which  he 
hud  indeed  remcMlellid  and  nuule  n  part  of  the  common  right  of 
his  subjects,  but  which  hnd  certainly  existed  under  his  four 
pridecessors. 

The  itpplication  of  the  principle  to  legal  matters — for  we 
have  already  noticed  ita  fiscal  use — may  he  placed  under  two 
heads:  the  inquest  in  civil  matters  exemplified  iu  the  Great 
Assize  and  iu  the  Assizes  of  Novel  disseisin,  Mort  d'ancester, 
Darrein  presentment,  and  others;  and  the  inquest  of  present- 
ment iu  crirainnl  matters,  which  nppears  in  the  Astiaes  of 
Clarendon  and  Northampton.     "P^e  Great  AsMze  is,  according  Tbe  Gr^t 

to  Glanvill,  a  roval  boon  by  whioli  wholesome  iirovision  is  made 
* — ^  —   ^         -N.--*-«-..>-.. — -— _--s_-i::> -  -N, 


for  tEe"  li\'e§ofjnenand  the  in^gritv  of  the  Stlife,  sonrnt 
maintaining  their j^ghitoUieiwaessioii  of  their  I'reelioMa  tije 
suitors  may  not  bfl^ej^xjge^^  tli£~(Ioulltful  issue  oftrial  Jby 
Imttle.  This  institution  procecos  from  the  highest  e<iuity,  for 
the  right,  which  after  much  and  long  delay  can  fcarcely  lie  laid 
to  be  proved  by  Itittlc,  is  by  the  beneficial  use  of  this  constitution 
more  rapidly  and  more  conveniently  demonstrated'.  It  is  in 
fact  the  most  distinct  mark  of  the  original  equity  with  which 
the  royal  jurisdiction,  as  civili.sation  and  legal  knowledge  ad- 
vanced, was  applied  1o  remedy  the  evils  inherent  in  the  rough 
and  iudiscrinuuating  formality  of  the  popular  tribanals :  such 
the  inquest  had  been  under  the  Karolings,  such  was  tbe  recog- 
nition or  assize  under  the  Plnntagenets.  The  trial  by  battle 
was  in  England  an  innovation ;  it  wa«  one  from  which  the 
English  recoiled  as  an  instrument  associated  with  tjTanny,  if 
not  devised  for  the  purposes  of  tyrants  ;  and  the  charters  of  the 
Ixirougbs  frequently  contain  a  provision,  dearly  lionght  no  doubt 
but  greatly  valued,  tJmt  the  burghers  shall  not  be  liable  to  ita 
UEc'.  In  the  place  of  this  liarbarous  foreign  custom,  the  follow- 
ing machinery  is  applied ;  the  possessor  of  the  freehold  in  dispute 


An  e)|uitAbU 
inititution. 


TtUlbv 

tattle  dJs. 
UkerL 


|>nlri*  Duktri  vel  tempore  Henrici  re^p*  avi  p^trM  Buatri,  kateqium  rccwg- 
tiit-  ■ —  ■  • '  -iMiisne  in  rrgiin  miRtni  enrnt  constitutae  . . .  d  .  .  S"  Oct.  »ntin 
r< .  larto;'  Huiianl,  Ancinmc*  Loix,  ii.  188. 

,  do  Legibui,  li.  7  ;  nbove,  \>.  616,  note  5, 

''  S««  the  Charter  of  London,  Select  Chartera,  p.  108;  Wincharter,  ib. 

i66;  Lincoln,  il>.  p.  167;  »buTe,  p.  461,  not«  1. 
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applies  to  llin  Curia  R«gi8  to  stop  all  proceedings  in  Uk 
courts  until  a  recognition  lias  taken  place  aa  to  the  ri^it  vi 
cliiininiit' :  and  thereupou  a  writ  is  isBued  to  tlip  (<}i«ri 
effect.     Tlie  jwirty  in  jxissestion  is  thus  Etiiil  to  have 
self  on  the  assize  ;    unfllTie^^iext-^tep  ij<_jakjiji  hy^hc 
^vllo  (lemamlsawritbi;  wliicli  f'uuj;^u\vf^tLkiiij|T|t^  fif  t 
orjifiglibouiJiciodshiUlU  t_a;i2lv 

kniglit£_o£jJj£,_sjv3ie-,geijj}^^  lU-oJjirc 

which  uf  tliejijTOjiUgantsJiasUiecmUi-^  ri;.-) 
mic'stioijj^      The  wrnTnccoriliuji^ly  is  issaod,   ^  4^ 

Eheriff,  directing  him  to  summon  four  k  night  h  to  appMT 
AVestminster  to  choose  the  twelve.  They  appear  iu  due  conm 
and  under  oath  nominate  th«  twelve  recognitors,  who  ar«  tba 
Bummoued  to  appear  l>efore  the  king  or  his  justJeea  prrpiiW 
to  ninkc  their  declaration'.  On  the  day  fixed  they  pnitf 
themselves,  and  the  suit  proceeds  ;  if  the  twelve  are  .-vcuiuiiilrl 
with    the    circunif^tAnces  in    ('isputo  and    are    iiniuiinionj,  IW 


o«Uiort)i<   tnuisuction  is  complete;    tliey  ore  sworn  'that   they  will 

roouffnltiiriti  , 

fcpcak  folsehood   nor  conceal   truth      according   to    know: 


pained  liy  eye-witness  or  '  I>y  the  words  of  their  fathers  and  1^ 
such  words  as  tlu-y  are  hound  to  have  such  confideoce  iu  m  i' 
they  were  their  own'.'  Tlie  declaration  made,  the  santean  i* 
issued.  If  however  the  twelve  knights  or  any  of  tbrn  «« 
ignorant,  or  if  they  disiigree,  others  ure  to  he  called  in  whu  ten 
the  requisite  information ;  and,  when  the  complete  uomW  d 
twelve  unanimous  witnesses  will  depose  to  the  fact,  their  Tardict 
is  of  the  same  account.  The  proceedings  in  the  other  asRav 
ure  of  the  same  kind,  save  that  the  twelve  reeo^rmiora  ai« 
nominated  hy  the  sheriff  himself  without  the  tnterventia 
the  four  knights  electors  '. 

The  date_of  tht  ju'ieinaL  inactment  of  the  Great 


Reougnl- 

Uona  bef  ura  ^.^ 

tiw  lunoruit  unknown  ;   liut  the  use  i 
jiwUcOT.  . —  <">-<~^Tf^ 

18  prescnbea  in  the  (  ■ 


Oth«r 


•  GUnvUl,  ii.  7. 

•  Ibid.  c.  1 7. 

•  '  Reoognitiune  duodecim  legalium  lotninum;'  Ait.  J|;  Selecl  I 
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»  of  the  work  of  tlie '  capitnlie  justitia.'  From  GlnuviU  it  ia  clear 
"  that  such  litigfation  might  Iw  trnnsactctl  before  the  itinerant 
juisliceH ;  iiiiJ  the  Asbizc  uf  Xorlhaiiiptou  uf  1176  pluces  umuiig 
llu;  ucreticlu  of  tlie  eyre  n'i:«)guitionB  of  lliu  seisin  of  heirit,  ami  of 
'disHeiaiii  upon  the  assize,'  under  which  descriptioUH  we  may 
^^^teet  the  cu.>>e!<  of  Mort  d'auceater  and  Novel  dissei^iu'.  lu 
^^■194  the  grand  jury  of  the  liundred  are  empowered  to  act  ou 
P  all  tliK  )iUHini'y<i  of  tlio  hehsion,  in  wliith  are  includcil  all  recog- 
I  nitiuuij  and  assizes  ordered  by  the  king's  writ,  and  even  re- 
I  cognitions  under  the  Great  Assize  where  the  property  iji  dispute 
■K  worth  five  pounds  a  yeur  or  less^.  In  1 198  the  sum  is  raised 
Ho  ten  pounds,  and  Uie  elections  under  the  Great  Assize  are  to  be 
inade  before  the  itinerant  justices.  The  great  charter  of  John 
likewise  retains  the  three  recognilioiis  of  Novel  dis'i!ei»ii),  Mort 
d'uncester,  and  Darrein  presentment,  to  be  heard  i«  tlie  quarterly 
county  cooi'ts  by  the  justices  and  four  chosen  knights' :  and  the 
cliart«-r  of  1 2 1 7  orders  the  same  rule  to  be  obsei-ved  once  a  year*, 
except  in  crises  of  Darrein  presentment,  which  are  reservetl  for 
the  justices  of  the  bench.     The  recognitions  have  become  a  per- 

ruent  and  regular  part  of  the  county  business, 
riie   dexeloDnient  of  the  iui'v  o: 


rMentmeiit   is.  after  its  Th«  jury  <«f 
recoiistitution  or  creation  by  .Henry  J L marked  by^  curxespoud-  ..f  criiuin»u,J 
ing  slages  uf  progri-ss.     But  its  origin  is  less  clear.     By  some 
jurists  it  IS  brouglit  into  close  connexion  with  the  system  of 
compurgation,  tlie  jurors    who    present  the    list    of  criminals 
epresentiug   the  compurgators  of  the  accuser',  and   the  jury 

(lich  at  a  later  period  was  impanelled  to  traverse  the  preseut- 
mont  representing  the  compui'gators  of  the  accused.  Others 
again  connect  it  with  the  supposed  institution  of  the  collective 
frunkpledge,  the    corjHiratc    lesjjonsibility   of   the    tithing,  the 

iiidred,  and  the  shire  for  the  production  of  offenders,  wliich  has 
played  so  large  a  part  in  constitutional  theories,  but  which  rests 

1  '  Art.  5 ;  Select  Cluuierj,  p.  i  jj. 
I  *  Artielea  i  ami  |8 ;  Helecl  C'hkrten,  |i|i.  359,  16a. 
t*  Art.  iS.  *  Articles  13  and  15  ;  Sailed  C'h»rtfr»,  |i.  345. 

I*  'ITii*  i»  Uie  theory  nfRogge, m  itatiil  l>y  Bruniier,  pp.  25,  afi.     Jiiokeii 
a^n  atatol  the  fact  that  thrro  in  no  real  conneiiou  bctweoii  jury  nnil 
BipurKatiuu.    'J'lta  ououuuu  urns  of  thu  auiubcr  twelve  it  mUUwlinj;. 
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on  very  slight  foundatiou  of  fiict'.     The  jrilhborh  ttuM  neil 
body  of  compurgatora  nor  a  jury  of  preiteiittnent.      As  a  1 
of  histoiy  it  aeeraa  lnwful  to  rt-gai-d  thu  pretipiitmeut  u>>  a  \» 
the  duty  of  the  locul  courts  for  which  im  lunucmutial  oiitiq 
may  be  claimed  with  at  least »  stroug  prubability.      The  Icet  yam  I 
of  the  small  local  courts  do  not  draw  their  origin  from  auy  li» 
enactment,  and  hear  every  mark  of  tlie  utmost  antii|uitT.    & 
them  amercements  are  still  made  and  presentiuent^  olfeml  wtf 
oath,  although  their  action  is  restricted  and  supers<xled  hy 
expedients.     But  their  procedure  affords  some  wnrrunt 
licviug  that  the  twelve  senior  thegns,  who  swore  in  the  1 
court  to  accuse  none  falsely,  were  a  jury  of  presentmeot. 
juratoret  si/nodi,  in  the  ecclesiastical  courts  of  the  nintli  catfU}, 
might  furnish  a  precedent  or  parallel*.     If  so,  the  menUoo  of  lit 
juratores  of  the  sliire  and  hundred  which  occurs   in  the  H| 
Roll  of  Henry  I  is  accounted  for.  and  with  it  tiie  ueutiou  mt^ 
criminal  jury  in  the  Constitntions  of  Clai-eudon  *.    Tlic  obacnnfT 
of  tliis  side  of  the  subject  may  he  regarded  as  |i!(rnl!el  with 
scantiness  of  evidence  which  we  have  already  tiotic«d  as 
recognition.     From  the  year  1166  however  the  hisUtej 
criminal  jury  is  clear.    Bj^he  A^gizg  5(_C.'J^reiu^u 

eijch  cHj4iity_and  through 
twglxe  lai\'j^iLiiiCfi  of_theliuiidred  aiid_by,-feu|'  lawfti) 
eacli  townshjp,  'l)y  (heir  oatlij4iatihiy;_jw^_BM«lcj|»t™tk.' 
Jy  these  all  jwrsous  oTevif  fume  are  to  Vie  presented  (o 
justices,  and  then  to  proceed  to  the  ordeal :  if  thejr  &U  in] 
ordeal  they  undergo  the  legal  punishment ;  if  they  suatAtn  I 
deal,  yet,  as  the  jireseutment  against  them  is  ImisihI  on  tlie « 
of  the  neighlwurhood  on  the  scor(<  of  bad  clmructer,  they  ar*  i> 
abjure  the  kingdom  *.  Tlie  jiu-y  of  i 
more  ijcfi'nte  farin, 
nracter,  in  the  Assize  of  Northaiiinton',  and  in  the  Artirle 


'  Ttie  theory  orO.  L.  von  Maiirer;  Brunner,  p.  26. 

*  See  eipecially  Kegino  of  PrUm,  <le  cauiia  aynotlAlibiu,  UU  ti.  oa^  a. 
But  there  the  iuroni  of  the  eynocl  Jo  nut  prewsnt,  only  re|ily  to  ih»  imi<uij 
of  the  viniting  buhiip. 

"  Cuiuit.  t'lar.  ut.  6. 

*  Ajiiie  of  Clarendon,  art.  i ;  Svlect  ('hiu-lun,  |>.  I4}. 

*  AuiM  of  NoKhailuiilau,  a.rt.  I :  Select  ('li»rUr>,  \<.  IJ>. 


^wl'ul  kniahtB 
gntake^^md  tha£e  two jLaU  choone^^npon 
1  kiii(,'ht>  ol"  fiich  liutidrt^Lpr  wapentake,  or,  it  kuiglitj  lie 
fTtBgiu  ftud  fra£-"""'  f^  iiitttUiese^w^elve  niaj-  autUKCT 
H'S^aJs  cflflceniiiip  Uiejr  whole  liundred  or  wapeDtake'.' 
itls  oa  which  tbej-  answer  mclude~nol  only  the  assizes 
lave  been  already  referred  to  in  connexion  with  the  jury, 
the  pleas  of  the  Crown,  the  trial  of  malefactors  and  their 

Ewell  us  a  va«rt  amount  of  fiscal  business.     The  later  i^ut 
t  ol   these  juries  does  not   fall  under  our  prepent  of  u» 
,  Lat  it  may  be  generally  stated  thus :  at  an  early  {jeriod, 
ifore  the  abolition  of  <irdeal  by  the  Lateran  Council  of 
I  petty  jury  was  allowed  to  disprove  tlie  truth  of  the 
ment,  and  after  the  abolition  of  ordeal  that  expedient 
ito  general  use'.     The  further  cluuige  in  the  chanicter  t«i«r c 
jurors,  by  which  they  became  judges  of  fact  instead  of  jury, 
es,  is  conmiou  to  tLe  civil  and  criminal  jury  alike.     An  it 
difficult  to  find  juries  personally  well  infonnetl  as  to  the 
t  issue,  the  jurors  summoued  were  allowed  first  to  add  to 
umber  persons  who  puRsessed  the  requisite  knowledge, 
he  title  of  afforcement.     Mter  this  proceeding  had  been 
tne  in  use,  the  afforcing  jurors  were  separated  from  the 
ined   jurors    and    relieved    them    altogether    from   their 
it  of   witnesses.     The  verdict   of  the   jury   no   longer 
ited  their  previous  knowledge  of  the  case,  but  the  result 
ividence  afforded  by  the  witne8se.s  of  the  fact ;  and  they 
accordingly  judges  of  the  fact,  the  law  being  deckred  by 
tiding  officer  acting  in  the  king's  uame. 
1  these  points  we  see  distinctly  the  growth  of  a  principle  • 

Ktatiuu,  expecially  applied  to  tiic  work  of  the  county 
,  ill.  i6i ;  Select  Oiartcra,  p.  259. 
ihe  ■ulae<|Ueiit  iiUtory   ut  criminul  jury,  »ev  Funylh,  Trial   l>y 
199  "l-i  where  tlie  Irj;*!  ({ImwiU  v{  t)i«  iiutilutiun  in  irweJ  wiia 
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court!)  or  growing  up  in  tbeni.    The  'jticliciani  pui-ium'  ho* 
which  is  ineutioued  in  Mngna  CnrtA,  has  ■   widrr  AppHa 
than  this.     It  covers  nil  cases  of  uinerc-etuent  in  the  coa 
hundred,  und  the  miinorial  courts,  and  exhibits  a  princij 
rooted  in  primitive  antiquity,  is  capable  of  infinite  dcreli 
nnd  beueti(;iHl  iipplicatiou  ;  and  tliis  we  huve  seen  ex«inpttfi 
tiie  assessment  processes  tU'scribed  aljove. 

It  remains  then  hriefly  to  point  out  the  direct  conn 
between  the  jury  pystem  and  ciiuuty  representation.  In  4« 
earliest  existiug  records  of  recognitions,  t(»e  way  iu  whidi  Ut 
jurors  are  to  be  selected  is  not  clearly  laid  doirn '.  Tfae  nM|r- 
nitions  of  the  Noi-man  reigns  are  regardetl  as  acts  of  the  ttmt} 
court,  and  the  possil^ility  of  election  by  the  suitors  i«  not  tt- 
eluded:  it  is  however  more  probable  that  the  recogniton  ««n 
selected  by  the  sheritf,  possibly  by  rotation  from  a  general  Iwt 
^xjssibly  according  to  their  nearness  to  the  spot  or  ncquointui* 
with  the  business  in  hand.  Qji^ic  institutioi 
Novel  d i f sci "-i ii^Iort  dj i ice^tefr -tt*^d__n^rreir 
nheritTbuinnioiiod   the    reauisite   umiilxT   of 


umr«}"i»Tit  vf 

the    siidnf 


summons 

in 

Greof  Assize    was    differently   constHute^ 

nominated  four  electors  to  choose  the  twelve  recognjtti 

the  trial  took  place  before  the  justices  itinerant  in  tho 

or  before  the  court  at  Westminster'.     The  articles  of  1 194 

the  election  of  the  recognitors,  with  all  tho  other  b<mne«1 

the  ejTf,  in  the  hands  of  the  grand  jury* ;  those  of  i  198  1 

that  it  shall  take  place  before  tho  justices  in  the  full  oouaij 

In  the  early  Imtanccs  given  by  ralfravi-,  pp.  cUxvjii  9<j^  w  ] 

bua  (ac.  scyri*;  coiigregalia,  tliijitntur  jilure*  de  iUij  AagUa  04 

uoiuodu  teme  jacebant,'  4c.  ;  (j)  '  Pnteoipio  qiiixl  j>n»«oJ|>iaa  Ha 


*  tjuibua  (ac.  scyri*;  coiigregalia,  ttiijantur  jilurea  de  iUij  An^ja 
do  terrae  jacebant,'  Ac.  j  (j)  '  Prawipit 
lium  Vitalit  et  probis  vicinis  de  Hautwio,  y-<u>  Ilaaiu  iwatiiwiMi, 


4 


nuoiuodu  terrae  jacebant,  *c.  j  i^i)  '  rraeoipio  qiiixl  jin 
(ilium  Vitalit  et  probis  vicinis  de  Hautwio,  y-<u>  //n 
dicAnt  veritatein.*     See  ftVKive,  p.  4J7. 

'  Glanvill,  xiii.  3;  'Ali  initio  eligeiidi  niiiit  duojcclm  lilwri  «t 
bominps  do  \-icineto  necundnm  fonnam  in  breri  pxprvwam.'  th*  writ 
merely  orden  tbe  iberiir  to  tummon  anil  '  jmbrwiate  twelra  reeoynilAn. 
Kven  bore  however  tliere  wai  ruoiu  fur  a  real  eleotiau. 

*  Olanvill,  Si.  \o-ii. 

'  Art,  }  :  '  Item  ile  umnibiu  reccigiutiunibui,'  ^.  i  alioi*,  f.  661, 


i 
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irt' ;  Magna  ('Brta  completes  iJie  process,  enacting  that  the 
sizes  shiill  W  tnkeu  quarterly  in  the  coanty  court  before  two 
Btices  scut  by  the  king,  aud  four  kniglits  of  iho  county,  chosen 
the  county  *.     The  constitution  of  the  {jTund  jury  of  imfuest  Method  .if 
similarly  developed.     The  twelve  legal  knights  of  the  shire,  (irand  Jury, 
he  twelve  lawful  men  of  the  hundred,  and  the  four  men  of  the 
»w-nghip  mentioned    in    the    .\ssizc   of  Clarendon,   may   liave 
ppearetl  in  rotation,  or  may  have  been  selected  by  the  sheritl' 
■  the  hundrednian  or  tlie  reeve  :  but  in  1 1 94  they  are  nominated,     I 
brough  a  process  of  co-optation,  by  four  elected  knights  \    These  Prob»Ujr  > 
ted  knights  may  still  have  been  nominated  by  the  sheriff,  br  tho 
t  it  is  more  probable  that  they  were  chosen  by  the  suitors, 


I 


st  because  the  apfxiintment  of  coroners,  which  is  directed  in 

be  Bame  document,  was  made  by  election  of  the  freeholders, 

ad  intended  us  a   check   on   the  power  of  the  tiheiiff*;  and, 

econdly,  because  the  term  '  eligendi '  may  be  reasonably  iuter- 

eted  by  the  clause  of  Magna  Carta  just  referred  to  *.  The  mode  EkoUra 

nominating  the  grand  jurj-  was   modified  in  later  practice, 

id  the  firnieut  of  jKipuhir  election  was  altogether  eliminated  ; 

the  period  before  us,  however,  it  furnishes  an  imiM>rtant  illus- 

ation  of  the  usiige  of  election  which  was  so  soon  to  lie  applied 

I  parliamentary  representation.     In  Ixith  the  systems  of  judicial 

ry  we  have  thus  the  same  result,  a  body  of  four  knights  repre- 

euting  the  county  court  for  this  s]}ecial  purjuiFe,  in  one  case 

ertaiuly,  and  in  the  other  probably,  chosen  by  the  comity  court 

el£    In  the  fiscal  businees  we  have  another  analogy ;   tiie  iuii.t«ii..i 

rocttge  of  1 198  is  afiwested  before  a  knight  and  a  clerk  of  the  uMma". 

xeheqner  acting  on  behalf  of  the  Crown,  and  the  sherift'  and 


'  '  Et  capieiitar  curwii   eia  electiones   nugnae   audiae  per  maniUtiun 
Diiiini  regis  vol  ejoi  ea]iiUlU  joititue;'  Hoveden,  ir.  61, 
>  Art.  i«. 

'  '  In  ]>riuii«  eli^ndi  uunt  qiintuor  militet  de  toto  coioitAtu,  qui  p«r 
tcr&nientuin  iiuiim  cligant  duo*  legates  nutites  ile  quulil)el  Imiidrcilu  vel 
lrii|jent«c'Co,  et  illi  duo  eli)^ut  auper  ucr«menliim  iiuum  x.  iiiililfii  de 
ioitulU  liuiiiiredia  vtl  wwMfluUu-ci*;  vel,  ti  iniliU'a  defueriul,  lfg»le»  vt 
l>i«n>ii  liiimiiiea,  it*  qucxi  Illi  xii.  in  nuiul  reapondeaut  de  ouinibiu  capi- 
nlia  de  UjU>  hundrr<l<i  v<<l  wnpcntacoo ; '  Uuveden,  iii.  j6i. 

*  Art.  to.     HovchIcii,  iii.  36.^. 

*  *  (.'uu  quatuur  militibu*  cujudibet  comitstn*  rlectia  per  oouiitatuiu ; ' 
1^. 
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lawful  knightB  'elccti  ad  hoc'  acting  on  belmlf  of  tbo  tihin:  I 
wns  collected  by  two  knifjrlita  of  thi!  liundreii,  who  p«i<l  it  Ulkl 
BberiiT,  nud  lie  accountL-d   for   it   at.  the  Kxclicqner'.     W«  ml 

vxet-uuHi  on       1  ,     .  1 

luiunt )>.r     thus  preiHired  tor  the  great  executory  meusarr  of  1215. 
ciinMD  which  the  articles  of  the  charter  were  to  be  oarritNl  uat  b^u 

(iMh  thfni.  t  inquest  of  twelve  sworn  kiiigbta  in  eiicli  coaul\ 
county  court  and  of  the  county  itself*:  luid  we    .. 
summons  to  the  council  at  Oxford  of  1313,  in  which  the  »lierf 
of  cnicb  county  is  ordered  to  send  four  discreet  int-n  nf  his  rooiiti 

I  to  sjjeuk  with  tlio  king  on  the  business  of  the  re>alm  '.     lo  tW 

four  discreet  men  of  tlte  shire  we  detect  the  old  renresentkti^ 
idea  of  the  four  good  men  of  the  township,  who  appeai«d  in  1 
shire-moot:  now  they  are  summoned  to  a  natiouol 
which  is  itself  a  concentration  of  the  county  courta.  It  it  \ 
however  yet  certain  whether  the  four  discreet  men,  the 
cessors  of  the  two  discreet  knights  of  latt-r  tinu-s,  wore  on  tUi 
occasion  elected  by  the  shire.  On  the  analogy  of  th«  olW 
elections  it  might  be  presumed  that  they  werr  ;  Lut  tbd  fad 
that  only  a  week's  notice  was  given  to  the  sherifi'ii  sr-ema  lo  pt^ 
elude  the  possibility  of  n  general  election.  Nor  is  it  iiuinwn 
to  antedate  the  growth  of  an  institution,  when  the  lut«rat«p*of 
its  development  are  distinctly  traceable.  Whether  or  no  ik 
fourteenth  article  of  the  Great  Charter  iut<nde<l  to  provide  lir 
a  representation  (jf  the  minor  tenunts-lu-chief  liy  u  body  of 
knights  elected  in  the  county  court,  we  see  now  the  three  j»rio- 
ciples  involved  in  such  representation  already  in  full  workiny, 
although  not  as  yet  distinctly  combined  for  this  purj)oe«.  We 
have  a  system  of  representation,  we  have  the  practice  of  electi>«, 
and  we  have  a  concentration  of  the  shires  iu  the  great  coancil 
The  struggle  of  eighty  years  which  followed  the  net  of  Kuany* 
mede  not  only  had  to  vindicate  the  substantial  liberties  iuTalicd- 


Th«elo- 
iiiouUi  of  « 
rapOHOU- 

tivo  •>«1«lll 

nt  w\irk 

lirflita  tl.n 

(•rMt 
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'  Hoved*n,  iv.<6  »q. ;  Select  Cliarters,  ;■    ••-■    •'■•.■    • 

'  XiK,  ^S  :  '  hiutim  inmiirantur  per  <lu. 
aomiutn,  <\\a  ilelH-iit  dig!  ptr  iirubos  \\>-y. 
ftlno  Piit«-ut  HulU,  i.  I  go ;  Srleot  Cliortfra,  p.  J07. 

'  *  Kt  i|u«tu<>r  iliscreVn  liniuine*  de  cumiUtu  tuo  iltnr  rmirv  f^cuaa  wl 
n»>  kil  eiitiijvui  truiiniim  ad  loquoiiJum  nukUcuin  ilo  i'  ~ 

Kcporl  nn  ili«  I)i^'iiitjf  cf  a  I'cor,  Ajiji.  i,  Ji.  i  \  Solni 


^gggl 
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,  that  act,  but  to  sharpen  aiul  perfect  and  bring  intu  effective 

ml  combined  working  every  woaiwn  which,  forge<i  at  difl'erent 

ueis  iind  for  diflert-nl  (luriMjaeg,  cuuld  be  uiadL-  useful  for  the 

lintciiuiicc    of    Eelf-govemment.     The    humble    piXK-ossie-i    by 

frhich  uien  had  made  their  by-lawa  in  the  manorinl  courts  and 

Berced  the  oflV-nders ;  by  which  they  had  a8seK*ed  the  estates 

'  presented  the  report  of  their  neighbours  ;  by  wliioli  they  hud 

to  work  with  the  judges  of  the  king's  court  for  the 

niuation  of  questions  of  custom,  right,  justice,  and  CHjuity, 

ere  the  traiuiug  for  the  higher  functions,  in  which  they  were 

work   out   the  right  of  taxatiou,  legislation,  and  political 

et^rmination  on  national  action. 

165.  The  history  of  the  towns  presents  some  points  of  marked 

contrast  with  that  of  the  shires ;  aud  these  shed  light  on  the 

ftter  separation  of  interest  between  the  two  classes  of  conimuni- 

es.     Tlie  whole  pcrio*!  was  one  of  great  development  in  this 

itpect;  Henry  II  and  the  ministers  of  his  sons  encoumged  the 

uwth  of  the  mercantile  spirit,  and  reajicd  tl»e  benefit  of  it  in  a 

Bry  great  increase  of  revenue.     The  privileges  of  self-govcrn- 

eut  and  self-assessmeut,  exemption  from  the  interference  of  the 

beriffs  aud  their  arbitrary  exactions,  the  confirmation  of  guilds, 

be  securing  of  corporate  property,  the  free  election  of  magistrates, 

Biid  tlie  maintenance  of  ancient  customs,  in  many  cases  to  the 

Kclusion  of  the  general   refonos,  are  all  of  them  matters  of 

Lilt   liberally    Wstowed    or   sold    without    reservation.     The 

charters  of  Itichard  and  John  are    very  numerou-s ;    those  of 

lenrj-  II  are  fewer  in  number,  and  do  not  furnish  us  with  a 

DC  to  any  progressive  policy  on  tlie  king's  part,  such  a.**  might 

ivc  lieen  inferred  from  his  general  practice  in  other  matters. 

those  few  to  wliich  uu  approximate  date  can  be  UHsigned,  the 

iviloges  granted  arc  not  much  greater  than  was  the  case  in 

be  ri-ign  of  Henry  I :   but  the  Pipe  Rolls  contain  great  numbers 

'  instances  in  which  the  purchase  of  additional  fiivours  is  re- 

ied.     In  some  of  these,  perhaps,  the  favour  is  obtained  merely 

the  »ingle  occasiou,  iind  in  such  cases  no  charter  neeil  liave 

>en  drawn  up.     In  other*,  where  a  permanent  privilege  was 

light,  the  oliurter  in  which  it  was  contained  must  hiive  been 
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lost  or  destroyed  when  its  importance  had  b«en  iTmiimimWI 
11  new  gruit  of  »till  greater  favours.  Tlie  charlrn  of  Rid 
bfloiig  chiefly  to  his  eurly  years,  espceinlly  lo  tlie  fint  M 
when  he  was  ouxiously  raising  niouey  for  tlic  t'rusade. 
of  John,  however,  extend  throughout  the  reign,  aud,  beinfi 
rolled  imiong  the  royal  records ',  have  survived  in  grwit  i 
the  dangers  in  which  the  earlier  grants  perished.  They  i 
the  tonii  constitution  in  almost  every  stage  of  devclopmBiit,  i 
iu  every  part  of  the  kingdom.  Helston  and  Hnrtlepool  »r»l 
striving  for  municipal  oi-ganisation  * :  one  town  is  rich 
to  puichase  a  constitution  like  that  of  Oxford  or  Wittrb 
another  is  too  |ioor  or  too  humble  to  ask  for  nioT«  thu  I 
merchant  guild,  or  the  Jirma  hurgi,  or  the  coiiditiuc  of  • 
borough*.  Amongst  the  more  privileged  commatiitics 
varioties  of  custom  prevail,  and  provincial  lawa  of  eonsiJertlil 
antiquity  prolmbly  underlie  the  customs  of  the  largvr  tinm 
T/ondon,  AVinchest«r,  Oxford,  Norwich,  aud  others,  aupar  « 
typical  constitutions  on  the  model  of  which  pnviIe|fe«ar«gT«ttt^ 
to  the  more  humble  ftsj)iniiit.s  * ;  and  to  their  prnctlce  the  I 
enfranchised  boroughs  are  referred,  iu  case  of  a  diapute  as  to  I 
interpretation  of  the  charter.     Thus,  beside  the  c..  ra 

which  would  lead  the  mercantile  communities  to  :  ^therj 

cases  in  which  there  was  uo  ground  for  rivalry,  and  beside 
common  privilege  which  exemj)ted  them  from  the  jurisdic 
to  which  their  country  neighboura  were  amenable,  tliey  i 
ill  common  a  quantity  of  peculiar  customs,  which  kept  Uwi 
getinfs  of  the  kingdom  as  a  class  by  themselves,  altl»ougfa 

'  Rotuli  Chartnruin,  eiHteil  by  Sir  T.  DulTua  Hanly  in  iSj- 

'  lUit.  ("hart.  pp.  86,  93;  Select  C'lmrters,  pp.  Ji.'J,  31^. 

'  Tli«  Hiirtle|ji«)l  cluu-U-T  omHruiH  to  tlie  komiiia  ot  Hkt  '■ 
they  \te  free  barghers;  that  uf  Helstoii  Iwgiiui  with  «  |fT»nl  r 
free  borough,  »nil  have  a  inerchaut  ^iiihl :   a  necoiiJ  charter    •■      ii._;^- 
cuiitaiiu  thu  i-ettleuent  of  the  ferm.    The  charter  of  Kingitna  Ida  ite 
fenu  to  the  homiiiet ;  Kot.  Clmrt.  p.  51. 

'  Hartle|>ool  in  to  havethe  Kkine  rightx  111  K>  ^  '■Vm  Vorii; 

Norwicli,  I.iiieciln,  anil  Northampton  at  Lonil'  ,  tltm 

town  for  Walliiiij'forJ,  Atidover,  Salisbury,  Ih-li  ■  • 

and    Lyim;    Wiachester  or  Oifonl    dir  Pm 

\V'inohfBt<*r  or  Ixmdoti   for  \V(lU»!»;   Liiunw*'-  .    „,     .  ..^ 

Scartxjrougli ;   liriatnl  U<r  itubiia ;   Nortluuiiptun  li>r  itrimtby  ; 
for  Buuuicr. 
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viT,  as  wftb  Ihc  case  in  Scotland  and  in  Germany,  adopted  a 

coiifoclerate  bond  of  union  or  organised  themselves  in  leagues. 

Thi?    boroughs    under    Henry    I    had    probably,    when    they 

itaiued  any  privilege  at  all,  obtained  the  conflmiation  of  the 

rchant  guild,  and  by  the  agreement  for  the  Jimut  buriji  bad 

inited  the  exactions  of  the  sheriff,  bo  fur  as  regarded  the  ferm, 

nit  hough  the  taxes   properly  bo  called,  especially  the   tallage, 

re  still  collected  by  him.     They  had  aUo  in  some  cases  ob- 

ned  a  right  to  have  all  causes  in  wliich  they  were  engaged 

led  within   liieir  own   lioundarics.      If  then   the   ii>heritf  still 

itaincd  judicial  authority  over  them  he  must  come  and  hold 

court  among  them.     But  tuch   a  practice,  whilst    in  one 

pect  it  naved  them   from  the  risks  of  the  county  court,  in 

another  exposed  them  to  the  exactions  of  tlie  sheriff,  who  might 

come  and  hold  'scotale  '  at  his  convenience,  and  so  wring  money 

from  his  entertainers.     It  was  therefore  a  great  point  to  exclude 

the  sheriff  altogether ;   and  iu  order  to  do  tiiis,  an  indejieudent 

agistracy  must  be  founded,  the  right  of  election  obtained,  and 

power  to  treat  directly  with  the  royal  officers  on  the  questions 

taxation.    These  then  are  the  points  most  commonly  secured 

a  fine  or  charter. 

The  right  of  excluding  the  sheriff  and  having  their  own  pleas 

decided  on  their  own  ground '  involvetl  their  exemption  from 

the  ordinary  sessions  of  the  county  court ;  and,  as  their  cnstoras 

were  confirmed  by  the  same  act  that  served  to  exempt  them, 

they  lost  the  benefit,  or  escaped  the  burden,  of  innovation.     The 

exemption   of  the  citizens  of  London,  Winchester,  and  other 

towns  from  the  duellum*,  after  it  had  been  introduced  into  the 

ire-moot,  no  doubt  arose  in  some  <le^ree  from  this:  when  the 
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'  K.g.  in  the  thirty-fint  year  of  Henry  II  tlic  men  of  Cunbridge  pay 
300  mailu  of  silver  and  a  marlc  of  gold  to  have  their  town  at  ferm  aiul 
'  rju  vic«coiiie«  N  inde  intromittat ; '  here  iit-le  may  refer  only  to  the  ferm. 
I'llm'a  charter  (Rot.  Chart,  p.  8j)  grant*  to  them  'quud  nuUiu  eorum 
extra  mnr.' '  •■•-™:  f'-  '  ""ijihruffe  de  n'!-  .i..;"-.  prat-t«r  placita  de 
fcxtcriorilj  :;vrii»  et  niii.  ;■*.'     The  cliarter 

wich  (fnviit^  ra'nuUaui-  aiu  roinilutiiii  vel 

redoruia  niai  coram  juatitiii  nrwtri« ;'  ib.  p.  fi, 
'  '  Quod  niiUiu  porum  faoiat  duellum,  et  qiuid  ile  placitU  ad  coronam 
iKit4eDlihu>    >e    [>o«*inl  diaialionare    tecunaooi    cunauetudinem    oiviom 
[vitaliii  Lundoiiiaruiii ; '  Charter  of  Korthampton,  Itol.  Chart,  p.  45. 


HlMlnll  of 


toww  «r«r»  nfmm0mk  If 

WW»  iwiliiyniiiwt  liynfent ;  Kadxhejwen: 

Jnrx,  tti  BMH  ot  Ihtn  own  htiy  aad  mx 

'Dmm  iifMkfM  bnohred  aluoat  of  imjumiIj  •  rnaodeOiag  of 
Um  IomI  BHigiiftrB<ry ;  tlic  tiifhl  of  electing  Uwir  own  reere  or 
prMiWMitn*  WM  not  t\w  iMuit  imporUnt  of  tlie  rojral  gifts.  Tliia 
(liin  ii/il  u|<|wiir  ill  (he  chnrteni  of  Henrjr  II ;  it  is  found  ooeir 
niixislly  ill  iiiiMH!  of  l<ir'>uir<l ',  and  very  commonly  in  tboM  of 
J'tlin.  Il  'I'w*  not  however  reom  certain  that  this  difference 
iiii|i|l<iii  mi  lulviinro  townrd*  frtcdom  in  the  matt«r ;  and  it  u 
iMil  iiii|iri>l>i>l>l>'  lliiil,  wliilit  the  horoufiifhH  continued  under  tbo 
liiniliiu<'iiii'iit  >if  lliu  nherill',  uu  oflicu  uf  wi  little  practical  import- 
iiiHT  iih  tliiit  itC  lilt'  reeve  timy  have  been  filled  up  by  election. 
Wlirii  iMPWKVei"  llie  reeve  iiiid  the  prolii  homines  became  the 
)(iivm'iiiii|^  l)ody,  it  tiiiiy  well  he  supposed  that  the  appointment 
Would  lie  II  in»tt4'r  of  serious  question.  The  citizens  of  Lincoln 
lire  »>iii|iii\vered  by  Riehiird  to  miiko  their  own  reeve,  who  is 
however  In  bn  ik  |ierson  qimlilird  to  serve  both  them  and  the 
kin|{;  by  John  they  are  dii"octe<l  to  choose  two,  who  will 
ri'erived  an  their  ivpivncntiiliven  at  the  Exchequer.  The  burghi 
of  Noltii)){lmm,  nreording  to  John's  Charter,  may  appoint 
rfdYo  annually,  bvit  the  kinj;  resei^es  the  power  of  nrmoTuig 
uuAt  |M>rMM> ;   those  of  Shrvwsbary  dxxiae  two,  of  wImmi  t^ 

■  Sm  riJ^rniYf,  Kngttsti  ConmanwwiUi.  |>f.  ai^.  tjf. 
>  Kt  >-«»i  •uuiuMMli  ftiHtat  MM  mnm  jattitiMt  wHaaM  rm  am  n 
WMMiiim  tW  baice  ■■•  ^  rial  |vo  «i*  < 
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tteriff  prcftontB  one  at  the  Exchequer :   those  of  Northiimpton, 

by  the  common  counssel  of  the  towu,  are  to  chcose  two  fit  peftona 

and  present  thcra  to  the  blieriif,  who  will  present  ojic  of  them  ut 

lie   Exchequer  to   pay  their  own   ferra'.     Roth   Lincoln   and 

lortlmmjiton  are  to  choose  four   coroners,  to   keep  the  ploaa 

of  the  Crown  and   l>e  a  check   on   the  reeves.     Under  tlicso 

KgiHtrates  the  old  IochI  court*  retained  their  orgnnifation,  or 

lifted  it  only  by  the  mixture  of  the  guild  custom!),  M'hich 

ere  also  of  great  antiquity'.     The  new  borough  courts  were 

be  old  courts'  of  the  township,  the  hundred  and  the  shire, 

under  new  namei&  *. 

The  finnncinl  arrangements  of  the  towns  have  been  alreatly 
mentioned  under  the  head  of  taxation.  From  the  V'lyc  Rolls 
Mid  the  Dialogue  dc  Scaccario  wc  learn  that  they  made  their 
separate  terms  with  the  justices  of  the  Exchequer.  Besides  the 
coniroou  payment  however,  the  hcher  burghers  were  often  pre- 
vailed on,  by  force  or  persuasion,  to  promise  additional  sums  to 
relieve  the  king's  necessities":  a*  demesne  of  the  Crown,  for 
such  most  of  them  continued  to  be  even  by  the  terma  of  their 
enfianchiseraent,  they  were  subject  to  tallage  which,  although  it 
tight  be  occasionally  mentioned  iu  tho  national  council,  was 
ried  by  the  feudal  right  of  the  king  as  lord.     Next  to  this  the 


ElccUnn  of  ' 
iKi  rough 


'  •  Tlie  Chart«n  will  lie  found  in  t!ie  Rot  Ch»rt*min ;  that  of  S1irew»- 
y,  p.  46;  Northampton,  p.  45;  Nottinghun,  p.  39;  Lincoln,  p.  sfi\ 
Houcetter,  p.  57  ;  Ip«wich,  p.  65. 

'•  See  above,  pp.  448  »q.     The  pnwagei  in  charter*  which  refer  t<)  the 

_  of  tba  merchant  guild  aa  distinct  fr«m  the  body  of  burgher*,  na  at 

\Vinch«<ter  and  GIonc«t«r,  probably  indicate  that   in  thcM«  Untut  ilia 

private  jurisdioliona  of  the  l/isbop  or  other  lord  remnined  apart  trova  the 

general  borough  organieation,  or  were  not  contolidated  with  the  guild, 

'  John  grants  to  the  burghers  of  Leiceetrr  that  all  sale*  of  land  of  the 

townti  ■'  r ,[.,.  vl„,.,  ;„  tl...  ,„.,/ V  nhall  be  valid ;  Itot.  Chart,  p.  J). 

The  c.  ^lia  are  often  called  taffh-mttolt  t 

and  til'  i  .  've,  p.  461. 

*  I  hare  nut  tlioujihl  it  nnimiry  w  r«capiiulate  what  wa«  Mtid  above, 
pp.  45J,  457,  alxiut  tlie  elaux:  of  enfranchlaenient :  which  became  probably 
a  pari  nf  the  couuimti  law  before  the  rtrigti  of  John. 

^  Like  the  beuexolencen  or  tlio  compulsory  loans  of  later  times:  (r.g.  in 
the  liyth  of  Henry  II,  after  the  cititena  of  Loudun  had  paid  ^666  i;<  ' 
de  Koro  Jono,  Iteiner  aon  of  Berengar  pays  100  marks  de  promutSoii' 

promUes  are  however  more  frequent  in  the  oaaea  of  eocleria:!'^ 

iiiu,  in  which  it  might  lie  more  important  to  rMognite  the  Tolnutary 
faster  of  the  payment.     See  Madoz,  Uut.  Exch.  pp.  404,  40J, 
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'  (cotale  '  seems  to  have  been  the  most  burdensome  local  custom. 
Tlie  nature  of  this  exaction  is  very  obscure.     It  was  however 
levied   by  the   sheriff  for  his  own   emolument,  probably  as   a 
reward  for  his  services  iu  maintaining  the  peace ;  and  wus  raised 
by  a  process  similar  to  that  by  which  the  guilds  raised  their 
common  funds.     Whether  the  sheriff  could  compel  the  burghers  j 
to  make  offerings  of  malt  from  which  a  '  scotale '  was  brewed,  H 
Uie  proceeds  of  which  went  into  his  purse ;  or  (he  name  simply 
means  a  gathering  of  the  burghers  at  which  they  were  compelled  ^ 
to  promise  contributions  to  the  same  end,  or  at  which  heavy  H 
fines  for  non-attenJance  were  inflicted,  it  is  difficult  to  say'. 
Whatever  it  was,  however,  it  was  a  burden  from  whiclw  the 
towns  were  anxious  to  be  relieved,  ami  the  relief  was  either  a 
step  towards,  or  a  result  of,  the  exemption  from  the  authority 
of  the   sheriffs'.     Free   election   of   magistrates,    independent 
exercise  of  jurisdiction  in  their  own  courts  and  by  their  own 
customs,  and  the  direct  negotintiou  of  their  taxation  with  the 

'  'Scotalen  were  abuxos  pnt  upon  the  king'ii  people  by  hiR  officers,  wtii> 
iuTited  them  to  driuk  ale,  nnd  theo  iiiiuie  a  collection  tu  the  intent  that 
they  should  not  vei  nor  infunu  iigiunst  them  for  the  crimes  they  hiul 
committed  or  fhould  commit;'  Brady,  Boroughn,  App.  p.  I,^.  The  deri- 
VKtion  of  the  word  is  (juestionable  :  .Spolmku  thought  that  it  might  he 
derived  from  Scot  and  tallia,  in  the  sense  of  a  payment :  it  is  pnanble 
that  the  latter  Bvllable  may  be  connected  with  htill  (as  in  Gildhalla) ;  but 
the  connexion  with  the  drinliing  custouui  is  quite  clear,  so  that  the  proba- 
bility is  in  favour  of  the  more  obvious  derivation  from  scot  (payment)  and 
ale.  The  Constitutions  of  1 136  forbid  teoiiillae  along  with  aliae  jwtatioim ; 
Wilkins,  i.  636.  The  later  ehurch-nlc  was  a  custom  of  collecting  contribu- 
tions of  malt  from  the  parishioners,  with  which  a  qnautUy  of  ale  wsa 
brewed,  and  sold  for  the  payment  of  church  ex{<«nses.  The  custom  of 
fining  absentees  and  drinking  the  fines  may  also  be  connected  with  it. 

'  K.  g.  see  Richard's  charter   to  Winchester,  Select  Charters,  p.    a66. 
Other  officers  however  could  make  scotale  besides  the  theritf',  and  the 
prohibition   is  generally  extended  to  the  reeve  and  otlier  royal  ofBcers. 
.Sa(t  to  say,  even  the  archbisho|i  of  Canterbury  occasionally  did  it,  ai  ii 
shown  by  the  following  passage  from  .Soniner  on  Gavelkind,  which  further 
illustrates  the  nature  of  the  burden :    '  Item  si  dominus  archiepiscopus  I 
fccurit  scotallam  in&a  bosonm,  quilibet  terram  tenens  dabit  ibi  pro  se  et 
ozore  sua  53  oh.  et  vidua  vel  koLarius  I  ob. ;'  '  memorandum  quod  predict! 
tenentes  debent  de  consuetudine  inter  eo«  facerfl  scobvlium  de  16  den.  et 
ob.  ita  quod  de  singulis  6  denariis  detur  unus  dennrius  et  obolns  ad  po- , 
tandum  bedello  doinini  archiepiscopi  supra  dictum  feodum.'    Walter  abbot! 
of    Mnlmesbury    (IJ05-IJ3J)    released   the    townsmen    from    compnlsory 
attendance  at  three  seotales,  at  Christmas,  Passion-tide  and  Michaelmas, 
/or  a  fine  o{  13s.  4<l.  and  atmoal  payment  of  30*.;   Keg.  Malmeab.  ed.  . 
Brewer,  i.  446.  I 
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officera  of  the  Exchequer,  were  no  unimportant  steps  in  the 
attaiiiment  of  inuniciiial  iiideiieiulenoe.  Nor  was  any  such  step 
retraced  ;  every  new  charter  confirmed,  and  many  of  them  re- 
hearsed in  detail,  the  cuBtoms  allowed  hy  the  earlier  grants 
winch  they  superseded. 

The  city  of  Loudon  still  furnishes  the  tyj>e  of  the  most  ad- 
Tflnced  privilege,  and  the  greatest  amount  of  illustrative  detail. 
Yet  even  the  history  of  London  ia  obscure.  We  can  trace  changes 
in  the  constitution  of  the  sherifTdum,  we  have  the  date  of  the 
foundation  of  the  communa  and  the  mayoralty;  wo  come  upon 
occasional  marks  of  royal  jealousy,  and  exaggerations  of  civic  in- 
dependence ;  we  can  see  two  parties  at  work,  the  one  moved  liy 
the  court,  the  other  hy  the  municipal  instinct ;  we  can  discern 
the  points  at  issue  between  the  rich  and  the  poor.  Still  these 
features  scarcely  blend  into  a  distinct  picture,  or  furnish  a  con- 
secutive Etory. 

London  was  represented  at  the  Exchequer,  during  the  first 
fifteen  yeiirs  of  Henry  II,  by  two  sherifl'B,  instead  of  the  foui' 
who  appeared  in  1 130,  and  who  reappear  in  the  sixteenth  year. 
In  1174  the  smaller  number  recurs  :  from  1182  to  1189  only 
one  sherilT  acts'.  At  the  coronation  of  Hichard  I  the  two 
eherilTs  are  Eichard  Fitz-lieiner  aud  Henry  of  C'oruhell,  the 
latter  of  whom  was  Master  of  the  Mint  and  sherifl"  of  Kent'; 
the  former  was  the  head  of  a  srreat  civic  family;  his  father 
Reiner  hud  been  sherifl' from  1155  to  1170,  and  Kerengar  liia 
grandfather  may  not  improbably  have  served  before  him.  In 
the  struggle  between  John  and  Longchamp  in  1191  these  two 
magnates  are  found  on  different  sides  ;  Richard  Fitz-Keiuer  is 
the  host  and  supporter  of  Juliu,  Henry,  as  his  duty  to  the  court 
comjjelled  him,  takes  the  part  of  the  chancellor.  When  accord- 
ingly in  the  midst  of  the  struggle  John  took  the  oath  to  the 
communa  of  London  and  was  followed  by  the  whole  body  of 
barons  who  adliered  to  him,  it  is  jtrohable  that  he  acted  at  the 
suggestion  of  Richard  Fitz-Reiner,  and  gave  completeness  to  a 


TwoputiM 
mnioog  the 
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'  See  (he  tliirtv-fint  Iteport  of  the  Deputy  Keeper  of  the  Recotdi,  pp. 
307,  joS ;  Mftdox,  J'inua  Burgi,  pp.  164,  165. 


I 


Mftdox,  Hiat.  Exch.  p.  631 ;  Hoveden,  iii.  pref.  pp.  IzxvU,  Ixxriii. 
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niaiiicij>al  ronfrtitntion  wliich  had  long  been  stmgglisg  f< 
recognition  '.  Immediately  after  this  confirmation  of  the  com* 
muna  we  find  Heury  tlie  son  of  Alwj-n  mayor  of  London*: 
the  sh"-Tiffn  c^aee  to  W  the  ruling  officers,  and  become  merely 
the  financiiil  repre«entativeii  of  the  citizen!!,  who  are  themselvet 
properly  the  '  farmers  '  or  shcrifls  of  London  and  Middlesex '. 
It  is  a  saying  among  the  citizens,  that  '  come  what  may,  the 
Londoners  should  have  no  king  but  their  mayor.'  Henry  Fitz^, 
Alwyu  is  mayor  for  life ;  two  years  after  his  death,  when  John, 
a  month  Wfore  the  Great  Charter  was  extorted  from  him,  wm 
buying  help  on  every  side,  he  granted  to  the  •  barone« '  of  the 
city  of  London  tlie  right  of  annually  electing  the  mayor*.  The 
privilege  was<  ineffectual  so  far  as  it  was  intended  to  win  the 
support  of  the  Londoners,  for  a  fortnight  after  it  was  granted 
they  received  the  barons  with  open  arms  *.  The  duty  of  »n»- 
titiniiig  tlieir  })rivil^es  fell  accordingly  on  the  borons :  their 
customs  were  guaranteed  by  the  thirteenth  article  of  the  Cliarter, 
and  a  clause  was  added  jireserving  like  rights  to  all  the  cities, 
boroughs,  towns,  and  sjeaports  of  the  realm.  Lastly,  as  one  of 
the  twenty-five  Iwrons  chosen  to  execute  the  Charter,  appears 
the  Mayor  of  London. 

Tlie  establishment  of  the  corporate  character  of  the  city  under 
a  mayor  marks  the  victory  of  the  communal  principle  over  the 
more  ancient  shire  organisation  which  seems  to  have  displaced 
early  in   the   century  the   complicated   system   of  guild   ani 
franchise.     It  also  marks  the  triumph  of  the  mercantile  ove: 
the  aristocratic   element.     Henry  Fitz-Alwyn  may.  have  bee: 
an  hereditary  baron  of  London*,  but  his  successors,  Serlo  I< 
Mercer,  Ralph  Eswy  the  goldsmith,  and  others,  were  dearl; 


1 


■  Ub.  C'Mub.  Ang.  Sac.  U.  397 ;  0pp.  iv.  404,    Cf.  B.  Devixea,  p.  38 
K.  Diceto,  ii.  99. 

'  Liber  lie  Aiitiqnia  Lcgibua,  p.  i.  lie  wu  one  of  the  treaanrera  of  the 
Hum  n^ae<l  for  the  king'n  raiiaoin;  Hnvedcn,  Ul.  211. 

'  Madox,  Finiia  Burgi,  p.  i6j. 

•  It  U  dated  May  9,  i  JI5  ;  Rot.  Chart,  p.  207  ;  Select  Charten,  ii.  31 
'  On  the  34th  of  May ;  M.  Pnrii,  ii.  S87. 

•  He  wa»  motit  probably  deacende<)  from  Ailwin  C'ild  who  fonadeii 
licrmoudsey  priory  in  io%i-,  ».nd  ho  was  liimnelf  a  benefactor  of  Bor. 
niondtey  ;  Slap\«ton,  Vib.  Ac  J^uu.  V*%%.  V\. 
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ktriulcBmen '.  It  would,  doul>tlc88,  be  unsafe  to  urgue  thut  m«r- 
atilci  pursuits  were  nt  thU  time  regarded  witL  anything  like 
Butfini't  ill  England.  The  fwling  ib  one  of  the  results  <if  the 
growth  of  Cctitiuus  and  suiierllciiil  ohivulrv  in  the  fourteenth 
century.  The  men  of  London  hiwl  made  their  jjilgrimages  to 
Palfsline,  tiud  fought  their  wa-fighta  on  iht-  way,  in  company  or 
in  emulation  with  tlie  noblest  of  the  Norman  lords.     Tlie  story  F.ijmUtim 

of  Ut«  oitl- 

I  Gilbert  Becket  may  be  fabulous,  but  Andrew  of  London  and  mix 
fellow-citixeuB  in  1147  had  done  good  work  for  Christendom 
at  the  capture  of  Lisbon,  the  only  real  success  of  the  second 
<  'rusade  •' ;  and  in  1 190  William  Fitz-Osbert  and  Geoffrey  the 
goldMniith  of  London  were  among  the  chief  men  of  the  fleet 
which  saved  the  infant  kingdum  of  Portugal  from  Moorish 
eonquci-t  '.  The  struggle,  so  fur  as  we  can  trace  it,  was  not 
Btwi-en  nobility  and  trade,  but  between  the  territorial  franchitte 
od  the  mercantile  guild.  Nor  wee  the  victory  of  the  communa 
I  any  ajijireciable  degree  a  victory  of  the  Engli!<hmau  over  thn 
reiguer.  The  po]mhitiou  of  Loudou  was  less  Englisli  ]irobably  Furaign  •!•. 
n  that  of  tlie  otlier  great  towns  such  a*  Winchester  and  York.  mj. 
The  names  of  the  leading  citizens  who  are  nientiom'd  through- 
put tlie  twelfth  century  ai^e  with  few  ezceiitions,  such  as  Henry 
Stz-Alwyn,  of  alien  derivation.  Richard  the  son  of  Reiner  the 
sou  of  Bereugar  was  very  probably  a  Lomlmrd  by  di-nceiit ;  the 
influential  family  of  Bucquinte,  Bucca-uucta,  which  took  the 
lead  on  many  occaaions,  can  hardly  have  been  other  than 
lilian';  Oiltert  Becket  was  a  Norman.  The  form  of  the  com- 
kunn  in  which  the  corporate  life  asserted  its  independence  was 
itself  foreign.  Prom  the  beginning  of  its  political  importance 
London  acts  constantly  as  the  j>urse,  honielimes  iis  tin?  brain, 
ever  jK<rh8p8  in  its  whole  history  as  the  Inait,  of  Enirlnnd. 


'  IJIwr  lie  AntiquU  Legibiu,  pp.  i,  3, 
iilio  Lysbunenau,  p.  cxliv. 


% 


enry  of  Ilin>lini;iion  «i><;ciBlly 
tlii*  great  rictory  w»«  won  not  by  tlie  nubltn,  but  by  men  uf 


Huvnlm,  iii.  41 ;  B«ueil.  ii.  llK. 

Anitruw  at  l^>niloii,  the  leaiicT  uf  tlic  Lnniliuion  at  liaUm  in  1 147,  ii 
M  iiuprobubly  ibc  Andrew  Buixjuiiiti-  wlmna  mm  Ri<:1iiur<l  wo  tliu  IcwJer 
f  tbe  riotous  yuang  (iuIiIm  of  the  city  who  in  >  17*  famuhml  •  prec«Uent 

the  Molutwk*  uf  the  ei^-ht««aUi  cablury ;  BeuMlict,  i.  ijj.  CT.  Plp« 
oil  31  Henry  1,  h>-  MS.  M7- 
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Conjififii(ioHai  lIi«tory. 
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ImppilMiue 

of  tti0  L-krgy 


Amrrutntfla  The  Victory  of  tlie  coinmuua  is  no  guamutee  of  frredom  or  5 

vllgHrchj.  *  .    .  _ 

Ireatmeiit  to  Ihe  poorer  citizeus ;  we  uo  eooticr  find  it  to  loitwl 
authority  than  tlie  riot  of  Williiiin  Fitz-Osbcrt  occurs  fo 
that  im  oligarchy  of  the  jiur^e  hna  as  little  of  tender  nxrc^  • 
oligarchy  of  the  eword.     The  real  importauoe  of  Looilmia 
region  of  history  is  rather  thut  it  ufToida  nn   exaiaiilc  of 
iudependeuce  and  close  orpauisation   which   sorves  m  » 
and  Btaudard  for  other  towus,  thaii  that  it  leads  ih«  way  M 
nttninment  of  geueiul  liberties   or    peculiarly   £uglia]i 
8till  it8  position  aud  the  action  of  its  citizeus  giw  it  do 
political  jtflwer,  and  no  insigiiiticaiit  placo  in  history. 

16G.  The  action  of  the  clergy  in  the  great  Btrupglni  tA 
period  has  l>eeu  alieady  noted,  in  its  proper  proportiun 
general  detail.    They  hy  their  vindication  of  their  own  li! 
chuwcd  the  nation  that  other  Iil>ertie8   mijrht  h*'  vim 
well,  and  that  there  are  liouudo  to  the   power  aud  ri 
princes.     They  had  fought  the  hattle  of  the  |>eoula  in 
(heir   own.     From    them    too,   as  subjects    nnt!    not   D>«T«)r 
fhuiehmeu,  the  first  movements  towards    national  actiov 
Tiieirtnda-    coHie.     They  had  l)ouud  up  the  wounds  of  th«  perishiiie  StA 

twnclentie.  i       «    j.  ^^  ' 

at  the  accession  of  Hem-y  1 1  ;  they  had  furnished  the  first  if  M 
the  only  champions   of  freedom  in  the   royal    eouncilH    "l-^ 
S,  Thomas,  S.  llngh,  and  Archhishop  Geoffrey  bad  liad 
to  speak  where  the  harons  were  silent.     They  Iwd,  on  W.v 
eide,  not,  it  may  be   fairly  allowed,   without  nt-glc-clui 
spiritual  work,  laboured  bard  to  reduce  the  business  of 
inent  to  something  like  the  order  which  the  great  e 
organisatioii    of   the    West    impressed    on  every   Lraoel 
administration.     What  the  Church  had  borrowed  from  tJ*  Ea»- 
plre  in  this  respect  it  repaid  with  tenfold  interifst  t.,  • ;  .         ,j 
State  system  of  Kuropc.     And  this  w»s  esjx'cially  1 1  .  n 

En^^land.     Wo  have  seen  that  the  Anglo-Saxon  Church  ■««^ 
possible   aud    opened   the   way  to  national  unity :    It    was  tb> 
common  Church  wluch  combined  Norman  and  KngUahui-ii.  h> 
one  service,  when  law  and  language,  land  trnurv  and  p< 
influence^  would  have  maile  them  two  races  of  lordu  and 
It  was  the  action  of  Laufrauc  aud  Autielm    that   A 


jwndencfl. 


rii«lr  tfKom 
ut  uuitj. 
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ngest  link  lietwcen  the  wifcnngeiuot  of  tlie  Confegsor  (iiid  the 
rl  and  council  of  tlie  Conqueror  nnfl  hiH  «oiis.     It  wbh  the 
\  hard  aiid  syst«  niatic  work  of  Ro{^er  of  Sulinbury  thut  gavu  oidi  r 
to  the    Exchequer  and   tlio   Curiu.     Tlie   work   of  locket  us 
Chancellor  is  thrown  into  the  shade  by  hia  later  hihtory,  but 
he  ciTtninlr  wiiii  Henry's  right  imnd  iii  the  initial  ref<>mi!i  of 
tlie  reign,  and   the   men   who  earned  on   those   rMfomis,  in  a 
dii'ectiou  conli-ary  to  the  policy  which  Betket  as  archbishop 
adopted,  were  men  who  trod  in  tlie  footsteps  of  his  curliir  life. 
HuU-rt  Wnlt<  r,  the  adminislrator  of  Henr}''3  system,  who  under 
Richard  and  John  completed  the  fabric  of  strong  government 
by  mcana  of  law,  and  Stephen  Langtou,  who  deserves  more  than 
any  other  perK>n  the  credit  of  undoing  the  mischiefs  that  arose 
from  that  system,  maintaining  the  law  by  making  the  national 
will  the  liasia  of  tlie  strength  of  government,  wcie  Inith  repre- 
sentative men  of  the  English  Church.     No  doubt  thei-e  were 
rila  in  the  secular  employments  of  these  great  prelates :  but  if 
a  time  the  spiiitual  work  of  the  Church  was  neglected,  and 
])iritual   aims   fostered    within    her  pale,   the    State  gaineil 
leusely  by  being  atlministered  by  statesmen  whose  first  ii!eaa 
of  order  weix)  based  on  conacieuce  and  law  rather  than  on  brute 
Nor  was  the  spiritual  part  of  the  work  unprovided  for. 
archbishops  of  Canterbury,  Auselni,  Ralph,  and  Williain, 
of  them  belonging  to  the  religious  rather  than  the  secuLir 
had    sanctioned    the   employment    of    Bishop    Roger    as 
iar ;  and  without  the  consent  of  the  Pope,  it  is  said,  he 
to  bear  the  title'.     luuooeut  III,  when  he  insisted  that 
licit  Walter  should  resign  the  like  office,  showed  that  the 
iwing  sense  of  the  age    forbade    what   so   great  a  saint  aa 
elm  had  r.ouuived  at ;    but  thab  growing  aenae  had  lieeu 
in  groat  meaeare  by  the  system  which  it  was  soon  to 
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t  ia  however  in  the  details  of  mechanical  work  that  these  BMiiii«ar 
arks  help  to   illuxtmte   tht)   subject  of  this  chapter.     The  fiunn.:«<>a 
bteinatia  order  of  the  growing  polity  was  not  a  little  indebted  ' 

the  fact  that  there  existed  in  the  Church  system  a  set  of 
•  W.  MakuMb.  G.  R.  v.  |  408 ;  R.  Dicvto,  i.  435,  il.  77. 
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mentury  mac-hiiiery  uf  the  Church  of  Romr',  which  iu  its  tain 
was  derivi'il  from  the  siuiilar  pi-actice  of  the  later  Empire '. 
The  writs  of  the  Normnn  Ciiriu  may  not  improbiilily  have  Wen 
drawn  by  coiitinnous  jjractice  from  the  formulae  of  the  imperial 
8yfct«ra  of  the  Franks,  ^eat  stores  of  which  are  to  be  found  in 
the  colletrtiona  of  Miirculf  and  olher  jurists  '.  The  growth  of 
the  ftyttera  is  accordingly  complex,  the  written  forms  of  pro- 
cedure, l)oth  lay  and  clerical,  being  developed  side  by  side,  or  in 
conbtant  entanglement  with  one  another,  as  might  well  be  the 
Case  when  they  were  drawn  up  by  the  same  writer.  It  is  however 
interesting  to  observe  that  the  custom  of  registering  the  acts  of 
court,  and  rctiiining  copies  of  all  letters  issued  by  the  king, 
*eemg  to  have  l.een  introduced  either  late  in  the  reign  of 
Henry  11  or  under  Richard  and  John,  under  whom,  as  has  beeu  H 
iilreiuly  moiidrined,  the  great  series  of  national  records  begin. 
Williiiin  L(  tigtliunipi  the  chiiucellor  and  justiciar  of  Richard, 
wliu  with  all  his  great  faults  must  have  also  had  a  greiit  H 
cHpacity  fi.r  JKuines?,  and  who,  as  we  learn  fioni  the  Red  Book 
of  the  Exchequer  '',  took  pains  to  make  himself  familiar  with  its 
detail!',  tnuxt  have  authorised,  perhaps  suggested,  the  enrolment 
(if  the  acts  of  the  Curia  :  it  was  carried  out  under  his  vice- 
chiiiicellor  and  successor  Bishop  Eustace.  The  enrolment  of 
charters  and  of  letters  patcut  and  clo«e  begins  in  the  chancelior- 
nhip  of  Hubert  Walter,  and  is  contimxed  by  Walter  de  (»rey, 
afterwards  arclibi)-liop  of  York,  who  has  left  in  the  register  of 
his  archiepiscopal  acts  one  of  the  earliest  enisting  records  of  the 
kind.  Tlie  Lincoln  registers  begin  with  the  acts  of  Bishop 
lld^'h  of  Wells,  who  had  been  a  deputy  of  the  chancellor  from 
1 200  to  1209'.     If  the  episcopal  registers  were  drawn  up  iu 


I  On  the  reftutration  of  papal  letten  see  the  preface  tn  Jain'a  Regccts  4 
Ponlificum,  au<l  also  to  liiit  Munuiiifnta  Uregoriana.     Gregory  A'll,  in  a  J 
letter  to  Hubert  <if  Tvrouaime,  mentiona  hit  own  regi«t«r.     The  practical 
existed  at  Rome  fnnii  tbe  tiayti  of  Gregory  I  or  earlier;  the  must  ancient 
reinnina  however  are  llirwe  of  ihe  reifiBters  of  Gregory  1,  John  VIII,  anj 
(irc^rory  VII.     The  m  ries  from  Innocent  III  to  Pius  V  is  complete. 

'  Illuatralions  of  thii  will  be  found  in  Brunner,  ai  quoted  above,  p.  4JS. 

'  Quoted  above,  p.  468,  note  i. 

*  Of  coiirae  there  may  have  been  epiioopai  regiatera,  as  there  may  haval 
been  royal  rectmlt,  earlier,  but  there  U  uo  evideuoe  that  auch    exiatwi.  J 


Xltl.] 


Summaiy. 


68 1 


imitation  of  tht.-  ruyal  rolls,  tho  latter  owed  )M>th  ideti  aiid 
form  to  the  pupal  registry,  tlie  influence  of  wbicli  was  under 
Innocent  III  supreme  in  Eurupe,  and  which  could  trace  ita 
method,  through  tho  '  n-gesta '  of  Gregory  VII  and  the  earlier 
popes,  to  the  practice  of  the  uncieut  republic.  In  such  matters 
it  would  not  bo  fair  to  suy  thut  Church  and  Stnte  borrowed 
from  each  other ;  each  had  a  vitality  and  a  development  of  its 
own,  bat  each  gained  Btreugth,  versatility  and  definttene^s  from 
their  close  union;  and  that  close  union  was  made  closer  ctill 
whilit  the  bubiuess  if  tlio  two  was  conducted  by  the  same 
adiniuistratora. 

167.  We  have  now,  however  imperfectly,  traced  the  process  Siuuii»»«7     ^i 
of  cventti  by  which  the  English  nation  had  reached  that  point  of  "' o''"'0'>>  ■ 

.  ...  ,       .  growth  will   ^1 

cousciouH  unity  and  identity  which  made  it  necessary  for  it  to  orgnni^Uun. 
act  ns  n  M!lf-govcriiiiig  nud  political  body,  a  self-reliant  and 
self-sustained  nation, — a  power  in  Europe,  basing  its  claims  for 
i-Cbpt'ct  not  on  the  accidental  position  or  foreign  acquisitions  of 
its  kings,  but  on  it^  own  internal  strength  and  cohebion,  its 
growth  ill  good  government,  and  its  capacity  for  a  share  in  the 
common  polity  of  Christendom.  We  have  al.'io  tried  to  truce 
tlie  process  by  which  its  internal  organinutiou  has  been  so 
framed,  modified,  and  strengthened,  that  when  the  occasion 
came  it  was  able  to  answer  to  the  strain :  by  which,  when  the 
need  of  representative  iustitutious  made  itself  felt,  the  mere 
concentration  and  adaptation  of  existing  machinery  supplied  all 
that  was  required.  The  century  that  follows  Magna  Carta  was 
an  ago  of  growth,  of  luxuriant,  even  prenmture,  development, 
the  end  of  which  was  to  strengthen  and  likewise  to  define  the 
several  constitnent  parts  of  the  organic  whole.  The  three  estates 
made  their  way,  tliraugh  this  tinio  of  training,  to  a  realisation  of 


The  York  Mid  Liocoln  ngntert  are  the  must  Kncient ;  llioae  of  Canterbury 
begin  in  117S;  Winchester  in  h8j  ;  Fjccter  iu  i:';;;;  IleTcfonl  in  U75; 
■Worootter  iu  n68 ;  Sftliabciry  in  1197;  lichflcld  in  1  .uiij .  \orwlch  iu 
"99:    I'u-liile  in   liQi;    lUc  other  w^ai  hftve  rwNii  '  l:  i-arly   in 

ihr  nirtl   centnrr       Tlie  otillenlion   of  tetletn,  »m:li   ;"-  •    lAufruic, 

r-i,  K-tmi*  t<>  liavv  lw«n  »  Iit«nry  nurk  An<l  uut  »  T*giM-. 

II  luany  jwint*  it  aiuwoni  the  lanui  ]iiir{K«c 
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8innnuu7ar  thcir  dietinct  identity,  and  gained  such  a  consciousness  of  their 
distinct  spheres  of  work  as  enabled  them  to  act  without 
entanglement  of  machinery  or  waste  of  power,  ^he  constitution 
which  reached  its  formal  and  definite  maturity  undfr  Edward  I 
had  to  learn  easy  and  economic  working  under  hia  Bucce«8orsj 
In  that  lesson  it  had  also  severe  experiences  of  struggle,  defect, 
and  failure  :  its  representative  men  lose  the  grace  and  simplicity 
of  the  earlier  times ;  personal  and  teiTitorial  aims  waste  the 
energies  of  the  better  and  wiser,  and  divide  into  permanent 
factions  the  ignorant  and  more  selfish.  Yet  the  continuity  of 
life,  and  the  continuity  of  national  purpose,  never  fails :  even 
the  great  struggle  of  all,  tho  long  hibour  that  extends  from  the 
Reformation  to  the  Revolution,  leaves  the  organisation,  the 
origin  of  which  we  have  been  tracing,  unbroken  in  its  conscious 
identity,  stronger  in  the  strength  in  which  it  has  preserved,  and 
grown  mightier  through  trial.  The  further  investigation  of  this 
history,  in  its  political  as  well  as  in  its  mechanical  aspect,  must 
begin  from  Magna  Carta  as  a  new  starting-point. 
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1  uKtitulion  of,  .447. 

l"i.  -.,  •i'.,li,  earl  of  Norfolk,  346I 
349.  49J.  5'r5^8. 

—  Hugh,  earl,  one  uf  the  executor* 
of  the  obaiter,  581. 


^ 1 

B^^^^l 

^m       <^84 

^^^1 

^^H              Bi(;od,  Hugh,  earl,  his  ion,  585. 

114;   isaued  in  Frank  aaaembU^I 

^^B               BinhopH,    149,    i,<;o,    337-366;    their 

.43.                                              ^ 

^^H                   jioHitkin  iu  the  nhireiuoot,  116,  ]-;3, 

Capitulariea,  illiiRtrating  military  mat- 

^^H                   254;    leaders   of  hnal<,    wo,   358; 

ters,  633  HI]. 

^^H                   trcAtment  of,  by  Williniii   I,   306, 

Corucage,   540    >q„   634    tq.;    great 

^^H                   307;    removal  of  ace«,  311;   their 

carucage  of  1198,  548;    token  by 

^^H                   sees   kept  vaciuit   by  William  If, 

John,  555. 

^^B                   334-5;  election  of,  in  council,  150, 

Coatlea,  built  In  Stephen's  reign,  350 

^^H                   403  ;  depoHJtion  of,  306. 

'?>  3S4  :  ordered  to  be  demolished. 

^^H               —  fealty  and  homage  of,  385. 

361  ;    rcaumed  by  Henry  II,  4S9, 

^^H               Boliun,  Henry,  earl  of  Harcford,  one 

530;  by  Longchomp,  537. 

^^1                  of  the  ezeoutora  of  the   charter. 

—  right  of  the  duke  of  Normandy  to 

^m 

garrison  castles,  273,  335,  489. 

^^H              Bookland,  Si,  144,  159,  590. 

CciitenariuB,  59,  1 1 3. 

^^B               Burh,  Borhbryce,  193. 

Ceorl,  70,  87  ;  becomes  tbegnnorthy. 

^^F               Borha-ealdor,  94,  1 38. 

'"3i  '79;  his  burh-bryee,  193. 

^H                Bretwalda,  136,  180,  i$i. 

Cliamberlnin,  the  king's,  office  of,  38 

^^L               Britone,  condition  of,  at  tho  C'onqueat, 

409. 

^^H                   64-68  ;  religion  of,  65  ;  exteriuina- 

Chancellor,  office  of,   380  'jq^  4* 

^^H                  tion  of,  66. 

642,  647  ;  purchaseable,  647. 

^^m               Bull,  Laudabiliter,  598. 

Chancellors — 

^^H              Bur^a^e,  teuore  by,  445. 

William  Giffard,  339. 

^^H              Burgorum,  auxilium,  413. 

Ruger  of  Salisbury,  381. 

^^M               Burh-gcftt-aetl,  i3o,  310. 

Roger  la  Poor.  348. 

^^M             Burhn,  origiD  of,  99-101,    Sra  Town. 

Tbumaii  Beckel,  443,  486,  49 

499- 

^^M              Cicaar,   Juliua,   hia    account   of    the 

Kolph  WumeviUe,  530. 

^^H                 Grerniani,  I3-I6,  31. 

Geoffrey,  son  of  Henry  1 1,  ji 

^^H              Cambridge,  guild    at,    449:    county 

5^7- 

^^H                   court  of,  301. 

William  Longcfaamp,  535-545. 

^^M              CiunTille,  Gerard,  537,  541. 

Hubert  Walter,  554-558. 

^^H              Canon  law,  growth  of,  308. 

Chancery,  purohaseablv,  414, 536, 64 

^^H              C'anterbui'y,  iirimacy  of,  338  mj.,  1^6  ; 
^^M                  alliance  of  the  Went  Saxon  kinc^ 

Charles  the  Bald,  143,  334,  35S,  47 

Charles  the  Great,  48,  130,  137,  14 

^^H                   with  the  churuh  of,  357. 

233,  336,  249.  478. 

^H              —guild  of,  451. 

Clinrtor,  the  great,  567-583. 

^^H               —  nrchbi^iop  of,  first  adviser  of  tile 

Charters,  367. 

^^H                  !<>>>?■  388;  roreivea  the  tirat  aum- 

of  Henry  I,  33°.  S^S.  57». 

^^H                   niona  to  council,  608. 

of  Stephen,  346,  34^.            ^^^M 

^^H               —  archbishoix  of — 

of  Henry  II,  487,                ^^^H 

^^^^^K              Lanfmnc,  305-333. 

—  of  to*m«,  447,  667  «.;.            ^^^n 

^^^■ft             Annelui.  331,  337, 

^^^^^^1            William  of  Coilieuil,  345. 

—  Hugh  of  Avranches,  earl  of,  389. 

^^^^^1           Theobald,  351,  405,  493,  498. 

—  Ranulf,  earl  of,  ally  of  Henry  II, 

^^^^^H            'lliomaa  Becket,  495,  498-513. 

486,  489. 

^^^^^B             Richard  of  Dover,  530. 

—  Hugh,  e.irl  of,  rebels  against  Uen^^l 

^^^^^p             Baldwin,  533,  536,  590. 

11.  S15.  S>6.                               ^« 

^^^^^^               Hubert  Walter,  540-558. 

—  lUuulf,  earl  of,  581.                      ^B 

^^H                      Stephen  ].uuigton,  559-583. 

Cinque  Porta, /is?.                                ^1 

^^M              Canute,  93,  135,  174,  1S7,  itji,  319- 

Cistercians,  541.                                  ^B 

^^H                  333,  391,  546;  hia  huscarU,   167; 

(^^ivitiU),  the  Genium,  39,  30,  75.        ^H 

^^H                hia  divisiun  of  England,  169,  17.S. 

Clarendon,  assize  of,    116,  505  <f^^| 

^^H             Capitulariea,  10;  illuHtmtion  of  Saxon 

533,  544.  642  >f.                              ^1 

^^m                initttutiona  from,  48,  49 ;   coinci- 

—  constiiiitioiu)  of, 467,  501  'qq.,6f^U 

^^B                 deooM  of,  with  Anglo-tiaxun  law, 

Cloveaho,  8j    143,  139,  341,  151,  ^H 

Iwhx. 
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Coinage,  ancient  Uwi  on,  «6 ;  refonn 

of,  361,  536. 
C'.)l>rtJU»,  Ihe  Roiniui,  JJ,  J4- 
Cimiit&tui,  tlicory  of,  J  J,  3?.  '''•  "°> 

80,  85 :  amonj;  the  Angio-Suxnun, 

166,  167,  170,  376. 
Comiuenilatioii,  170,  J  76. 

Communa.  446  niH-       ,     .  ,  ^     ... 
].>encIi,iuconlxHiitedwith  liJiglian, 

—  toliu«  terrae,  579. 

liberoruni  hnminuM,  o,13- 

foiwtaWe,  office  of,  383.  f*)- 

Coiutalile* — 

Mil««  of  Herc'fora,  391,411.  4'3- 
Henry  of  Essex,  491,  493.  408- 

ConBtitutio  domus  regis  de  prooura- 
tionibus,  37.1. 

fflrnwall,  RcjiinaM,  earl  of,  son  of 
Henry  I,  ,3yi.  S""- 

—  sinaU  shires  of,  HI. 

Coronation,  origin  of,  161  ;  of  qaeens, 
370.  55.''  •  »«"""'  cortiniition  of 
Uichanl'l,  543  ;  of  Jolin,  5.'.S 

Coronation  diys,  co.irts  of  (lie  Nor- 
man ItinjH  held  on ,  399 ;  of  Henry  1 1 , 

Coronation  oatli,  l6i-i<>6;  of  Wil- 
liam I,  380;  of  Williiim  II,  331  ; 
oflleiiry  I,  3^9:  of  John,  554. 

Coronets,  inslilution  of,  544,  575  \  '" 
boroiiyha,  671. 

CoiimMl.   the   royal,  of  the   Nonnan 

kings,  SS.I  "it-  , 

—  under  Honry  II,  .114  »??•.  04> '. 
its  judici.il  work,  646. 

—  the  national,  or  commune  conci- 
lium, 604  m'l.;  cuniposition  of,  O07 
J197. ;  deliberations  of,  under  Hcniy 
11, 61 3  mq. ;  instances  of  opposition 
to  the  royal  will,  613,  613. 

CounoilB,ecclesiastica! , .  .f  .\nglo-  Saion 
tiinea,  351  «9ir- :  under  the  Norman 
kings,  404,  40.V.  nnder  Henry  II 
and  his  »oii8,6i3,  614. 

Counsel  and  consent.  143,  ai-l,  400. 

County  courts,  under  the  Norm.m 
kings,  434  sj. ;  practice  of  jory  in, 
438.  • 

use  of  summons  to,  009. 

_  election  of  knij,'ht«  in    609. 

prnclamntiou  of  charttrs  in,  01 7. 

—  before  the  itinerant  justices,  648 

"HI- 

—  recognition  in,"  664. 


Court  btiron,  90,  117,  43t- 
Court  leel,  95,  117.  43'.  453- 

—  customarr,  43I- 
eocle«ia»tii»l,iriAnj;lo-Saxon  times, 

J54;    separated   from    the  secular 

courts,  300,  .307  tq. 
Curagnlus,  19I,  19.';- 
Curia  reps,  406,  418  »qq. ;  trial  of  the 

bishop  of  Durham  in,  476,  477  ;  re- 

fonned  by  Henry  II.  534  -11- 

—  machinery  of,  639-646. 
t'ynebot,  160. 
Cyue-hlaford,  196. 

Danegeld,  118,  148,  335,  360;  under 
the  Conqueror,  303,  3'4.  3^7.  H"  i 
abolition  of,  promised  by  Stephen, 
347  ;  accounted  for  in  the  Vipe 
Rolls,  411 -41 3  ;  discuaaetl  in  coun- 
cil, 41)9.  500;  disappeaw  from  the 
Rolls,  633. 

Danelaw,  315,  585.  . 

Banes ,  i  ioim.i  tunce  of  the  stmggle  with. 
103  ;  consequences  of  their  union 
with  the  Knglisli .  3 1  fi  «/'/■ :  in  church 
hiolory,  sfio  ;  referrc<l  l»,  6j6. 

Parro;n  presentment,  57,?,  648,  659, 

661. 

Demesne,  of  the  crown.  434  ;  resump- 
tion of,  by  Henry  H,  4''9- 

—  towmi  in,  444, 

DevouHhire,  earhUrai  i>f,  origin  of,  390. 

Dioccies,  formation  of,  131,  14.^,  346i 
diiles     of    the     onution     of,    34<j, 

'58.  .      .         , 

Dithmarsohen,  early  oonjUtutinn  ol, 

Domesday  Book,   306  J7  .   383,   389, 

398,  .303, 4' 5  '?■ ; »  "o*  """  l"**" 

jectcd,  337,  4'7.  548-_ 

liorouglis  mciilionetl  in,  443. 

_  as  illustrating  villenage,  463  *</• 
_  the  ratebook  of  the  country.  635. 
Dren«».  313,  385. 
DunsUn,  religious  revival  under,  3&3  ; 

king's  oath  prescribed  by,  164  j  his 

policy,  »i8. 

Eaiaormau,  135-137,  1 38,  146.  I.**8 : 
:q>|Kjintment  of,  149, 157  I  f'"«--l""" 
of,  176  tqn.  \  hereditary,  135. 

Karl,  title  of,  suppUnU  tbatofealdor- 
inan,  169, 1 78  ;  institution  of,  umler 
William  I,  393  "11  !   P»«t'""  "■> 
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under  the  Norman  kinga,  389  tqq. ', 
how  iuvei)t«<l,  393  ;  slow  increase 
in  tbi>  uunilwr  of,  610. 
EarU,  rebellion  of,  againut  Wil- 
liam I,  316  *9J.  ;  luade  by 
Stephen,  3J0,  391,  48S;  rebel- 
lion ag&inat  Uenry  II,  513 
iqq. ;      attitude      towaniit      John, 

Edgar,  hia  regulation  uf  the  hundred, 
108,  113;  hia  ealdoriiieu,  118;  hia 
fleet,  21'}  ;  hia  ayatem  of  govom- 
ment,  128,  3  29;  hia  legialation 
touching  tithe,  249  ;  hia  eccleaiaati- 
cal  lawa,  363;  hia  corunatiou  at 
Bath,  191. 

Edhel,  Ethel,  portion  of  land,  57,  80, 
81,  590. 

Kdbilingi,  45,  47. 

Ediotuin  Piatenao,  86,  143. 

Edmund,  king  of  EngUnd,  142. 

Edward  the  elder,  191,  194,  214. 

Edward  the  Martyr,  148. 

Edward  the  t'onfeaaor,  in. 

—  lawa  of,  330  ;  hia  seal  and  chancel- 
lor, 38 1. 

Egbert,  king  of  Wessex,  191,  193, 
Efeauor,  wife  of  Henry  II,  485,  533, 

538,  556,  604. 
Election,  forma  of,  679. 

—  of  kinga,  150,  346,  356.  367  n?., 
403;    Hubert  Walter's  a|)eeob   on, 

553- 

—  of  koighta  of  the  ahirc,  665. 

—  of  biahope,  1 49. 

—  of  borough  magiatratea,  670. 

—  of  grand  jury,  665. 

Emperor,  Richard  I  aurreuden  hia 
crown  to  the,  543,  601. 

—  Otto  IV,  561,601. 
Engtiahry,  3i$,  589. 

Eorl.  70,  86,  J  39,  168(19.,  'So,  i83, 

KM^eaU,  433,  523,  S77. 

Euex,  Geoffrey  de  Maudeville,  earl 

of,  581. 
Eatatea,  theory  of  three,  615. 
Ethel,  noble,  16S. 
Etbelbert,   king  of  Kent,   176,    193, 

'37- 
Ethdiug,   title   of,  reatrioted  to   the 

king'a  kin,  168,  176. 
Ethelred,  the  Unready,  deposed,  156, 

330 ;  hia  regulation  of  the  fleet,  118; 

hU  impoailion  of  Dauegeld,    118, 


148;  hia  oath  at  coronation,  l^^tq.', 
hia  legialntion,  313,  330.  ^_ 

Ethelwulf,  donation  of,  349,  358  ;  h^l 
a  grant  of  land  in  witt^na^mo^ 
I45  ;  diacardedbrhiaaubjecta,  i;6, 

J.S8- 
Euatace,  Mn  of  king  Stephen,   3jj 

360,  405.  44'- 
Exchetjuer,  406,  407  ^qq. ;  question  I 
to  ita  nrigiii,  474  (17.;   rcatorati) 
of,  by  Henry  II,  4S7  tq.  ;  inqueit 
into  receipts,  533  ;  dialogue  on,  539, 
640 ;  inquiry  into,  546  ;  aa  affected. 
by  the  great  charter,  575. 

—  luacliinery  of,  640  tq. 

—  black  book  of,  386,  187,  373,  63< 

—  red  book  of,  626. 


"1 

tio«| 

uei»l 

ted 

J 


Farui  or  Ferui,  of  the  countiea,  131, 

4>o.  4"-  J— 

Feudal  government,  logical  develn^H 

ment  of,  3,  63,  377.  ^ 

—  tenure,  five  uiarka  of,  41 3. 

—  revenue,    413;     military    ayttem, 

63'. 

Feiidaliam,  theoriea  of  its  origin,  I] 
373-378  ;  ita  introduction  intoEq 
land,    381    jf. ;     ita    chiiracler 
England,    390;     aa    expanded 
William    Rufua,    336-337;    exem- 
plified   in    the    reign   of  Stephen, 
354,  363  iq. 

Feudum,  origin  of  the  word,  371 

Firnia  Burgi,  445,  668  tq. 

Fleta,  91. 

Folkland,  81. 

Folkmoot,  133,  134. 

Folkright,  116,  138,  138. 

Foreat  law,  314,  338,  348.  414.  435; 
administered  by  Henry  II,  509,  JJ 
527  ;   by  Richard   I,   550 ;    in 
great  charter,  577. 

—  of  Canute,  3  30. 
Forest  revenue,  434. 
France,  hiatory  of,  aa  affected  by  {» 

daliam,  3,  4 ;  legal  ayatema  in,  9.| 

Franoonia,  5,  10. 

Frankpledge,  94  tqq.,  I3i,  399. 

Franka,  appearance  of,  in  history, 
their  syvteni  illuatrated  by  the 
lian  law,  58-61  ;  theirconscitutiouBl 
aaavmbliea,  137  ;  oath  of  allegiance 
taken  to  their  kin^,  163  ;  relation 
of  Frank  royalty  to  Anglo-tjftloa 
197. 


tern, 

f 

lem- 
itephen, 

J 
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Frnnks,   origin   of  iiiqiieati  by  jury 

among  the,  656. 
Kriliugi,  45,  47. 
Kriisiiin.'',  43,  51, 
Frilli,  300,  JOJ. 
Krith-borh,  93,  94. 
Frith-tfild,  449  »q. 
Fyrd,  81,  \ii,iO<)iqq.,  191,337,470, 

494,  633,     Srr  AnnieH. 
Fyrtlwite,  309,  383,  633. 

Ga,  orgau,  the,  103,  134. 

Galloway,  reUtiona  uf,  U>  Enj^lanil  niiil 

Scotlnntl,  597;  Kuta^uf,  ,S37;  iner- 

ot-narie*  from,  630. 
Gerefa,  88,  89,  97, 100,  103,  113,397; 

heah-(;erefa,  139,  373;  port-gercfa, 

100,  439  ;  tun-gerefa,  45,  88,  too. 
Gurmaoy,  dnvclo^ment  of  hiatory  iu, 

5,  6 ;  law  iu,  10. 

—  CV'iat 'a  account  of,  13,  \(>\  that  of 
Tacitua,  1  ;-30  ;  clmngea  of  ailional 
nomenclature  in,  41. 

—  civic  hiatory  in,  458  tq. 
Geaithcunil,  86,  174,  179,  309,  353. 
Geailka,  138,  16A,  167;  iui|ioilani'e  of, 

in  A n|r1o-.Saxun  hiatory,  170-171. 
Gingra,  116. 

Gotha,  8  ;  firnt  appearance  of,  40. 
Graf,  position  of  th«,  59,  1 1 1. 
Gregory  I,  his  eccleaiaalical  diviaion  of 

Eiigl.inil,  337. 
Gregory  VII,  hia  dealinga  with  W'il- 

lliun  I,  309. 
Gritfa,  199  tqq. 
Guilds,  440,  447,  450 ;  Anglo-Saxon, 

—  merdiant,  447,  4J1  tq.,  668. 

—  craft,  453. 

—  cniliti-n,  441,  451. 

—  thegiia",  449. 

—  illegal  or  ailulterine,  454. 

—  {lolitical  iuiportiince  of,  455. 

Hana,  Hani-faai,  447. 

Henry  I,  hia  acceaaion,  338 ;  aketch  of 
hia  reign, 338-344  ;hiao*th  and cbai^ 
ter,  339-330;  overthrows  Robert  of 
Normandy,  331-333 ;  hia  policy, 
338-339  ;  revenue  of,  41 5  ;  his  lawa 
raitorwl,  565,  s,66,  .^73. 

—  of  l!l<iia,  biabop  of  Wincheater,  351, 
356,  49B. 

Ueury    II,  cn>wu   aeoored    to,  360 ; 

Y  V 


aketoh  of  hia  early  career,  484 ;  hia 
accewion,  487 :  and  reforma,  489 ; 
re<tace«  the  hoatile  barona,  490 ; 
anrvey  of  his  reign,  487-533. 

Henry,  aon  of  Henry  II,  crowned, 
513-513;  hia  rebellion,  514-530; 
aecoiid  rebellion,  538;  chnracter,<>>.; 
death,  I'A. ;  referreil  to,  603. 

Henry  III,  fixes  the  holding  of  hun- 
dred courts,  649. 

Heretogn,  45,  73,  136. 

Heriot,  174,  3  JO,  384,  480. 

HiJi-,  of  land,  31,  79,  185,  387. 

lllaford,  85  ;  and  unindliorn,  194. 

Homage,  of  bit«hopa,  385  »q. 

—  of  the  kingn  for  Normandy  and 
Aquitaine,  ')oo;  to  them,  for  Scot- 
land luiil  Ireland,  595-600. 

Honours  and  liberties,  119,  431  tq, 
11  ucbaUl ,  hia  account  of  the  old  .Saxoua, 

47.  49.  "^J. 
Hundred- miM)t,   Ii4-ir6;    under  the 

Norman  kinga,  435,  430  ;  modified 

by  Henry  III,  649. 
llunilreila,  77  ;  theories  of  the  instita- 

tion  in  Knglnnd,  104-131 ;  how  ad- 

miniatered  under  the  Norman  kings, 

435,  430,  433. 

—  Edgar's  law  of,  104,  113. 
Iluudreda-ealdor,  113. 
Huntingdon,    earldom   of,    389,  493, 

S95- 
Hus-carla,  167,  330. 

Iceland,   early    constitution    of,  61 ; 

grith  iu,  86. 
Innocent  III,  hia  denlingx  with  John, 

558*7.,  601. 
Inquest,  Noniian  system  of,  398,  436  ; 

under  Henry  II,  656  tq. 
-^  of  aheritfa,  in  1170,  510*7. 
— •  by  sworn  knights,  to  execute  the 

great  charter,  66fi. 
Ireland,  cunqueet  of,  projected,  490; 

effected  by   Henry  II,  513;  John 

made  king  of,   534 ;   origin  of  the 

English  claima  on,  598,  599, 
Italy,  hiatory  of,  nllecled  by  Uermau 

influonoea,  6,  7. 

—  civic  hiatory  in,  459. 

Itinerant  justices,  417,  433,  478,  491, 
507,  508  *.;.,  533,  544,  550. 

—  procedure  of,  647-651. 

—  atKionenl  of  tax«  by,  636  tq., 
643. 

3 


688 


Jvl,  169. 

Jerusalem,  aiisizc  «f,  10,  615. 

Joint,  miule  suiiimna  rector,  f.^S,  604  ; 
liis  re)>L-Ili»ii  a|,raini<t  Kivluin),  540 
K/q. ;  his  afcciwion,  551  ;  itkeloli  cif 
hu  rei^jii,  55.^-583  ;  hirt  Hiirrenritr 
of  the  crown  to  t)ie  pope,  561 . 

Judicium  pariuni,  577,  663. 

Jury,  inquest  by,  298,  436,  510,  51 1  ; 
how  ajipUed,  5J7.  651  ti/.;  imijurl- 
nuce  of,  iu  the  hiHtory  of  repreaenta- 
tioii,  653,  664. 

—  uscsameut  of  taxes  by,  627. 

—  pteaentment  by,  ^oj,  617  ;  grantl 
jury,  507,  665. 

—  trial  by,  theorid  o',  fi:; 2-667. 
Justiciar,  origin  of  the  office  of,  aqg  ; 

name,  4J0;   growth  of  the   office, 
374-380,  409 ;  acts  ns  regent,  604  ; 
is  apokeamao  of  the  commune  con- 
cilium, 613. 
Justiciars — 

AVilliiun  Kiti  Onbem,  374. 

Goafrid  of  C'outanccs,  37}. 

Ranulf  Flaiubard,   314  »q.,  331, 

376,  .177- 
Roger  of  .SuliHbury,  338-3J3,  377, 

430. 
Richard  de  Lucy,  487,  506,  516, 

523,  52f,  604.' 
Robert  of  Leicester,  J05,  604. 
Ranulf  Glanvill,  526,   539,   1^34, 

54°- 
William  Mandeville,  535. 
Hugh  de  PuUet,  {,}}  sq. 
William  Longcham]i,  536-539. 
Walter  of  Coutancei«,  539. 
Hubert  Walter,  540-547,  63S. 
Geoffrey  Fiti  Peter,  550-563,638. 
Peter  dei  Roches,  5S2. 
Justinian,  legirlation  of,  9;  Institutes 

of.  533- 
JuteM,  first  appearance  of,  43 ;  Inw-i 
of,  52. 


Kent,  kingdom  of,  65 ;  conversion  of, 

.»37- 
King,  the  poiiition  of,  among  the  an- 
cient Germans,  28  tq. ;  among  the 
Pranks,  60 ;  iuiititution  of,  among 
the  Enijliiih,  71-73;  election  of, 
among  the  Anglo-Saxon!,  150-151  ; 
deposition  of,  153-156;  lutuie  of, 
158;   privileges  of,   i$8  »qq.;  liis 


wergild,  160;  hio  coronation  and 
cousetrnttion,  1 61-166  ;  development 
in  the  character  of,  186;  of  the 
Engliah,  title  of,  191  ;  changes 
character  under  the  Nomukii  ru' 
298,3fi6  'qq-;  uiodllieil  uuiler  Hea 
11  and  his  nt^txii,  592  »qq. 

Knaresborough,  forest  of,  121. 

Knight  service,  284  fqq.,  631,  632. 

Knight's  fee,  284  'qq.,  461*1,  469  ;  dd 
lierof,  287. 

Knighthood,  institution  of,  396,  jg 


I.,aenland,  81,  83. 

Lai't,  Litiis,  46,  48-50,  59,  69. 

Lancaster,  honour  of,  43,1. 

Land,   property   in,   as  deecribed  by 

C'i£sar  and  Tacitus,  19 ;  increaaeil 

imixfrtance  of,  in  the  development 

of  tile  constitutional  system,  1844^. 

tenure  in  Anglo-Saxon  timo,  it 

20S  ;  Uxntion  of,  622  nq. 
Land-boi)ka,  285. 
I>and-rica,  114,  117.  205. 
Lantranc,  policy  of,  305  ;  crowns 

liam  Kufus,  321  ;  his  death,  31; 

his  legal  knowloige,  477. 
Language,  growth  of,  8,  587 

—  Engli4h,continiiediu  charters,  4^ 
scraps  of,  388,  5S9. 

Lathe,  in  Kent,  no,  121. 

L*™.  45-  5°.  7°- 
Legates  fri>m  Home,  267. 

Henry  of  Winchester,  350,  351 
Nicolas  of  TuHculum,  565. 
Legatine  Councils,  I44,  196. 
Leges  Henrici  Primi,  226,  430,  53 

649. 
Leginlution,  process  of,  by  coansol  and 
consent,  141-14J.  ~ 

—  forms  of,  by  sssize,  614  tqq. 
Leicester,  bishops  of,  246. 

—  constitution  of,  444,  461. 
Lex  Salica,  1 1,  58  rqq.,  104,  214,  111 

37»- 

—  Snxonum,  49. 
Libri  Feudorum,  to. 
Lichfield,  archbishopric  of,  239,  250. 
Lincoln,  battle  of,  in  1141,  352. 

—  Hugh,  bishop  of,  548,  6ji. 
London,early  constitutiooof.  439- 

communio  of,  442-459;  changes 
the  constitution,  673  nqq,  ;  supj 
king  Stephen,  346,  356,  442 


I 


Iwlex. 
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Malttote,  576. 

Malluii,  !;9,  130,  302. 

Manor,  foreahulowetl  in  the  tier- 
mania,  .15  ;  relation  of,  to  tlie  town- 
Khip,  96 ;  expuuion  under  the  ]S'or- 
luan  kjngn,  296,  J97,  430  tq. 

Mark,  Bvsleni  of  the,  35,  53  Kjq. ;  ves- 
tige* of,  in  the  Kalian  law,  58  ;  re- 
lation tn  the  N-icus  or  U>wuHlii|i,  89. 

Marxball,  office  of,  373,  383,  409. 

—  William,  earl  of  Pembroke,  538, 

S4J.f.S->,  553- 

—  the  Bigo<lii.     Set  Biyod. 
Matilda,  wife  of  William  I,  acts  ax 

regent,  370. 

—  wife  of  Henry  I,  339 ;  regent,  370. 

—  wife  of  Stephen,  370. 

—  the  empress,  344  ;  her  struggle 
with  Stephen,  351  sf^. ;  elected 
lady  of  England,  356,  367,  405 ; 
oaths  taken  to  aupfK>rt  her,  369. 

MeaaureH,  asHize  of,  547,  614  tqq. 

Mercenaries,  employed  in  tiie  Norman 
reigns,  470 ;  introduced  by  Stephen 
into  England,  349;  bnninhed,  3C>I, 
487 ;  by  MagnA  Carta,  578. 
i  —  bow  used  by  Henry  11  and  his 
imns,  630,  631. 

Merchant,  becoinea  thegnworlhy,  i8d. 

Men'lmnt",  freedom  of,  J76. 

Mercia,  kingdom  of,  65,  355  ;  conver- 
sion of,  337;  division  into  diocese", 
346. 

Monasticism,  early,  343  «f.,  347;  its 
decline,  35S  ;  in  cathedrals,  311. 

Mort  d'Ancester,  575,  590,  64S,  659, 
661. 

Mortimer,  Hugh,  of  W'igmore,  resists 
Henry  II,  489,  490. 

Mowbray,  Robert,  rebels  against  Wil- 

liaifi  Rufus,  319  «7. 

;        —  Roger,  rebeU  ogunst  Henry  TI, 

/  515,  517,  518;  goes  on  cmsade,  538. 

'         —  William,  opposes  John,  580;  one 

of  the  executors  of  the  charter,  583. 

Mund,  84,  300,  301. 

Muud-borh,  300. 

Mund-byrd,  193. 

National  chnracler,  I,  330-236,  369, 

370. 
Navy,  origin  and  growth  of,  131,  379, 

635-638. 
Nithard,  his  description  of  the    old 

Saxons,  45  <;. 


Nobility,  among  the  early  Ctermanii, 
31  ;  ainon^  the  old  Saxoan,  43  - 
46  ;  among  the  early  English,  78, 
168;  nobility  by  scr^Tce,  170. 

Norman,  claim  to  originate  English 
iiiatitutiona,  471-481;  infuaion  of 
bloml,  586. 

-—law,  original  anthoritien  on,  473; 
Henry  II  imj>ruves  it,  497. 

Normandy,  grand  cofitumier  of,  474. 

—  li  9s  of,  by  John,  556,  557, 

—  homage  p»id  by  the  kingi  for,  600, 
601. 

—  by  the  dukes  for,  273. 
Normans,  condition  of,  in  Normandy, 

370;  nobility  among,  371. 
Noriliampton,  aasize  of,  614,  659,  661, 

—  councils  at,  531,  5,^3- 
NiTthcni  Icrdi),  564,  567  »^}.,  580. 
Northnmbria,  euoceasion  of  kings  in, 

'53.  <.S4- 
Novel  dissei>in,  recognition  of,  575, 
648,  659,  6fii. 

Oath,  of  the  king,  163-165  ;  as  taken 
by  John,  553  ng.    Set  Coronation. 

—  of  allegiance,  165  tq.,  336,  480; 
taken  at  Salisbury  to  the  Comiuerur, 
389,  398,  331. 

—  of  the  |)eace,  336,  546. 

—  taken  to  observe  the  great  charter, 

579- 

—  of  witnecs,  437. 

—  compurgatory,  653  tqq. 
Odal,  57. 

Ordeal,  653  ;  abolished,  663. 

Pagus,  in  ancient  Germany,  39,  31 ; 
among  the  old  Saxons,  48 ;  in  the 
language  of  Bede,  75  nqq. ;  corre- 
sponds to  hundred  and  wapentake, 
103,  106. 

Paliitine  earldoms,  394,  395,  393,  393. 

Papacy,  rtlatlons  of  the  Anglo-Saxon 
Church  to,  350,  363,  367  ;  of  the 
Conqueror,  305,  309  ;  of  Henry  I, 

345-J44- 
Parishes,  origin  of,  91,  347. 
Parliament,  name  of,  514,  515,  611. 
Peace,  the,  198  tq.,  336,  546. 

—  coniiervatorB  of,  546. 
Pembroke,  earldom  of,  391. 

—  earl  of.     8t*  Mitnihall. 
Percy,  Richard  de,  580. 
Peter's  pence,  351,  309. 
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Peverell,  Willinn,  4R9. 

Salisbury,  William  Lon^^eapee,  earl  at 

—  honour  of,  433. 

jSi-                                            ^1 

Pipe  rolU,  409,  491,  641. 

Saxons,  firat  appenranoe  of,  41  ;  d^| 

Pipewell,  council  of,  534. 

■oription  of  their  atite  in  Geruiai^| 

Pleaa  of  thecrovm,  306,  413,  650. 

by   Bedc,  44  ;  by  Nithard,  45  ;  ^H 

—  oominon,  575,  646, 

Rudolf,  46 ;  by  HucbaUl,  47  ;  arriv^H 

Port-reeve,  100,  439,  4^0,  451. 

of,  in  liritain,  68.                               ^| 

Praecipe,  writ  of,  576. 

Saxon  shore,  count  of,  64,  6S.            ^| 

Prieithood,  nniong  the  nncient  Ger- 

Saxony,  5.                                           H 

nuiu,  37. 

—  Henry,  the  lion,  duke  of,  505.     ^| 

Priuct'iM,  among  tlie ancient  Gcnniin!', 

Scabini,  115,  1 19,  335,  654.                 ■ 

13,31,24-36,  37 »?.,47«7.;iti Bear. 

ScoUle,  673.                                           ■ 

76;   compared  with  the  kin(f,_  73; 

Scothkud,  referenon  to  the  biatory  d^ 

ealihimmii,  uj.     Ac  Kalilonn'an. 

5.  595.  596- 
—  English  claims  over,  595-598  ;  re- 

Queen,   ponititm   of,    370;    actiuj;   as 

lation  of  Cialloway  to,  597.              ^H 

regent,  604. 

—  church   of,    depraident    on    Hoin^H 

Raeliimburgi,  ;9,  I  if,  6,^4. 

—  David,  King  of,  347, 350. 47 «,  ^9^ 

R&nolf  Flaiubard,  3i4-3i8. 

59«-                                                 ■ 

Ra|Kf8,  ill  Sussex,  1 10,  13  1. 

-  Malcolm  IV,  king  of,  493,  494H 

Recognitions  by  Jury,  iiutitutirin  of. 

498,  596.                                         ^ 

655.  658,  660  niq. 

—  William  the  Lion,  king  of,   514, 

Regency,  an  exerviaed  ilnring  the  ab- 

517,518,  596 ;  released  by  Richanl  1 

eenoe  of  the  kings,  603. 

from  his  va»»nlftge,  535  ;  offen  ti 

Reliefn,  384,  331,  395,  413,  480,  573. 
Revenue  of  William  the  Conqueror, 

buy    NorthiimberUnd,    543 ;    doec 

homage  to  John,  555.                      ^H 

304-     ^ 

Scutage,  491,  493,  537,  539,  545,  540 

Richard  I,  U»  conduct  to  his  father, 

633  iq.;  taken  by  John,  555,  563^ 

539;  his  aoceiuion,  533  ;  sketch  of 

regulateil    by   the    great    charter, 

hia  reign,  533,   550;  hia  nuuom, 

573- 

i;39;  hi»  txx'oud  coronation,  543. 

—  how  ameaised,  636;  a*  commutation 

Ridings  or  trithiug?,  Ill,  |3I,  117. 

of  service,  63  a. 

Robert   of  Nomiandy,  hin  rebellion 

Scypfylled,  118.                                 ^ 
Seal,  the  great.  381.  545,  569.     ^1^ 

agttinit  William,  319  ;  hi«  atru^fgli; 

with  William  II, 3>o;  with  Henry  I, 

Chancellor. 

.1.U  «7- 

Sheriff,  136  tqq.\  identified  with  the 

Roliert,  of  Glouceater,  son  of  Henry  I, 

Noniian    vicecomea,    395;    heredi- 

34''. 347.  3f6. 

tary,  ih. ;  his  jarimliction  under  the 

Roclies,  Peter  deg,  bishop  of  Winches- 

Nonnanii, 399;  restored  by  .Stephen^ 

ter,  justiciar,  5G6. 

361 ;  judgc<  act  in  the  office,  41J^| 

RoUo,  legendary  customa  of,  170, 

K^. ;  military  position  of,  469;  powl^f 

Rudolf,  acoount  of  the  old  Saxoni  by. 

of.  ill    towns,  443 ;    reinstated   Y^^ 

^^^K* 

46. 

Henry  II,  488 ;  Henry's  inquest  o9 
in  1170,510;  removed  by  Richar^B 

8,  Alban'a,  aagembly   of   reprcM-iita- 

534i    54' !    reiiulateii    by    Magi^B 

tiveg  at,  in  1 3 1 3,  565 ;  eccloiaatical 

I'lu-ta,  575  ;  bis  duties  diminiahe^H 

council  at,  630. 

650 ;      excluded     from     chartt-r^H 

Sac  and  Soc,  114,  118,  119,  303  nyi/., 

iHiroughs,  669 ;  his  toum,  117,  43dH 

443- 

Shire,  institution  of,   110,    111-131; 

Sacebaru,  59,  113,  303. 

third  penny  of,  1  j6. 

Saladin  tithe,  $3$,  633  ;  refiiceil   by 

—  small  shires.  III,  1 11. 

the  Scot*.  597;  aaseannent  of,  617. 

Shire-moot,  13",  139;  its  repres«nta- 

Salisbury,  great  oonncila  of,  389,  J87  ; 

tive  character,  133  ;  umler  the  No^h 

another,  369,  387,  605. 

L 

luuns,  434.                                          ^H 

Ind^m. 
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SicUy,  exchequer  of,  408,  47J  ;  justi- 
ciar of,  378  ;  usageii  of,  in  comn)i>u 
with  Kngiand,  378. 

—  Henry  II  re/uma  the  kingdom  of, 

.530. 
Sithe-aocn ,  1 1  g. 

Slavea,  among  the  ancient  Genaan«, 
13  tiq.\  among  the  Anglo-Saxons, 

84.  85- 

Socage  tenure,  590. 

Spain,  Germanic  influencea  in  the 
Uiitory  of,  4,  6,  7 ;  laws  of,  9 ;  con- 
version of  tfie  Arians  in,  66. 

—  kings  of,  Henry  II  arbitrates  be- 
tween, .S14. 

Stojihen,  sketch  of  his  reign,  344-364. 
Steward,  office  of,  373,  373, 383;  here- 
ditary in   the   earU   of    Leiceiter, 

373- 
Suevi,  Cnsar's  descripliun  of,  i],  13. 
Surrey,  subkingdoin  of,  1 89. 
Sussex,  kingdom  of,  6j,  189,  190. 
Swabia,  5,  10,  43. 


Tacitus,  his  Uermania,  17-11. 
Tallage,  540,  S45.  547.  '^H  'I-  '•  •«"* 

anesaed,  616-617. 
Tallies,  410. 
Taxation,  by  the  witenagemol,  I48. 

—  by  the  Norman  kings,  618. 

—  debates  on,  610. 

—  history  of,  618-629. 

—  of  land,  6]]. 

—  of  goods,  611  tq, 

—  anosmient  of,  615  4qq. 
Temporalities  of  bishojra,  347. 
Terra  Salica,  60. 

TestJinientary  causes,  jurisdiction  in, 

3-"^>- 
Tlie^rn,  86,    139,  167,   171-176;    his 

liability  to   military  service,   110; 

in  connexion   with    trial   by  jury, 

119,215,655. 

—  kings,  174,  193,  204*7. 
Theodore,  arcli  bishop,  his  ecclesiastical 

policy,  238  ;  his  subdivision  of  dio- 
ceses, 246, 
''Theodosius,  code  of,  9,  656;  corona- 
tion of,  161  (q. 
Theotisca  lingua,  41. 
[  Thunginua,  59,  1 1 1. 
'  lathes,  assigned  to  the  clergy,  348- 
2-;o. 
Tilhing,  91  tq. 


Toulouse,  war  of,  493-495. 

Towns,  early  growth  of,  438,  667 ; 
charters  and  privileges  of,  447,  667 
tq.\  in  demesne,  461 :  unchartered, 
461,  668  ;  nuirket,  461 ;  exclusion 
i>f  the  sheriff  from,  669  ;  election  of 
magistrate*  in,  670-671;  separate 
negotiations  of,  with  the  exchequer, 
617,  671. 

Township,  among  the  old  Saxons,  45; 
among  the  Saxons  in  England,  88 
iqq. ;  officers  of,  97  ;  relation  of,  to 
the  manor,  430  119. 

Treason,  idea  of,  194. 

Treasurer,  the  king's,  office  of,  38], 
409. 

Treasurers — 

William  oTPoiit  de  r-\rche,  381. 
Nigel  of  Ely,  351,  352,  383,  487, 

SOS- 
Richard  FItz-Neal,  506, 527, 529. 
Trinoda  neceasitas,  82,  loi,  118,  203, 

309.  JH-213. 
Tun,  ori^nal,  88,  99. 
Tun-jrertfft,  45,  88,  loi. 
Tunscipesniot,  97,  431. 
Twelf-hyude  and  Twyhynde,  175,  178. 

TJnction,  of  kings,  162  $q. 

Vacarius,  533-533. 

Varini,  43,  50. 

Yaualaue,  170,  107,  375. 

Viena,  in  ancient  Germany,  31,  35; 
among  the  Old  Saxons,  45  ;  in  Eng- 
land, 88  tqq. 

Village  communities,  ig,  35,  55. 

Yilleius,  ordination  of,  467  ;  wainaga 
of,  secured  in  Magna  i^arta,  570; 
extraction  of,  586. 

Villanage,  463-467,  590. 

Visigoths,  4,  9,  159,  161. 

Wales,  princes  of;  498, 531  ;  relations 
of,  to  the  English  cruwn,  594;  war* 
of  Henry  II  in,  493,  496,  505,  594. 

Walliugfcird,  treaty  of,  360  tq.,  482. 

—  honour  of,  433. 

—  council  at,  490. 

Wajientake,  103,  106,  i  lo.  See  Hun- 
dred. 

Wergild,  9,  57,  50,  84 ;  of  the  king, 
160  »q. ;  ofthetbegn,  169, 173  ;  im- 
portance of,  in  Anglo-Saxon  times, 
178-179. 
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Wincheiter,  eooBdl  »t,  336. 


Woodatoci,  'councO*  . 
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S40;  taxed.  54, 
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